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CRIMINAL REFERENCE. 


Bejors Sir George Claus Rankin, Knight, Chief Justice and 
Sir Philip Г. Buckland, Knight, Judge. 


EMPEROR Carmmua. 
v. 1929. 
Norn? 
DEBENDRA NARAIN CHAKRABARTY* Fonuary, 14. 


Jury, verdict of—Reference—Criminal Procedure Code (Act V of 1898 ), Sec. 
307 —Culbable hemicide— Medical ewidence and pest mortem report incon- 
sistent with the prosecution sisry of murder-—Deposition ef the medical 
(йот before the committing Magistrate tendered in evidence in the 
eecorded form before the jury— Modical Off cer noi called before the jmry— 
Uupardenabls carelessness on the part of the presecuter—atiscarriage of 
fustice— Verdict of acquiiial justified—Tims of death—Opinion of medical 
efücer after pest mortem examination te be recorded at the earliest 
opporinnity. 

The accused was tried upon a charge that he on the rath April 1938 
committed culpable homicide by killing his wife by ап instrument. The 
defence was that while the wife was cooking in the kitchen a part of the 
wall fell upon her and she died at a time when ho waf absent bot which 
he discovered after returning home. Tho modical evidence was equally 
inconsistent with the view that the wall fell down upon the wife and killed ber 
as with the view that she was beaten to death with any instrument by the 
accused, It further says that the death might havo taken placo 3 days -before 
the post-mortem examination, which was held tha next day after the alleged ^ 
date of occurrence. The only thing done was that the deposition of the 
medical officer, who held the post-mortem examination, was put in before the 
committing Magistrate as part of the evidence but the medical officer was not 
called and examined before the Jury : 

Held, that in a caso of this type where everything depended upon the medical 
evidence and upon the jury being able to satisfy themselves as to what 

e the medical facts really were, the prosecution had no right to stand morely 


* Jury Reference No. 51 of 1928 by S. K, Sicha Esq., Sessions Judge of 
Murshidabed, dated tbe 4th September, 1938. ` ` 


CRIMINAL, 


1929. 
Коры 
Debendra Narain 
Chakrabarty. 


January, 14. 


THE CALCUTTA LAW JOURNAL, | [Vorn L. 


upon the deposition In its recorded form; that Se Salas reas brem 
on the part of the prosecution not to call the medical oficer himself 
or to give any medical evidence In the hearing of the jury, when the 
statement given as а medical opinion by the Doctor who held the post-mortem 
was utterly Inconsistent with the prosecution evidence. 

Held, further that in serious cases of murder or of manslaughter the 
jury cannot convict the accused unless а proper exposition and explagation 
of the medical evidence Is given vive vece by a Doctor who oan deal 
with the matter and satisfy the jury. [he jury are quite entitled to be fully 
satisfied. 

Held ajso, that under the circumstanoes of the case the jury was entirely 
right in acquitting the accused ; thatit was а посева гу to hold further 
. enquiry into the "matter; 

Held (jer Buckland, J) The medical officér who makes the post-mortem 
ex&mimation should record at the foot of the post-moitem report form the length 
of time which in his opinion has elapsed since death took place 

Reference under section 307 of the Code of Criminal 
Procedure. 


The material facts appear from the judgment of the learned 
Chief Justice. 

` Massrs. Mrityunjay Chatterjee ani Manindra Nath Banerjee 
for the Accused. 

Ar. Khundhkar (Deputy Legal Remembrancer) for the Crown. 


The following judgments were delivered : 

Rankin, C. J..—In this case the accused man was put on 
his trial before the learned Sessions Judge of Murshidabad 
anda Jury of five upon а charge that about midday on the x4th 
April 1928 he committed culpable. homicide by killing his. 
wife. The wife’s name was Kiranbala and it would appear that 
she was a mere girl of some 15 years of age. She had been 
married to the accused since about 1934. 

Now the evidence on the part of prosecution consists first of 
all of a considerable amount of evidence to the effect that the 


°` accused used from time to time to illtreat his wife. There is 


a certain amount of evidence but not of a character which can 
be said to bein any way substantial’ to the effect that the accu- 
sed man was carrying on an intrigue with the widow of an un- 
cle wholived next door and that this might have bad some- 
thing to do with the animosity between the husband and the 
wife. There is some further evide nce—as to which it is а matter 
of opinion whether it is substantial or not—to the effect that 
this girl may have been acting imprudently if not carrying on 
an intrigue with the witness Srikrishna, ° But the evidence which: 
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matters and which may be regarded as the evidence upon ' which 
the prosecutjon sought to bring the charge home to the accused 
is, in the first place, the evidence of some 4 or § witnesses who 
say that inthe middle of the day on the 14th April as they 
passed near by to the accused's hut they heard his wife cry- 
ing out for help saying that she was about to be killed, and 
one witness at least speaks to words of threat and intention 
to kill on the part of the accused man. Sometime afterwards 
it appears that the accused is seen by certain witnesses going 
on to the top of his kitchen with an instrument—what has been 
called а  crowbar—and breaking down a part of the wall, 
When the accused man makes up his mind to call in persons 
from outside the body of the wife is discovered lying on the 
floor with certain parts of the earthen walllying round about her 
and certain parts lying on her body, and the story that-is 
given out by the husband is this that he was away from the 
house in the morning but that when he came back in the afternoon 
he found this state of affairs, and his- suggession was that he 
knew nothing as to what occurred and that it would appear 
that a part of this wall had fallen down upon the girl and she 
had met her death while cooking in that room, It would appear fur- 
ther that а few days before the occurrence a fire in the thatch 
of this house had taken place and it is suggested that the 'da- 
mage done at that time may have accounted- for the coliap- 
se of this earthen wall, 

' The condition of the body of the girl and the clods make 
it extremely difficult to suppose that any such accident happen: 
ed as that the wall coliapsed on the top of the girl and kill- 
ed her, Itappears that only a small portion of" the wall collap- 
sed at all; In addition to that there is the evidence of 
witnesses who say that the man was seen breaking down a part 
of the wall with a crowbar. Опе clod at least was produced 
in Сод and the learned Ји іре was satisfied that it showed marks 
that it had been forced off by a crowbar, If, therefore, the 
question in this case was—whether or not the accused man had 
shown that this girl had met her death by the wall falling on 
the top of her—there would be very little doubt of the 
finding which is against him. : 

The real question which arises is whether in- these circum- 
stances this Court can rely upon the, evidence which tende to 
sho that the girl met her death at the hands of the znan,—íthnt 
the man was inthe hut with her in the middle of the day and 
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was ill-treating her in such a way that she came by her death, 

As I have said, there is evidence, of 4 or 5 witnesses called to 
say that they heard the встбашв and called to say that the man 
himself was heard to shout. One witness indeed says that he 
stepped up and peeped in-and saw what was happening and that 
the man threatened him with this instrument or crowbar. - 

I confess that on reading the evidence of these witnesses 
for the first time Irather thought thet these witnesses were in- 
tending to say that they heard sounds of the man beating 
his wife or sounds that pointed to this. On re-reading their 
evidence I find thet it is not clear that they go so far. They 
all speak merely to hearing something being cried out or said. 

The question ia one which requires to be carefully exami- 
ned in the light ^ of the Injury Report and of medical 
evidence, The first thing that one sees from the medical evi- 
dence isthat it would appear to be equally inconsistent with the 
view thatthe wall fell down upon the girl and killed her as 
with the view that she was beaten to death with any instru- 
ment, There is ono abrasion bélow the right angle ofthe lower 
jaw. There is another about an inch below the right side of the 
neck of the dimension of a pice, There are some indications 
that the girl died from ‘asphyxia and so far as can be seen 
if this girl met her death she-probably died from being suffo- 
cated. The back оѓ: her legs and other. portions of her body 
and a small portion of the throat are described by the expres- 
sion “skin removed", but no indication is given of the probable 
character of the agency by which it’ was done. The opinion 
of the Doctor is that there was probably an unnatural death and 
the medical officer who conducted the post-mortem said that all 
the signs pointed to asphyrxical death. 

If that were all it would bea somewhat formidable case to 
leave to the jury against the accused on the basis that the 
shouts and cries that had been heard at that time were shouts 
and cries by the man ata time when the man was either strang- 
ling her by préssing her throat or "otherwise endeavouring -to 
choke her. But most. unfortunately and by what appears to be 
the greatest imprudence no Doctor was called before the 
jury at all. The only thing that was done to satisfy the jury 


їп this’ case—a case where everything depends upon the 


medical evidence and upon the jury baing able to satisfy 


"themselves as to what the medical facts really were—was 


that the medical officer Srish Chunder Sarkar - was. called before 
% 


Vor, Ly HIGH COURT, 


the cemmitting Magistrate and his deposition was put in as 
part of the evidence forthe prosecution at the trial. When 
that comes to be examined one finds that the Doctor is recorded 
to have given the opinion that "death might have taken place 
not less than three days before the date of the post-mortem exa- 
mination, He does definitely say taking that sentence at its 
ordinary meaning that in his opinion death could not have been 
less than three days before the date of the post-mortem examina- 
tion, Whether that is what he said and, if so, whether that is 
what he meant is another matter. Butatthe time this trial was 
held before the learned Sessions Judge and a jury the  prosecu- 
tion had no right to stand merely upon that deposition in its 
recorded form and it seems to me to be unpardonable carelessness 
in а case of this character that with a statement utterly inconsie 
tent with the prosecution evidence given &s a medical opinion by 
the Doctor who held the post-mortem no endeavour was made 
either to call the medical officer himself or to give any medical 
evidence in the hearing of the jury. 

When one comes to look in detail at the report of the post- 
mortem one finds that the post-mortem was conducted - on the 
very next day after the alleged occurrence, The girl is seid to 
bave been lying dead on the midday of the r4th April The 
Doctor who held the post-mortem on the rgth says ог appears to 
say that he thinks that she must have been dead for at least 
three days. When one examines the Injury Report one sees that 
a great many of the organs specified inthe usual form are der 
cribed ons after another as “decomposed,” and one would presume 
that what is meant is that these organs are in sugh a condition 
that no useful information can be gathered by inspection and 
one certainly would think from the post-mortem report that there 
was ample material forthe opinion that the girl must on the 
15th have been dead for three days. If that be so, then the 
evidence of the Doctor given before the jury was absolutely 
inconsistent with the witnesses’, story aa to what they heard on 
the 15th апа the case is left to the jury as appears from the 
learned judge's heads of charge without any comment being 
made upon that circumstance ; nor does the learned Judge give 
it a place in this letter of Reference. The charge of the learn- 
ed Judge and the letter of Reference are both lucid and admir- 
able and I have nothing to say against them—«xcepting this 
that they in no way say that there is any. diffculty arising oùt ы: 
the pyicenes of the Doctor, 
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In these circumstances we have to regard the verdict of the 
jury in а manner which is quite different from the way in which 
we might feel ourselves obliged to regard a verdict which has 
no basis or justification in the recorded evidence. Tha jury 
were if this was -a point present to their minds quite right to 
say that they could not be asked (о convict.the accused man 
with evidence in that condition. They were entitled to say to 
themselves “Suppose the doctor had been called, suppose he came 
before us and it had been ‘put to Dr. Sris Chunder Sircar that 
this girl was alive on the r4th April and suppose he had said 
‘Well, in my opinion, from what I saw on thé rsth І вау that is 
quite impossible ;" no jury could have convicted upon the 
evidence in this case. It seems to me that that is exactly the 
position in which thia Court.now is upon this Reference. 

It is true that we have power under section 307 Criminal Pro- 
cedure Code read with section 498 -to call further evidence. It 
would perbaps be possible to have Dr, Sris recalled and the 
whole matter gone into again. Then the case would come back 
before this Court after a perfectly proper acquittal by the unani- 
mous: verdict of the jury who tried the case. It would come back 
before this Court on а different state of the evidence and in 
that case we should have no doubt power to do what we think 
right. Speaking for myself I am entirely unable to accede to the 
suggestion thet further evidence on this matter should be 
called. ; | 

* I wish that it could be impressed upon Public Prosecutors and 
upon the Sessions Judges that in cases—serious cases of murder or 
of manslaughtep.it is unreasonable to expect the jury to convict 
if a proper exposition and explanation of the medical evidence 
is not given Ойра voce by a Doctor who can deal with the matter 
and satisfy the jury." The jury are quite entitled to be fully 
satisfied. Indeed not until one has gleaned allthe facts one can 
from the medical report is one really in a position to say what 
parte of the other evidence can be relied upon. In my opinion it 
may or may not be a mere mistake in expression of opinion or 
that that the Doctor was mistaken or was misinterpreted, but it is 


‘impossible for us to do anything save to take this solemn opinion 


agitis, I-do not know, as this is not the first time on which 

I have had occasion to make this criticism or complaint, whether 

this will have any effect upon the conduct of cases of this charac- 

ter in the mofusil, bat the one circumstance "which seems to me 

to make this case worthy of attention is that it is a very plain 
е 
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* * P 
illustration of the fact that a jury will sometimes find points which. 


аге really against prosecution but which escape the notice of 
learned Judges and of Public Prosecutors. 

Thinking as I do that in this case the jury were entirely in 
the right, in my opinion, this Reference ought to be rejected and 
the accused acquitted and if he is in custody, he must be 
released. 

Tf he is on bail his bail bond should be discharged. 

Buckland, J :—I agree but I desire to mako а. fow observa- 
tions as to what has been disclosed at the hearing of this Refer- 
ence. 

To me it is shocking that what may be a serious miscarriage 
of justice should occur by reason of what the learned Chief Jus- 
tice has described, and I entirely concur, as unpardonable 
carelessness on the part of those charged with the prose- 
cution. Ordinarily it із the practice to call the Doctor as a wit- 
ness in the Sessions Court when the death of a person is involved. 
That being so I do not understand why it was not followed on 
this occasion for the Public Prosecutor must have been fully 
aware of what the doctor had said. Similarly with regard to the 
Sessions Judge, who could under section зо) (а) Criminal Pro- 
cedure Code have required the Doctor to be summoned and 
examined as a witness and I am wholly at a loss to understand 
why he did not insist upon the Doctor being called. 

We were asked to send the case back to the Sessions Judge 
to have the Doctor further examined orto examine him ouraely- 
ев. The question as to how long before the post-mortem exami- 
nation the death had actually occurred is, as regards the Doctor, a 
matter of opinion. The facts upon which the Docfor formed his 
opinion must have been fresher and far more readily present to 
his mind at the time when he gave his evidence in the Маде 
trate’s Court than they possibly could be now. If he were to 
repeat his former opinion, time-and expense would have been 
wasted, If, on the other hand, he were to: give an opinion more 
favourable to the prosecution it could not fail to be subjected on 
behalf of the accused to strong adverse comment, In the cir- 
cümstances I do not think it would be fair to the Doctor to send 
the case back for or to take further evidence and it is extremely 
doubtful if it would serre any useful purpose, Р 

Finally I desire to make опе observation with regard to the 
post-mortem report. I observe that that it is chiefly confined to 
facts observed by the Doctor but there is, however, & place at the 
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CRIMINAL foot where the medical officer is required to record his ‘opinion 
1920. as to the cause of death. Though my experience of cases ef this 
eee kind is limited it appears to me that it probably would be useful 
v. that he should also be required to record the length of time 


yere which in his opinion has elapsed since death took place. This isa . 
سے‎ matter аз to which I apprehend that in every case the medical 
man who conducts the post-mortem examination should be able 
to express an opinion, either with or without qualification. ° It 
would be preferable that he should be required to record his 
opinion at the earliest possible moment than that he should be 
asked to give it at a later stage when he has not the same opportu- 
nity to observe the facts upon which he must form his conclusion. 


D. K. R. ` ` Reference rejected : Accused acquitted. 
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Bengal Tenancy Act (VIL of 1885) Secs, 43, 4б—Мен-ессыфансу reipaf— 
Decree of Court determining fair and equitable reni— Agreement to pay 
enhanced rent pending appeal—Dismissal of the appeal—Liability te pay 
enhanced reni, when accrues. 

The liability of а non-occupancy ralyatto pay enhanced rent is not depen- 
dent on the decreas of the Court which merely stops short after determining 
what the fair and equitable rent із. His lability really attaches from Њо date 
when the tenant agrees to pay the rent so determined within the meaning of 
section 46 cl (7) of the Bengal Tenancy Act: AMussemnt Bibi Wasihunnissa 
Begum v. Babulal Mahton (1). 

Appeal by the Plaintiff, 

Suit for rent. 

The material facts will appear from the judgment of Mitter J. 


* Appeal from Appellate Decree No. 239 of 1937, against the decree of N. G. 
А. Rdgley Esq., District Judge of 24-Pergannas, dated the ioith August, 1936, 
affirming the decree of Babu Nalini Mohun Banerjee, Subordinate Judge, 39 , 
Court of that place, dated the r4th February, 1935. ; 


(1) (1925) LL. R.5 Pat. 46 
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' Dp. Sarat Chandra Basak with Messrs. -Khetra” Mohan 
Ghosh, Birendra Kumar De, Rama Prosad жине and Durga- 
das Rey for the Appellants, 
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Messrs. Sisir Kumar Ghoshal and Gurudas Mukerji for the Bnd Land Improve- 


Respondents, 
` The judgments of the Court were as follows : 


Mitter, J:—This is an appeal by the plaintiffs—the Port Car- 
ing and Land Improvement Company Ltd. in a suit instituted 
by them against the defendants for arrears of rent for the year 
I319 to 1330 B.S. It appears that the plaintif Company served 
upon the defendants who were non-occupancy raiyats an agree- 
ment demanding a certain enhanced rent. The defendants 
did notagree to the enhancement. The plaintiffs consequently 
had to institate against the defendants . proceedings under sec- 
tion 46 of the Bengal Tenancy Act so. far back as the a8th 
March r913. The Court of first instance which tried the suit 
dismissed the plaintiff’ claim. On appeal, the lower appellate 
Court affirmed the decision of the Court of first instance. ТЬе 
matter was then carried in second appeal to the High Court 
and the High Court remanded the suit on the a4th -July 1919 
for determining whatthe fair and equitable rent in respect of 
the holding would be. On the 28th September 1921, the 
Munsif determined the fair and equitable rentin respect of the 
lands in question. Against this decision, the tenants preferred an 
appeal to the District Judge. During the pendency of the appeal, 
on the sth November I931, the tenants agreed to pay tbe enhanc- 


ed rent as settled by the Munsiff subject to the result of the 
appeal Onthe 6th July 1923, the appeal of the tenants was 
dismissed. The present suit waa instituted on the 14th April 1934. 
"The Court of first instance has allowed to the plaintiffs a decree 
for arrears of rent at the rate of Rs, то4-3-6-р. for the years 137] 
and 1328 and at an enhanced rate of Rs. r59-6-3 for the years 
1329 and 1330 В. S. with cesses at кіх pies in the rupee and inter- 
eet at 1936 percent per annum. Against this decision, an appeal 
was carried to the District Judge and the learned District 
Judge has affirmed the decision of the Court of first instance, 
Against this decree of affirmance by the lower appellate . Gourt, a 
second appeal has been taken to this Court, as _ already stated, 
by the plaintiffs. - 


The main contention of the cult: before pe has büsn- that 
the Courts below have clearly erred in dismissing tho suit of the 


ment Compia} Ltd.- 
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Сгш. plaintiff Company for the years 1323 to 1326 and in allowing them 
1989, arrears of rent for the years 1327 and т3а8 at the old rate, It is'said 
The Pod C А that the lower Courts should have granted a decree to the plaintiffs 
and Land Improve- at the enhanced rate for the years 1393 up to 1538." The argu- 
= ment of the appellants is based on the contention that, as the 
Asireddi Molla, proceedings under section 46 of the Bengal Tenancy Act ascertain- 
Miter, ¥. ing the fair and equitable rent were proceedings inthe nature 
— of а suit for enhancement of rent, the provisions of section 154 
ofthe said Act were attracted to the case and that consequently 
the plaintiff Compeny were entitled to get rent at the enhanced 
rato from, at any rate, the year 1323 B. S. This argument as- 
sumee that the enhancement agreed to by the tenants respondents 
in this case was really an enhancement made by the Court, It 
becomes necessary, therefore, - to examine some of the provi- 
sions of the Act for the purpose of determining whether the 
«enhancement in the present case which was agreed to on the 
sth November 191 was ап enhancement made by а decree of tbe 
Court so as to attract’ the provisions of section ‘154. Section ‘43 
says The rent of a non-occupancy raiyat shall not be enhanced 
except by registered agreement ог by agreement under 
section 46." It appears in this case that, after the Munsiff 
had determined the fair rent on the s8th September rgar, the 
tenants agreed to pay the rent so determined within the meaning 
‘of section 46 clause (7). Section 46 clause (7) states “If the rai- 
yat agrees to pay the rent во determined, he shall be entitled to 
remain in occupation of bis holding at that rent for a term of five 
years from the date of the agreement, It is not necessary to 
quote the  remgining part of this clause. The contention of the 
appellants that this enhancement was really made by the decree 
determining the fair and equitable rent under section 46 loses 
its force when the scheme of the whole section is considered, 
Section 46 provides that the Court is to determine the fair and 
equitable rent ` of & non-occupeny raiyat, and then, after 
the determination of such rent, if the raiyat does not execute the 
agreement and file it under sub-section (3), he shall be deemed 
"for the purposes of the section to have refused to execute it, 
Subsection (7) says that if the raiyat agrees to pay the rent so 
, determined, he shall be entitled to remain in’ occupation of the 
"holding for five years from the date of the agreement. This shows 
that the agreement isto take effect from the date when it is ` 
entered into. It has been strenuously argued before us by- the 
ANDER learned Advocate for the appellants that this is not to be treated 
= 
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‚ав а case of an agreement between the parties, that is, between the Crvin. 
landlords and the tenants but it is to be treated as an election of | 1929. 
an alternative order made by the Court which determined the fair Берн a 


-and equitable rent, This is a contention to which I cannot i Land Improve: 
agree, Section 43 in express terms states that the rent of a non- 'mént CREDE Мз. 
occupancy reiyat can be enhanced by agreement under section 46 ; Анаам Molla: 
and that is the agreement which is referred to in section 46 (7). Mitten ў 
Tho liability of the tenant to pay enhanced rent is not dependent E 
„оп the decree which merely stops short after determining what 
the fair and equitable rent is. Tho liability really attaches from 
the time when the tenant agrees to pay the rent so deter- 
mined, This view receives support from the decision of the Pat- 
na High Court in the caso of AMwssammat Бі Wafikunanissa 
Begum v. Babu Lal Makten (1) and I shall refer to some of the Li 1957 
observations made by Sir Dawson Miller C. J. in that case which 
are pertinent to the present controversy. It is conceded that th 
case referred to is directly in point. The learned Chief Justice 
p. 53 of the report expresses himself thus on the point with 
we are now dealing : “ But it seems clear that the enhanced 
payable at the latest from the date when the ralyat agrees to 
the rent determined by the Court, Sub-section (7) does пос in 
terms say from what date the enhanced rent should be payable, 
Tt merely states that the raiyat shall be entitled to remain in occu- 
pation of his holding at the enhanced rent (ог а term of five years 
from the date of the agreement. But, as his liability to pay the 
enhanced rent only arises by reason of his agreement, it seems 
me impossible to hold that he was under any ‘ liability to 
rent at the enhanced rent’ before that’ date, . The fact thet (the | 
defendants did not, in fact agree to pay the enharfced rent un 
much later date than that on which they might have been put 
their election appears to have been due to the failure of the plain- “ 
tiff to insist upon her rights: she could have compelled the 
defendants to pay the new rent or submit to ejectment as soon as 
the Munsiffs decision was given unless the Court ordered a stay 
which would only be granted on terms protecting the plaintiff's 
right" It seems to me clear on a consideration of the 
sions of sections. 43 and 46 of the Bengal Tenancy Act 
contention of the appellants must fail. 
There is another consideration which inclines me to 
view that the appellants’ contention is without force 
the term of five years referred to in section 46 (7) cannot 
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refer to five years - subsequent to the time when proceedings: ynder 


` section 46 were started in the year 1913, for, that period, according 


{о this view, expired long before the date of the agreement, If 
the right is founded on agreement, ‘as I think it is, it seems impossi- 
ble to contend that the agreement would take effect, ав ір the pre- 
sent case, for about 8 or 9 years, prior to the date of the agree- 
ment, The appellants, however, will be entitled, in the view which 
I have expressed as to the date from which the tenants became 
liable to pay enhanced rent, -to get such rent for nearly six 
months more from. the 19th Kartick to the end of Chaitra 1328, 

` The result is that the decrees of the Courts below are varied 


- by directing that the plaintiffs -shall get a decree for the sum 


which has been.awarded to them by these Courts and also for an 
excess sum of Ra, 25-5 ; subject to this variation, the appeal will 
stand dismissed, Inthe circumstances of the case, there will be 
no order. as to the costa of this appesi 

Jack, J.—I agree. 3 
DE Res e els us Lina] aibi; Dasa 


|, Before Sir George Claus Rankin, Knight, Chisf Justice 


zd and Mr. Justice B... B. Ghose, 


NAGENDRA NATH BAN ERJEE 
p. 7 
AMBICA CHARAN CHAKRABARTY AND ANOTHER. * 


Limitetion—Indian Limitation Act (IX of 1908), Sch. I, Arte. 181, 183— 
Amended decree—Appeal—Rxecutlon—Computation of time—Termious a 
quo— Chil Procedure Code (Act V of 1908), О. ХХІ R. 16—Sud- 
mortgages of the decree—Bighi te execution—Perzen tuteresied in the 
decree, КУ А 


* Appeals from Appollate Orders Мов, ro1 and 134 of 1938, against the 
qrders of С. C. Sankey Esq., District Judge of a4-Parganas, dated the yth 
November, 1937; reversing the ordocs of Mr. Hem Chandra Das Gupta, Subor- 
dinate Jadge, 3rd Court at Alipore, dated tho 16th May, 1937. - 
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An appeal from an amended decree Hke that from any other decree postpones 
the dale from which limitation runs for execution purposes. 

The broad principle as regards execution matters із that time is not computed 
from the date when tho right to apply accrues but is postponed in cases woare 
thoro is an appeal, 


A final mottgage decree was passed on the loth, of October 1917. Oa the 
8th April хото on the application of the decres-holder, that decree. was amended. 
The Judgment-debtor preferred an appeal to the Court of the District Judge who 
modified the amended decree. From that decision an appoal was taken to the 
High Court which was dismissed on the a4th of July 1934. The decree-holder 
then presented an application for execution of the decree on the 18th 
November 19251: ` 2 : 

Held, that the application was not time-barred ; that tho correct date for 
determining tho time of limitation under Art. 182 of the first schedule to the 
Limitation Act was the 24th July, 1924. 

After the application for execution was اا‎ by the original mortgagee 
decreo-bolder a sub-mortgage of the said decree for Ra. 900 was made in favour 
of K, the appellant which provided that “К would be competent to realizo the 
abore sum belag added as a party to the above execution case jointly with us. 
merene E. would be competent to withdraw the sum due to him together with 
interest and costs... usn Should the original mortgagecs fall to pay the 
money lent within...........K would be competent to realize the sum doe to him 
by bdaging а salt against Б borrowers or by execution of the above decree in 
his own name" ; 

Held, that К comes within tho description of persons given by Rule 16 of 
Order XXI, Code of Civil Procedure, and has sufficient Interest in the decree 
to proceed with the execution. 


In Appeal No, 101 of 1928: Appeal by the Transferee of the 
decree. 


In Appeal No, 134 of 1928 : Appeal by the Sub-mortgagee of 
the decree of which execution is sought. 

Application for execution. 

The material facts will appear from the judgment, 

In No, ror: 

Mr. Asita Ranjan Ghose ( for Mr. Bankim Chandra Mukerji), 
with Messrs. Pramatha Nath Mukerji and Urukramdas Chakra- 
“barty for the Appellant, 

Messrs. Brojo Гаі Chakrabarty, Hira Lal Chakrabarty and 
Demijendra Nath Dutt for the Respondent. 

In No, 134: 279 

Messrs. Amarendra Nath Boss, Arun Chandru Bose and 
Disijendra, Nath Dutt for the Appellant. - 
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. Messrs. Brojo Lal Chakrabarty and Hira Lal Chahrabariy for 
the Respondents. ^ 

The judgments of the Court were as follows : 

No. Lor: 

Rankin, C. J. :—In this case, it appears that one Nagendra 
Nath Banerjee has appealed from an order dismissing the applica- 
tion for execution ‘of one Kartik Chandra sen. This appeal can- 
not be sustained and must be dismissed with costs—hearing-fee two 
gold mohurs. 

: Ne. 1): " 

In this case, an application for execution has been made by 
Kartik Chandra. 8en who is a sub-mortgagee of the decree of 
which execution is sought. The first question is the question of 
limitation. The lower Court has found that execution is time- 
barred. The facts are these: The decree in question which 
appears to have been a final mortgage decree was passed on the 
roth of October-1917. On the 8th April, 1919, on the application 
of the decree-holder, that decree was amended. It was amended 
upon more than one point, It was amended in respect of interim 
interest ; it was.ameoded проп some questions of costs and there 
was a further question of post-diem interest at six per cent upon 
which it was also amended by the trial Court. From that decree 
as amended, the judgment-debtor appealed and the learned District 
Judge modified the amended decree in this way that, while a part 
of the matter which had been added tothe decree by way of 
amendment was retained, another .part, namely, that relating to 
post-diem interest was set aside, From that decision of the 
District Judge, an appeal was taken to this High Court which was 
dismissed on thé s4th of July 1924. 

Now, the petition for execution in this case was presented on 
the 18th November, 1925. The question is what is the terminus а 
quo from which time has to be computed under article 18 of the 
first schedule to the Limitation Act of 1908, It seems reasonably 
clear that the date roth October 1917—the date of the original 


.decree—cannot be the period of time from which limitation runs 


because that decree was modified in various ways by subeequent 
orders, and so to hold would be contrary to the fourth clause of 
article 18s, The next date which may be, considered is the 8th 
April 1919 on which date the decree was amended. It has been 
contended before us, that, оп а strict interpretation of article 184, 
that really is the correct date. Iam of opinion that that too can- 
not be the correct date because it is quite clear that, from that 
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amendment от from the decree as amended on the 8th April 1919, 
an appeal was brought and the decree was subsequently modified 
so that it ceased to be in all respects the test of the Hability of ‘the 
parties, The question, therefore, is whether the next date—the 
sist January 19ss-—the date on which the District Judge modified 
the amended ‘decree—can be regarded as the date from which 
limitation rans, No doubt, it would be the date from which limi- 
tation runs. No doubt, it would be the date from which limitation 
would run but for the fact that an appeal was brought from that 
decree of the District Judge which appeal was dismissed on the 
s4th July 1984. We have to consider whether it is true to say the 
case of an appeal from an amended decree is different from the 
case of an appeal from any other decree so that, while it ‘is clear 
law that an appeal from any other decree postpones the date from 
which limitation runs for execution purposes, an appeal from an 
amended decree has no such operation, In my judgment, there `is 
no ground either проп а strict construction of article r8s or in 
principle for that contention. The matter may be looked at in 
this way: When a decree isamended and for this purpose it 
matters nothing whetherin amending the decree the Court has 
confined itself within the powers given by section 152 Code of 
Civil Procedure or not—the only decree that exists is the decree as 
modified by the amendment and the only decree from which an 
appeal can be brought is the existing decree by which the proposed 
appellant is aggrieved. For the purpose of computing limitation for 
appeals, the law is clear enough. Under the Civit Procedure Code, 
a decree has to be dated as of the date of the judgment. The 
appeal has to be brought within a certain time from the’ date of the 
decree. Whether a decree is amended or is not arhended, the date 
of the decree is the date ofthe judgment and the fact that the 
decree is amended does not operate of itself to extend the time for 
appealing, That goes back to the date of the judgment and not 
to the date either of the drawing up of the decree or of the ` date of 
the amendment,- Accordingly, when there has been an amendment 
and it is reasonable that the time for appealing should be extended 
recourse has to be had to the power of the Court under section 5 
of the Limitation Act, There is no appeal from an order granting 
an amendment as such, unless indeed it be considered, аз some- 
times it has been considered, аз a question of review in which case 
it may be possible to maintain an argument that there can be an 
appeal from that order. But the view taken in such а ‘cass. ав 
Brejo Lal v. Таға Prasanna (т) is that the . correct course is to get 
(041905) 3 C. Le J. 188. 
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an extension under section 5 of the Limitation Act and that the 
appeal that is brought, is- brought from the decree, that is ‘to вау, 
from (һе amended decree because there is no other decree in 
existence. In this case, we have to remember that, when the appeal 
was brought to the District Judge, it was an appeal from the final 
decree of the roth October,-1917, the circumstance that it had 
been amended being a circumstance which has no fundamental 
importance in this case—though it might have had importance if 
any question had arisen about the appeal being in time, The 
District Judge, when on the 31st of January тоза he modified the 
amendment, really modified the decree dated the roth October 
1917—the only decree that existed in the case. Under these 
circumstances, we have toask ourselves whether there is any 
ground in logic or in the language of the Limitation Act for- refus- 
ing to apply the broad general principle that a decree operates as 
res judicata but when it is appealed from the matter becomes again 
subjudice, and for execution purposes the party, although he is 
allowed to levy execution notwithstanding an appeal, із not, asa 
matter of limitation, required- to do so until the appeal hes been 
disposed of-—a principle which dates so far back as 187r and was 
enunciated in the judgment of Mr. Justice Dwarkanath Mitter in 
Ram Charan v. Lakkikant (1). The sole special feature is that the 
decree which the District Judge modified жаз а decree which had 
been amended, . I am of Opinion that on principle euch a decree is 
exactly like any other decree and it is of no materiality for the 
present purpose whether the decree of the roth October 1917 had 
been amended or had not - been amended, If we look at the 
language of Article 183, it is quite ‘true that the fourth clause 
merely says that where a decree has been amended the time 
runs from the date of the amendment, but there is provision in 
the second clause which deals with the question of appeals to say 
that appeals in the case of amended decrees are any. different 
in their effect upon limitation from appeals in the case of 
other decrees, The only thing that was necessary in 1908 was to 
deal with the simple case of & decree which afterwards was amend- 
ed and to give an extension of time for that, Mr, Brojolal Chuc- 
kerburty ina very able argument hag referred to the case of 
Hari Mokam Dalal v. Parameswar Shaw (а). That was a 
Case where the question arose under Article r8r of the first 
schedule to the Limitation Act, Now, there is this broad contrast 


(1) (1871) 7 B. L. R. то. А ; 
(ж) (1928) 38 С, W. Ne олт, : E v Я 
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between Article 18x and..Article 189 that,- under the. residuary- 
Articls 181, time runs from the date, to use the exact language of 
the statute“when the right to apply accrues,” In execution matters, 
that is not usually the case, It never is the case of execution 
purposes that an appeal by itself operates.as a stay, There is the 
right to execute the moment a decree is passed ; but if there is an 
appeal the time of limitation is postponed &nd does not run unti]. 
the decree determining the appeal is made. So, the broad princi-. 
ple in India as regards execution matters із that’. time is not. com- 
puted from tbe. date when the right to apply accrues, but is post 
poned in cases where there is an appeal.- It does not, therefore, 
seem to me that any case under Article 181 can be expected to 
throw light upon the true position on a question of execütior 
under Article 189, The case in question. was a case under section 
144 of the Code and the question was whether the right to apply 
for restitution arose under Article 181 on the -date of the order ог: 
on the date of the decree dismissing the appeal. -It seems to me 
that there is a very broad distinction which would prevent ux 
from regarding the case as being in point. In my: judgment, 
therefore, there is no escape from the conclusion that the correct 
date for determining the time of limitation is the 24th of July 1924. 

I would here observe that the fact that to amenda decree has 
consequences under Article 182 and otherwise is very. well worth 
bearing in mind when Courts are asked after an interval of eigh- 
teen months to amend a decree, On a mere question as to 
whether the plaintiff should get such and such a sum of. money or 
a little more, I should have thought that no application: to amend 
& decree ought to the entertained after so. much as eighteen 
months, Ifa person came three weeks afterwards I would not 
be surprised that his application was entertained, If he came 
three months afterwards, one might think it a bad case, but be open 
to consider whether there was‘reason which could justify the delay. 
When a-person comes eighteen months afterwards to ‘ask thata 
provision about interest be added to his decree, it would-be a 
very good thing if the lower Courts would appreciate the conse- 
quences of entertaining such an application and would refuse to 
entertain an application of this character. If it be true that the 
appeal-to the District Judge was an appeal from the amonded 
decree bearing the date roth October тот] though amended by 
an order of the Court dated the 8th April rgrg, it ‘may be the 


right view that the €ourt of appeal had only to consider whether 


the decree as it stood was a proper decree: to have been passed, 
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I understand that in this case the view which was ultimately taken 
by the High. Court was not that post-diem interest wis an 
improper thing to order in itself but that it was a thing which 
was improperly added under section x53 Code of Civil 
Procedure. Whether that is а matter proper to be considered when 
an appeal is brought from an amended decree is a 
question . of xome importance upon which I do not desire now to 
pronounce any opinion. 

- The next question which we have to determine is whether 
Kartik Chandra Sen is a proper person having regard to order 
XXI rule 16 Civil Procedure Code to make an application in 
execution, Ifhe is, then а further question will arise in the 
course in the execution proceedings as to whether Nagendra 
Nath Banerjee who appears to have been a subsequent transferee 
of the decree has or has not got priority, We have only to 
decide whether Kartik Chandra Sen isa proper person at whose 
instance the decree can be executed ; in other worda, whether he 
is a person to whom the decree has been transferred by an 
assignment іп writing. We have before us the document under 
which he takes his interest in this decree. It is a mortgage 
for a certain sum of - money—-Ra, goo-—carrying a certain 
rate of interest and the mortgage is not a mortgage in 
general terms but has а certain specific provision. At the time, 


` apparently an application for execution had been made by the 


original mortgagee and the mortgage provided that Kartik Chan- 
dra Sen would be “ competent to realise the above eum by being 
added аз а party tothe above execution case jointly with us,” 
It was further provided that, if the defendant deposited the sum 
due under the decree; Kartik Chandra тоша be competent to 
withdraw the sum due to him together-with interest and costs, It 
was further provided that, should the original mortgagees fail to 
pay the money lent within a certain period, Kartik Chandra Sen 
would be competent to realise the sum due to him by bringing a 
suit against his borrowers or by execution of the above decree 
in his own name. In these circumstances it appears to me that 
Kartik Chandra Sen is within the description of persons given by 
rule 16 of Order XXI Code of Civil Procedure and that his appli- 
cation for execution cannot be dismissed on the ground that he 
has no sufficient: interest in the decree.. 

-In these circumstances, this case must go beck to the Court 
of execution and it will be for that Court of execution to see that 
any sum that is recoverable in the. process of execution is pro- 
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perly distributed between the parties entitled to get it and to 
make such order as regards payment of money out of Court as 
may seem necessary. 

The present appeal must succeed, The appellant must have 
his costs against the judgment-debtors. The hearing fee in this 
Court is assessed at three gold mohurs, 


B. B. Ghose, J: I agree. 
D, K. R, Appeal No. гог dismissed : Appeat No, 154 allowed ; 
Case remanded, 


Before Sir George Claus Rankin, Knight, Chief. Justice | 
and Sir Charu Chunder Ghose, Knight, Judge. 


NANI LAL MANDAL 
v. 


PRIYANATH RAY AMD ANOTHER. 


Limitation Special rule—Bengal Tenancy Act (VIII of 1885); Sch. Ш—5ый 
for жаг reni-—Agreement for lease in respect of Bheri laud—Salhar— 
Liability fo repair embankments im the interest of Asking—Case, 17 covered 
by ‘rights over fisheries’—Bengal Tenancy Act, Section 193—Applicability. 
A memorandum of agreement for loase for a term of 3 yours In respect of the 

right to fishery over two ploces of Akeri land, goes to describe those two pieces 

of land as Bheri Jami Jalkar and it recitos that these two pieces of Bheri land 

Јасаг aro in the possession and enjoyment of tho grantees under a provious lease. 

It then recites the terms of agreoment thus: “ that for the right to fishery отег 

the first Bheri Rs. оо shall be paid in advance as solam! and the rent shall be 

fixed at Rs. -3000 per annum and that for the right to fishery ‘over the other 

Bheri land Rs. soo shall be paid in advance as solami and the rent shali be 

fixed at Rs. 1500 per annum. . . . „ On the aforesaid understanding 

wo take loase ofthe sald two pleces of Bheri land Jalkar running from,.,,..and 
having the right of possession over the seid two pieces of Bhori land Jalkar 


* Appoal from Appellate Decree No. 635 of 1937, against the decree of L. B, 
Chatterjee Esq, rst Additional District Judge of sá4-Perganas, dated the ‘roth 
January, 1987, modifying the decree of Babe Surjya Moni De, Subordinate 
Judge, snd Court, at Alipur, dated the з8 April, 1936. . 
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as Nij joto execute this kabullat ... .: ... We shall at our own cost, make 
necommry and regular repairs of the sluices and the embenkmonts surrounding 
the Bheri during the term of the lease and wo shall make other necessary 
expenses, Wo shall bo 1n possession by growing fish and catching them ... 

Wo shall keep in tact the boundary aad shall make regular repairs of the 
embankment on all sides strong and durable as they were previous to our tak- 
ing the lease," Ina suit. brought by the pane, for 90 of arrears of 
rent in rospoct of the sald Jalkar : 

_ Held, thatthe case is covered by the expression e rights over fisheries" 
provided їп section 193 of the Bengal Tenancy Act and that the special rule 
of limitation provided in the Benga] Tenancy Act із applicable to this caso, 

Krishna Lal Choudhuri v. Salim Makemed Choudhury (т) and Mekananda 
Chakravarti v. Mongela Kerani (з) referred to, 

Appeal by the Defendant. 

Suit for recovery of rent of а jalkar. 

The material facts will appear from the judgment, 

Messrs. Rishindra Nath Sarkar, Nasim AK and Diptendra 
Mohan Ghose for the Appellant, ` 

Dr. Bijan Kumar Mukherji for the Respondent, 

The judgments of the Court were as follows,— 

Rankin C. J: In this case the question is whether the claim 
by the plaintiff must be deemed .to be subject to the special 
rule of limitation laid down by the Bengal Tenancy Act, That rule 
of limitation gives 3 years only for the bringing of the plain- 
tiffs claim. Now the claim is in respect of rent of a jalkar. But 
the question before us,depends to some extent on whether that 
description is adequate and sufficient - and we have to turn in this 
case to the language of the memorandum of agréement between 
the parties, That agreement is ап agreement in.writing dated the 
4th January 1918 and according to the English translation before 
us itis called a‘memorandum of agreement for lease for а term 
of 3 years in respect of the right to fishery over two pieces of 
Bheri land. The first of these two pieces of Bheri land is des 


scribed as Gobardanga Bheri surrounded on all sides by embank- 


ment, The second piece of Bheri land is described as Santiram 
Nashkar Bheri land surrounded on all sides by embankment, The 
document goes on to describe the two pieces of land as Bheri 
jami jalkar and it recites that these two pieces of Bheri land 
jalkar are in the possession and enjoyment of the grantees under 
a previous lease, Then.it recites that a proposal has been made 
for granting a lease of the said Bheri land jalkar and: the terms 
(1) (1914) 19 C. W. N. 514. 77 (а) (1904) 1. L, К. g1-Cale. 937, ` 
е 
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of the agreement are these : that for the right -to fishery over the 
first Bheri Rs. оо shall be paid in advance as selami and the 
rent shall be fixed at Rs, 3000 per annum and that for the right to 
fishery over the other Bheri land Rs, soo shall be paid in 
advance as selaini and the rent shall be fixed at Rs, тоо per 
annum, In this way the total annual rent .of the said two pieces 
of Bheri land jalkar is fixed at Rs. 4500. -It then recites, “On 
the aforesaid understanding we take lease of the said two pieces 
of Bheri land jalkar running from a certain mouth add having the 
right of possession over the said two pieces of Bheri land jalkar as 
Nij-jote execute this kabuliat" in terms therein 7 described, The 
document then recites ‘We shall at our own cost make necessary 
and regular repairs of the sluices and the- embankments surround- 
ing the Bheri during the term of the lease and we shall make other 
necessary expenses. We will be in possession by growing fish 
and catching them,” There are various provisions as to the pay- 
ment of rent. The grantees further covénant ‘in these terms: 
“ We shall keep intact the boundary and shall make regular 
repairs of the embankment on all sides to keep them as: strong and 
durable as they were previous to our taking the lease,” 

Now we have to consider whether the provisions of section 
193 of the Bengal Tenancy Act are applicable to the claim by the 
plaintiff for rent contracted for in this agreement, The language 
of the Act we have to deal with is this: “ The provisions 
of this ‘Act applicable to suits for the recovery of arrears of rent 
shall, as far ss may be, apply to suits for the recovery of anything 
payable or deliverable in respect of any rights of pasturage, 
forest rights, rights over fisheries and the like." Now the first thing 
that is argued before us by the learned Advocate Yor the respon- 
dent is that the general principle of the matter is this that jalkar 
rights do nof come under the Bengal Tenancy Act unless they are 
pert of agricultural holdings. That principle I shall for the pur- 
poses of this case accept. Then we have Ше particular provision in 
section 193. The argument on that section is not that we have to 
read into this section & provision that the section shall apply. in 
respect of righta of pasturage, forest rights, rights over fisheries 
“ being parts of agricultural h oldings" but that in order to come 
within this section the rights over fishery must be pure 
incorporeal rights and that if for any purpose there is any right in 
the land itself whether, itis purely ancillary to the purpose of 
fishing or not the .section does {not apply. It is seid that if we 
apply the section to a case of this sort we would be violating a 
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principle govering these matters, and making the Bengal Tepancy 

Act applicable to cases where certain rights are granted in the land 
which are not rights granted for agricultural purposes. In my 
opinion, that is not the way in which tbis section is to be looked 
at or to be considered for the purposes of the present case, The 
learned Additional District Judge has held that section 193 of the 
Bengal Tenancy Act does not apply to this case because the tenant 
was expressly. given certain rights in respect of the embankments, 
outlets, etc.. He says: “This to my mind created some sort of right 
in the soil and in the attached land (the embankments) although 
the right be confined to the raising of it or repairing of it regard- 
ing to the necessity of the tenants although the same was to be 
restored in its original condition to the lessor on expiry of the 
term of the lease." In other words it is stated that if there is 
any right given in the land then section 193 cannot possibly be 
applied. In support of that contention the case of Xrískea Lal 
Choudhuri v, Salim Mahamed Choudhury (т) is cited to us. It 
appears that there it was contended that the lease not merely con- 
ferred a right over fishery but also created aninterest inthe land 
and that accordingly it did not come within the purview of the Ben- 
gal Tenancy Act. In that particular case the Court was in no difi- 
culty in finding an answer to that contention because on an exami- 
nation of the lease it turned out that it did not convey any interest 
in land over and above the mere grant of a right to fishery and 
on that view it was not necessary to struggle with any difficulty 
at al. We have also been referrrd to the case of Makasanda 
Chakravarti ү. Mongola Keetami(a) where for reasons which 
do not appear to be very cogent to me it was argued that because 
the rent was a definite rent per annum the tenant taking the risk 
of being able to get enough fish from the tank, the letting was not 
the letting of a mére jalkar, On looking at the agreement before 
me it appears to me that itis а question of fishery and nothing 
but fishery throughout. The language of the section is not right 
of fishery but rights over fisheries and that expression comes after 
such special rights as pesturage and forest rights and is succeeded 
by the general phrase “and the like.” I have to refer to this 
document to see whether this is a case of rights over fishery 
or something more, I need not say that I quite agree that if you 
look at a letting and find that itis a letting for residential pur- 
poses of certain kind coupled with a letting of a right to fishery 
a (D (914) 19 C. W, N, s14. 

(2) (1904) I. L. В, зт Calc. 937 ; 8 С. W. М, 804. 
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with a single rent reserved for both, the case would not come with- 
in the burview of section 193. Iu the same way if in this case it 
was open to the tenant to use the embankment for non-agricultu- 
ral purposes with no reference to fishery e. g., for industrial pur- 
poses, paying a consolidated rent for the whole thing, it would not 
come under section 193, When І come to the agreement in this 
case it appears to me perfectly true as the -learned Additional 
District Judge says that some sort of right in the soil may be 
created by the grant. But what sort of right in the soil? If it 
refers to the right of user of the land and water for the purpose 
of fishing, or if it refers to the liability undertaken by the grantee 
to repair the embankment in the interest of fishing, it does not 
seem to me that it in any way conflicts with principle to hold that 
the case is covered by the expression "rights over fisheries" to be 
found in section 193. One of the conditions upon which the 
considerable amount of reat was agreed to for the right of fishing 
over this water was that the grantee should be entitled to use the 
embankment for the purposes of growing fish or catching them 
and also to use the embankment for the purpose of keeping their 
obligation to repair the embankment in order that their fishing 
tights might not be affected. There is no suggestion in this docu- 
ment of the grantee having a right to use the embankment for 
purposes unconnected with fishing and unconnected with agricul- 
ture. 

I therefore, think that the special rule of limitation" does apply 
to this case and that this appeal must be allowed and that the 
suit must be dismissed with costs in this Court and in the 
below, - -> 


C. C. Ghose, J.: I agree. . 
D, X. Е. | . Appeal allowed, 
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Before Sir George Claus Rankin, Knight, Chis] Justice 
and Sir Charu- Chunder Ghose, Knight, Judge,. ° 


HAZI TILLOIN MAHAMMAD UMAR BUKSH 
т. 


THE BENGAL NAGPUR RAILWAY CO, LTD.* 


Damage — Railway consignm eni Rish Note Form ‘i — Ley? — Meaning ساو‎ 
Perishable goods, damage of—Railway Company ij liable, 
` Where а Person sends perishable goods in Railway consigaments under 
Risk Note Form Н and these goods are damaged : 

Held, that the Railway Company isnot Hable for auch damage under that 
Risk Note Form Н which makes the Railway Company Hable only in case of loss 
of the goods consigned. ds 

` The term “loss” in the Risk Note Form 'H' means Пош of a complete con- 
alignment or one or more complete packages. It does not mean destruction or 
deterioration of or damage to the -goods consigned. -Theo Rallway Company 
could not-be liable merely because there was a pecuniary loss to the owner of 
goods: The Hast Indian Ry. Co т. Yogpat (1) followed : М.ф S, М. Ry, Co." 
v. Subba Rew (1) dissented from. 
_ Appeal by the Plaintiff, 


Suit for damages. - | 
The material facts will 3 appear froin the judgment. ' 


Sir B. C. Mitter, Mr. С. C. Biswas and Mr. Rabindra Nath 
Chowdhuri for the Appellant. 


Mr. S. №. Boss, Mr. Атиђа Chandra. Chatterjee and Ar. 
Prohash Chandra Palraski for the Res pondents, 


Tho judgmeats of the Court were as follawa :— : 


: Rankin C. J :—This is an appeal from a judgment and decree 
ofthe learned First Additional District Judge of the s4-Perganas 
and the case has reference to а consignment of oranges ‘ina wa- 
gon from Nagpur to Howrah upon the terms of a certain Risk 
Note in Form Н. The goods were consigned on the 4th of April 
1923 and they were to go by passenger train and the wagon 
commenced its journey on the sth of April Apparently the wa- 


* Appeal from Appellate Decree No. 641 of 1927, against the decree of N. G. 
A, Edgley First Additional District Judge of s4-Parganas, dated the s8th 
September, 1926, reversing the досгоо of Moulri Osman Ali, Subordinate Judge, 
Ath Court of, 24 Parganas, dated tho 3rd May, 1926. 

(1) (1524) I. L. В. $1 Calo. 615 у 28 С. W. М. доог. 

(з) (1919) 1. La R. 43 Mad. 617. 
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gon was not in a fit condition for travel because after some 
forty miles it was found that its axle was too hot, Thereupon it 
became necessary to transfer the goods to another wagon and 
much complaint is made that this was по} done with sufficient 
celerity. It is said that this operation was not completed until 
the 8th. The wagon into which the goods were put again be- 
came unfit for travel and at Bilaspur the goods had to be once 
more transbipped. ‘These goods which had been put on rail on 
the 4th April did not arrive at Howrah until the rath April. 
It would appear that they were fresh oranges būt that upon their 
arrival at Howrah they were so decomposed or deteriorated that 
they were unfit for any purpose, They were in & rotten condi- 
tion and when the plaintiff came to take delivery it was found 
that the goods were not worth taking delivery of. -A certificate 
from the Sanitary Inspector was obtained and the best course was 
adopted in the interest of all the parties, namely, that the wagon 
load of rotten oranges was taken to a ргорзг place and the oran- 
ges were destroyed. In these circumstances the plaintiff claim- 
ed damages andthe learned Judge has found in favour of the 
plaintiff that the failure to tranship these oranges at Bhandhara 
with reasonable quickness was not only negligence on the part 
of the Railway Company's servants but waa wilful negligence. 
The language ofthe learned Judge із not too accurate but he 
says that “the conduct of the station staff at Bhandhara appears 
to me to have been not only negligent but also reckless and 


` careless.” However, the learned Judge does mean to find that 


there was a case made out within the meaning of the Risk Note 
and that the case made out was one of wilful neglect of the 
Railway Company's servants, ۰ 

We have not heard the respondent in this appeal and I say 
nothing about the question whether this neglect is really wilftl 
neglect or not, It appears to me that something might be said 
on either side, Assuming, however, that itis wilful neglect, the 
question arises whether the negléct, such as it may be, of the 
Railway Company’s servants, is a neglect for which the Railway 
Company is responsible. By this Risk Note the consignor under 
takes to hold the Railway Company “harmless and free from all 
responsibility for any loss, destruction or deterioration of ог da- 
mages to all ог any of such consignments from any cause what- 
‘eyer except for the loss of a complete consigament or of 
one or more complete packages forming part of a consignment 
due either to the wilful neglect of the Railway Administration 
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orto theft by or to the wilful neglect of its servants, transport э 


agents or carriers employed by them before, during antl after 


transit over the said Railway.” 


The first question which arises is what ia the plaintiffs cause 
of action ? He says that these oranges arrived at Howrah in a 
rotten condition and prima facio it seems to me that it is quite 
clear that he has the general terms of this clause against him, 
His claim isa claim which involves making the Railway Company 
responsible either for loss, destruction or deterioration of or da- 
mage to these oranges, and there is no way of putting the plain: 
tiffs claim that does not bring it within the ambit of the general 


-words ofthe clause. In these circumstances quite logically and 


reasonably tho debate in this case has proceeded upon the ques- 
tion whether the plaintiff can say that his case comes within the 
exception which ія in the following words: “except for the loss 
of a complete consignment ‘or of one or more complete packages 


-forming part of a consigo ment." That is the question to which 


the learned Judge has addressed himself and he bas held that 
there has been. no “loss” in the sense in which that word is used 
in this Risk Note. І agree with the learned Judge on that point. 
It seems to me that the language of this particular clause points 
plainly to this that destruction or deterioration of or damage to 
the goods із а thing which the Railway Company are not to be 
responsible for at all, The only thing for which in certain events 
they are to be responsible is “loas”, that is to say, loss of all or 
any of such consignments and they are to be responsible for 
that only when there isa loss of a complete consignment or one 
or more complete packages, All arguments based upon the 
notion of losf аз meaning monetary to pecuniary loss to the 
consignee have to be put on one side, and I agree with. Mr, 
Justice Page in his view of the meaning of this word as stated 
in his judgment in TAs Hast Indian Railway Со. v. Jogpat Singh 
(х). I disagree with the view taken by the Madras High Court 
in the case The Madras and ` Southern Makhratta Railway Co. Lid, 
v. Afatiat Subba Rao (а). Marine Insursnce notions about what is 
total lose—either actual total loss or constructive total loss—have 
nothing to do with this word as usedin this Risk Note, and we 
are not concerned’ with the many wide meanings that such a word 
is capable of having ip common parlance, We are concerned with 


(1) (1924) L L. R. $1 Cale, 615; 28 C. W, М. 1001, 
(a) (1919) L L. R, 43 Mad, 617; 38 M. L. J. 360.. 
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the definite meaning which appears upon this particular exception. 
We have to say whether this particular consignment has been lost 
within the sense of this Risk Note remembering that it is perfectly 
clear that destruction or deterioration of or damage to these goods 
is a risk which the Railway Company does not take even in a case 
of wilful neglect, 

In my judgment, the position here is that these goods deteri- 


‚ orated. They deteriorated because they were in transit for a longer 


time than ought to have been required. Thoy took a longer time 
than should have been required owing to the negligence of the Raik 
way Company. Of that I have no doubt, For the moment I will 


~ assume that the length of time taken in the transfer, as the learned 


Judge notes, was owing to the wilful neglect of the Railway Com- 
pany'sservants. In these circumstances it seems to me that this 
ів not а case of loss at all. These goods were never lost. What 
happened was that they deteriorated and became’ worth nothing. 
There was a pecuniary logs no doubt but the goods themselves were 
not lost. In that view it appears to me that it is necessary to con- 
sider carefully the evidence as to what happened at Howrah. Iam 
not saying that if the goods were detained so long in the transit 
that they became rotten and could not be delivered if, for example, 
at somé intermediate station they had to be taken out and thrown 
away, or even if they had to be thrown away after they arrived at 
Howrah and so could never have been delivered I am not saying 
whether in either or both of these cases the plaintiff might not hava 
said that there had been а loss of the goods. It is not necessary 
to pronounce upon that, because Iam satisfied that in this case 
that is not what happened. In this case what happened was that 
the goods being useless and being of such a, chdracter that the 
sensible thing to do was to destroy them, they were destroyed, I 
am not satisfied that it was impossible for the Railway Company 
to give delivery of the goods to the plaintiff. I am not satisfied 
that the plaintiff had no option, or that it was illegal for him to 
take delivery of these goods, What happehed merely was that the 
goods being rotten they were in fact by consent destroyed which 
was the sensible thing to do, The Railway Sanitary Inspector 
gave a certificate first to afford the plaintiff proof of the condition 
ofthe goods and secondly because the Railway ataff would want 
some authority to destroy the goods: , 

When one looks atthis Risk Note one finds that it is & Risk 
Note in a form that is applicable to the carriage of goods and ani- 
mals, Itis nota Risk Note which has any special reference to 
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perishable goods such as oranges, and the contention that i is really 
raised upon this Risk Noto is this that if perishable goods afe sent 
under Risk Note’H so that in consequence of delay ір transit they 
become useless, then the protection which the Railway.Company 
have stipulated for entirely vanishes. It is said that because they 
become entirely useless, it is no longer a question of deterioration 
or destruction, but a, question of loss, In my judgment, so to 
construe this Risk Note would be to give it a meaning which it 
was never intended to bear. It would give it a meaning with 
reference to perishable goods which would defeat the plain inten- 
Чоп of the contract, “Loss” in this case is not used with reference 
to perishable goods in particular, The contract is dealing with 
ordinary goods and when it says "the loss of a complete con- 
signment,” it is not to be construed as though it were a part of the 
special intention of that puris that it is to be applied to highly 
perishable goods. 

Learned Counsel Sir Benode Mitter has put before this Court 
various arguments. and contentions and has cited opinions from 
certain other Courts to the effect that the Calcutta decisions as to 
the meaning of t his word “loss” place too narrow a construction on 
this Risk Note. - I can only ғау for myself that I am entirely of the 
opposite opi nion: I think the Calcutta decisions place a meaning 
upon the words їп this Risk Note which it can be seen to bear by a 
careful study of the Risk Note itself, 

If a person entrusts gooda to.a Railway for carriage to X and 
for delivery to himself or to his consignee and if the Railway faila 
to give delivery his rima facis right is to sue the Railway for his 
goods and for damages for their detention: Nothing in these risk 
notes is intended to enable the Railway to keep other people's 
goods nor are Railway Companies as a rule so unreasonable as to 
seek so to do. These Risk Notes come into operation in the much 
more common case where the Railway Company cannot deliver the 
goods because it has not got them, Then question arises of its 
"responsibility for any losa of all or any of such consignments” to 
use the words of the Risk Note before us. The words “lossy des- 
truction or deterioration" are followod by the words “loss of a 
complete consignment” and the word “loss” means the same thing 
in both cases. The word “destruction” is not repeated and this of 
itself points firmly against any extension of the meaning to be given 


` to the word "loss", The loss. of goods, in the sense in which this 


Risk Note is concerned with it isa question of presence or absence 
and not of condition. "However little . it may matter to a trader 
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whether | his goods are destroyed, whether save are delivered to him 
in а useless condition, or whether he never gets delivery at all оа 
Railway Company carrying all sorts of goods and animals these 
eventualities represent very different risks. Moreover from this 
point of view "the loss of a complete package” is a different thing 


from the loss of some of the contents ofa package, А consignee Tbe 


who proposed to insure his goods for the transit would soon find 
out these differences anda consignee who proposes to be his own 
insurer would be well advised to learn them. 

The next point which arises has been dealt with by the learned 
Judge in & manner which is I think correct in its result, It 
was argued before the learned Judge that there was no alter- 
native for the despatch of fresh oranges from Nagpur to Howrah 
and that the plaintiff could only despatch them оп owner's risk 
terms. When we come to consider the logic of that argument and 
what it has to do with the question of this contract I can only say 
that while I paid attention to the argument of Sir Benode Mitter, I 
have failed to find that there is any ground for supposing that the 
existence of another method of consignment or of the non-existence 
of another method of consignment haa any effect upon the validity 
of the particular contract before us. I do not understand why in 
the absence of proof that fresh fruits would have been accepted at 
Railway risk, this consignment note is supposed to be without con 
sideration, nor do I follow the argument which apparently impressed 
the learned Judge that the existence of an alternative rate was а 
condition precedent to the operation of that portion of the Risk 
Note by which the Company contracted -themselves out of their 
general responsibility. However, the learned Judge has found upon 
а construction of the documents laid before hin? that it is not 
shown that there was no altérdative rate, and he has held that 
there was an alternative rate. The documents have been put 
before us. There is a document, first of all, of тото which purports 
to say that perishable articles are to be carried at the owner's risk, 
Then in тозо came a series of arrangements, and I am satisfied, as 
the learned Judge was satisfied, that the notice of 1919 came to an 
end as regards the consignment of oranges from Nagpur.to Howrah, 
There was a further document of rgsr and yet a further document 
of 1922 which have been laid before us. The тові document 
continued the r919 arrangement only as regards certain named 
articles, sections or stations and as regards rates and fares “which 
are in force at preseat.”_ For the present purpose, as wo know, the 


arrangement of тото cime to ац end in тозо. Again in rgaait- 
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appears that if a man must consign oranges from Nagpur to Howrah 
both in wagon-loads and by passenger train then the rate charged 
was a certain fixed rate. There is nothing whatever to show that 
there was no alternative course open. In my opinion, the learned 
Judge is right in his finding as to that and no cause of action arises 
to the plaintiff in this respect. : 

In my opinion, this appeal should be dismissed with costs, 

С. С. Ghose, J. :—1 agree. р 
D, M, G, i И . Appeal dismissed, 


PRIVY COUNCIL. 


PRESENT :—Lord Shaw, Lord Darling, Lord Atkin, Lord 
-Tomlin and Sir Lancelot Sanderson. 


RAJA SAHEB MEHARBAN-I-DOSTAN SRI RAJA 
RAO VENKATA KUMARA MAHIPATI SURYA 
RAO BAHADUR GARU, RAJA OF 
PITTAPUR 


v. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 
REPRESENTED BY THE COLLECTOR 
OF GODAVERL 


[Ох APPEAL FROM THE High Court or JUDICATURE 
“at MADRAS.] 


Stcond appeal—Croil Procedure Code (Act V of 1908), Seca. 100, 101-—Non- 
interference with erroneous Anding of fact— Indian grani, what passes 
under—Rules of English. Res! Preperiy Law inapplicable—Undergreuud 
rights or minerals do not. prima facie pass ie grantee, in absence of express 
evidence that they formed part of the grant. 

Undet the Civil Procedure Code, 1908, no second appeal lies except on the 
grounds specified in section тоо, (ride section то1 of the Code) 


There is no jurisdiction to review or modify the finding of fact of the Judge 
of the first appellate Court, where thore was evidence before the Judge пров 
whieh his fiading of fact could have been besed. 


An erroneous finding of fact is a different thing altogether from an error or 
defect In procedure, (seo sub-clause (c) of section 100, Civil Procedure Code, 


Vor, L.] PRIVY COUNCIL. 

1908) and there is no Jurisdiction to entertain а second appeal on the ground of 
an erroacous findlag of fact, however gross or inexcusable the error may seem to 
bo: Mussnmat Durpe Chendrain v. Tawakir Singh Choudhri (1). followed 

The rules of English Law as to real property in England afford no guidance 
as to what passes under an Indian grant. There Is, accordingly, no presumption 
in India that in the absence of any evidence as tothe terms of the grant the 
grantor parted with all his rights (Including underground rights or minerals) in 
favour of the grantee. On the contrary, in the absence of any evidence that the 
wnderground rights were included in the grant they could not be treated as 
having thereby passed, 

When а grant is made by а reminder of a tenure at a fixed rent, although the 
tonuro may be permanent, heritable and transferable, minerals will not be held 
to have formed part of the grant inthe absence of express evidence to that 
effect: Saski Bhushan Misra т Jyoti Prashad Singh Dee (2) followed. 

Appeal No. 72 of 1937 by the Plaintiff from a judgment and 
decree, dated the 3rst March, 1925, of the High Court, Madras 
(Phillips and Odgers JJ.), reversing a judgment and decree, dated 
the rath December, 1921, of the Additional Subordinate Judge 
of Cocanada, which affirmed “a judgment (revised) and decree, 
dated the arst June, 1920, of the District Munsiff of Peddapur. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment, 

The only question for consideration on the appeal to the Privy 
Council was whether the appellant, owner of the син іп suit, 
had the mineral rights therein, 

In the High Court, reliance was placed by the plaintiff upon 
the then recent decision of the .Ргіуу Council Satya Niranjan 
Chakravarüi v, Ram Lai Raviraj (3) which, it was contended, 
modified the force of the previous decisions relating to mineral 
rights, Mr, Justice Phillips, in  negativing his contention, 
observed : “АП that was decided in this last case was that the 
prior decisions of the Judicial Committee had not decided whather 
the grant of a Putni tenure did or did not convey the right to 
minerals, and that the particular Putni grant under consideration 
was held on the terms of the grant to convey tbe right to minerals 
but beyond this there does not appear to be any modification of 
the former decisions on the point, As I haye already observed 
these decisions clearly lay down that the burden of proving the 
grant of the right to minerals lies upon the grantee, In the present 


(1) (1890) І. R. 17 L A. 122; L L, R, 18 Calc. 23. 
(з) (1916) L. R. 44 1. A. 46 5 1. L, R. 44 Calc. 585 $ as C. L. J. 265. 
(3) (1934) 1. L. R, 4 Pat. 3443 L. В. 5a 1. А. 109. 
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case that burden has not been discharged and consequently tho 
decree of the “lower, Court is wrong. The appeal is allowéd and 
plaintiff's suit dismissed.” 

Mr, Justice Odgers, ina concurring judgment, iddod: “Тһе 
case Satya Niranjan Chakravarti v Ram Lal Kaviraj (1) has been 
cited in this connection. That was only a construction of the deed 
of Putni settlement when the words made it plain that there was 
every intention to convey all below the surface as well as all above 
it, There being (in the present case) thus no evidence that there 
was any grant of the minerals either expressly or by implication, 
in my opinion the second appeal must be allowed and the suit 
dismissed," 

De Gruyther К. С. and Narasimkam for the Appellant. 

Dunne К.С, and К, Brows for the Respondent, 


Ds Gruythar, К, C, argued that there was no reservation of the 
mineral rights to the grantor at any time. 

Dunas, K. C. for the Respondent: There is no evidence what- 
ever-establishing any grant of minerals, The appellant has to 
show that the right.to the minerals passed, 

( Lord Skaw: There is nothing in the language used in the 
grant to show that there was any reservation of the minerals), _ 

` The State has a right to the minerals, unless the party claiming 
them can show a grant, The appellant has to establish a grant by 
which the mirerals vested in him. ` 

. (Lord Tomin: Tho question is whether the principle laid 
down in Sashi Bhuskan’s case (a), that an express grant must be 
shown, applies to the present case). - 

( Sir Lancelot Sanderson: The ‘question “must be decided 
according to the terms of the original grant, The lower appellate 
Court distinctly finds that there was a grant), : 

Refers to the Fifth Report, page 163, Vol. If (Madras), 


` De Gruyther, К. C, in reply: Refers to the Bengal Regulation 
VIII of 1793, section 14, ‘as to who aro Talukdars, 

In India the man who pays the revenue is the proprietor of the 
soil. 

During the course of the arguments, the following cases were 
cited at the Bar :— | 


Saski Bhushan Misra v. Jyoti Prashad Singh Deo (з); Secretary .." 


(1) (1924) 1.1. R, 4 Pat, #4451. R. ya I. A. 109, 
(а) (1916) L. К. 441. A. 46 ; 1: L, R. 44 Calc. 585 3 35 C, L. 1, 265. 
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ef State for India v. Sriatoasa (т); Collecter of Trickinopoly v. 
Lekhamani (2); Raghunath Roy Marwari v, Durga Prashad Singh (3); 
Raghofirao Saheb v, Lakskmanrao (4); Stree Rajah Yanumula 
Venkayamah v. Stree Каја Yanu wesla Boocki Venhondora (5). 


Their Lordships’ judgment was delivered by 


Lord Tomlin :—The appellant in this case who is the phintif 
in the suit, and will be hereinafter referred to asthe plaintif, is 
appealing against a decree dated the 31st March, r925, of the High 
Court of Judicature at Madras whereby the plaintiffs suit was 
dismissed and the plaintiff was ordered to pay cortain costs. 


The plaintiff aa successor in title of his father holds 27 villages, 
formerly part of an estate known as the Totapalli estate situate in 
the Godaveri district in the Northern Circars of Madras, These 
villages wore purchased in 1879 by the plaintiffs father from the 
then holder and Mansabdar of the Totapalli estate. 

In the years 1913 and 1915 the Tahsildar of Peddapur collected 
from tenants of the plaintiff in two of the 27 villages royalties or 
penalties for the removal of gravel and stone from hills within 
the bounderies of such two villages, He did soon the footing 
that the underground rights in the villages belonged to the 
Government. i 

Thereupon the plaintif launched in the Court of the District 
Munsiff of Peddapur a suit against the defendant, the Secretary of 
State for India in Council claiming a declaration of his title to the 
underground rights in his villages formerly part of the Totapalli 
estate. He also asked an injunction to restrain interference with 
his rights and a refund of the amount collected from his tenants, 
The defendant denied the title of the plaintiff to the underground 
rights alleging that the Government retained the right to resume 
(i, 4. to reassess) the Totapalli estate and that the underground 
rights were therefore vested in the defendant respondent. The 
substantial issue between the parties is the title to the underground 
rights, 

The Mafsabdar of the Totapalli estate admittedly transferred 
to the plaintiff's father іп 1879 all his interest inthe #7 villages. 
It was open to the plaintiff to show either that the interest of 


(1) (1920) L. R. 48 I, А. 56 $ 1. L. В, 44 Mad. 4321 ; 33 C. L, J. 380. 
(8) (1874) L. R. 1 1. A. 382 ; 31 W. К. 358 


о (3) Gorg) 1.1. В. 47 Calc. 95. 


(4) (19123) L В. 39 I. A. 302 j I. L. К. 36 Bom. 639 $ 17 C. L. J, 17, 
(5) (1870) 13 M, I. А. 3335 13 W. R, P. C, ar. ` 
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the Mansabdar transferred in 1879 included the underground 
rightsor that the plaintiffs father or he himself subsequently 
acquired them, In fact, in the first instance, he framed his claim 
on the footing that the underground rights passed to his father 
in or about 1883 by reason of the Government having at that time 
resumed the villages and enfranchised them in favour of his 
father. 

"This point is raised by рага, з of the plaintiffs filed plaint in 
the following terms :— 

“The plaintiff i» the owner of Nellipudi, Meraka Chamavaram 
and some other villages in the Totapalli estate as per the plaint 
schedule The undergrou:«1 right» in the said villages had become 
absolutely vested іп and been enjoyeloy the plaintiff and his 
predecessors и, ttle and the said villages were purchased from the 
then Mansabdar by plaintiffs father in or avout 1879. They were 
subsequently resumen by Government and enfranchised in plain- = 
tis iather's favour and quit rent imposed on them.” 

. Aswilbe seen from thg succeeding narrative, the plaintiff 
subsequently changed ht» ground more than once, 

On the 18th December, 1916, the District Munsiff pronounced 
judgment in the plaintiffs favour so far as his title to the under- 
ground rights was concerned, and gave hima declaration accord- 
ingly, but did not grant him any injunction and rejected his claim 
for a refund of the royalties or penalties which had іп fact been 
paid not by him but by his tenants." 

The District Munsiff appears іо have held that the alleged 
enfranchisement did not enlarge the appellant’s rights but that the 
title to the Totapalli estate rested upon an ancient grant, which had 
not been produced, and that by virtue ofa general rule to the 
effect that the grantor must in the absence of evidence to the 
contrary be taken. to have parted with all his rights, the under- 
ground rights had passed by the grant and were therefore vested 
in the plaintiff. s ; Е 

An appeal was taken to the Subordinate Judge who, оп the 
17th December, 1917, also pronounced judgment in the plaintiff's 
favour. He appears to have held,that there was an original 
service grant of the estate which must be presumed to have carried 
the underground rights and further that the plaintiff was entitled 
to the underground rights by virtue of the alleged enfranchisement, 
He therefore confirmed the decree of the lower Court with the. JJ 
addition of an injunction to which he considered the plaintiff 
entitled. j к И 
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ps З 
The defendant appealed to the High Court of Judicature at P. C, 
Madris. On the 7th March, 1910, the Court set aside the deci» 1929. 
sions of the lower Courts, It remanded the suit to the District 
Munsiff for readmission and retrial, and directed the trial of an 
additional issue, namely :—‘‘Whether the suit village in the hands c Goda- 
of the plaintiff's predecessors was subject to a burden óf service or 
was in lieu of wages for service ?” Lard Tomi d 
From the judgments delivered in the High’ Court it appears 
that the Court took the view thatthe Subordinate Judge -had 
decided the case upon the basis that there had been an enfran- 
chisement by the Government which carried the underground 
rights to the plaintiffs father, but that in fact what had taken place 
had not amounted to an eníranchisement at all. The learned 
Judges however directed the trial of the further issue because 
the plaintiff's counsel had presented to them an argument to the ` 
effect that apart from the alleged enfranchisement his client’s pre- 
decessors in title had always held the estate subject to a burden of 
service and not merely in lieu of wages for service, ` This fact, if 
established, would (he had contended) lend strength to the plain- 
tiffs claim to the underground rights. The suit was accordingly 
re-tried by the District Munsiff. On the arst June, 1920, he again ‘ 
gave judgment in the plaintiffs favour, holding that the Totapalli 
estate was held only burdened with service and was not held in lieu 
of wages for service, and that the underground nghts were there- 
fore in the plaintiff. The District : Munsiff's view seems to haya 
been that che holding of the villages was first, and the imposing of 
the burden of service subsequent. 
On appeal the Subordinate Judge, on xath December, 1921, 
confirmed the District Munsiff, holding that the esjate was enjoyed 
under a grant from the Zamindar of Peddapur, subject to the obli- 
gation of rendering some service and paying a quit rent, and that 
such а grant carried the underground rights, - 
The suit was again taken by the defendant to the High Court 
of Judicature at Madras, The appeal was, on the 31st March, 
1935, allowed, the learned Judges holding that in the absence of 
any evidence that the underground rights were included'ir the 
grant they could not be treated as having thereby passed. 
It is to be observed that in the High Court.on the second 
appeal the plaintiff for the first time put forward a new contention 
.that the Mansabdar of the Totapalli estate was originally a chief 
in a position anologous to a Poliggar in the South of the Presidency. 
and аз such entitled to the underground rights. This contention 
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was rejected by the learned Judges of the High Court on the 
&rounds that it had not been raised in the lower Courts and that 
there was no evidence to show any similarity between the tenure 
of the Totapalli estate and that of an estate held by а Poliagar, 

It is against this judgment that the plaintiff now appeals. 

The history of the Totapalli estate prior to the early part of 
the roth century is not free from obscurity,- No grant of the estate 
has been produced. The material placed before the lower Courts 
consisted of (a) Mr. James Grant’s Political Survey of the Northern 
Circars, written about 1785 and annexed to the Fifth Report of the 
Select Committee on the Affairs of the East India Co. ; (6) Morris’s 
account of the Godavari District, published in 1868 under Govern- 
ment authority ; (c) “ТЬе Godaveri Gazetteer” a Government 
publication of 1907 , (4) the Government documents relating to 
tbe transactions of 1881-1883, which are printed at рр. 89-100 of 
the record ; and (её) the extracts from the statement of a former 
Mansabdar of Totapalli printed in 13 Moo, I, A, р. 333, in the 
course of the reports of the case of Sies Rajak Yanumsla Venha- 


yamak v. Sirte Rajah Yaaumula Beochia Vankondora (1) 


From this material certain facts emerge as to which there is no 
dispute, namely, (т) that in or about the year 1785 the Mansabdar 
was paying a fixed annual sum tothe Zamindar of Peddapur and 
was under an obligation to furnish bim with a military force of 700 
peons when called upon to do so ; (2) that some time prior to the 
end of the 18th century the Zamindar resumed certain villages 
forming part of the estate to satisfy his claims in respect of the 
annual sum ; (3) that in r80s there was a permanent settlement by 
the Government of Madras of the Zamindary of Peddapur and that 
the annual sumereceivable by the Zamindar from Totapalli was 
treated as an asset of the Zamindar ; (4) that in 1847 the Govern- 
ment of Madras acquired the Zamindary of Peddapur at a sale for 
arrears of revenue ; (5) that in 1859 the Government commuted the 
obligation of; the Mansabdar of Totapalli to supply 700 peons for 
an annual payment of 6,500 rupees ; (6) that the Mansabdar from 
time to time alienated certain other parts of the Totapalli estate as 
well as the a7 villages alienated to the plaintiff's father in 1879 ; 
and (7) that the Government’s documents show that the Govern- 
ment regarded the Totapalli estate ав а service iscw and dealt 
with it on that footing in r881 to 1883 by making a settlement in 
respect of it which was expressly stated not to amount to a pecu ; 
nent settlement or enfranchisement. 


(1) (1870) 13 M. I. A. 335- 
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* 
Mr, Grant, in his survey of 1785, describes Totapalli as a small 
hilly country anda region of tigers. The obscurity of its early 


' history may in part be due to its lack of importance. 


At any rate their Lordships are of opinion that there is a defi- 
nite finding by the Subordinate Judge to the effect that the estate 
was originally held under a grant from the Zamindar of Peddapur 
subject to a fixed annual rent and an obligation to provide a mili-° 
tary force, After an examination of the materials placed before the 
lower Courts (in the course of which their Lordships saw a full 
copy of the statement of the Mansabdar, extracts from which are 
printed in 13 Moore’s Indian Appeals, р. 333), their Lordships are 
of opinion that there was before the Subordinate Judge evidence 
upon which his finding of fact could have been based. 

Before their Lordships for the first time it has been urged by 
the plaintiff that the Mansabdars of Totapalli were originally 
independent chieftains not taking under any grant at all, and that 
the findings of fact arrived at by the Subordinate Judge should be 
reviewed and modified accordingly. 

In their Lordships’ opinion they have no jurisdiction in the 
circumstances of this case to embark upon any such review. Under 
the Civil Procedure Code no second appeal will lie except on the 
grounds specified in Section roo. Directly in point are the observa- 
tions of Lord Macnaghten in Mussumat Durga Choudrain +. 
Jatrakir Singh Choudhri (т) in which he says :—~ 

“It is enough in the present case to say that an erroneous find- 
ing of fact is a different thing from an error or defect in procedure, 
and that there is no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fact, however gross or inexcusable 
the error may seem to be.” . 

There remains then only the question whether the High Court 
of Judicature at Madras was right in holding that the underground 
rights did not pass in. the absence of evidence of the inclusion of 
such rights in the grant found by the Subordinate Judge. 

There was, in fact, no evidence that the grant included the 
underground rights or that the minerals had ever been worked by 
the Mansabdars of Totapallior by any of their alienees. The 
fact that minerals were interms reserved in leases to tenants 
granted by the plaintiff and his father cannot in their Lordships’ 
opinion be evidence that the underground rights passed from the 
Zemindar of Peddapur under the original grant to the Mansabdar 
of Totapalh. i 

(1) (1890) L. R. 171. А. таз (127) ; 1. L. R. 18 Calc, яз (39). 


* 
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1939. 
——# 

Raja of Pittapur 
v. 
Collector of Goda- 
voll, 

Lord Tomlin 
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е 
Р. С. The lower Courts based their conclusion that the underground æ 
TR rights passed by the original grant upon a presumption tbafin the 
Raja Сінна absence of any evidence ав to the terms of the grant the grantor 
+. passed all that he had to the grantae, 
ascia Godas In their Lordships’ opinion no such presumption is admissible. 
— Such a mpti ould be to many decisions of 
ind ralin. presumption wou contrary y 


‘their Lordsbips' Board in which it has been from time to time 
pointed out that the rules of English law as to real property in 
England can afford no guidance as to what has passed under an 
Indian grant. ; 

Tho principle to be applied to the present case is in their Lord- 
ships’ judgment to be found stated by Lord Buckmaster in Saski 
Bhushan Misra ч. Jyoti Prashad Singh Deo (т), where, referring 
to earlier decisions, he says :— 

‘These decisions therefore have laid down a principle which 
applies to and concludes the present dispute. They establish that 
when a grant, is made by a Zamindar of в tenure at a fixed rent, 
although the tenure may be permanent, heritable and transferable, 
\ minerals will not be held to have formed part of the grant in the 
absence of express evidence to that effect.” 

In the result therefore their Lordships are of opinion that the 
judgment of the High Court at Madras was right and that the 
appeal fails and ought to be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Dengius, Grant & Dold : Solicitors for the Appellant. 

Solicitors, India Office : Solicitors for the Respondent. 


KJR Appeal dismissed. 
(1) (1916) L. В. 441. А. 46 (53). 


Vor, L.] „ 7 PRIVY COUNCIL, — -... 
PRESENT : Zord Shaw, Lord Tomlin and Sir Lancelot Sanderson. 
FAIZULLAH KHAN AND ANOTHER 


0. 


MAULADAD KHAN.AND OTHERS, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE NORTH-WEST FRONTIER PROVINCE, | 


Couri-fee—Conri-Fore. Act ( VIII of 1870), Sec, 7, sub.sec-(4)-— Suit. Jer pariner- 
ship acconnts—Court-feo on memarandum of appeal—Chril Procedure Code, 
(Act V ef 1908), Sec, 149-~Conrt’s discretion to allom payment of deficient 
court.feo on apptal—Efect of such paymeni— Mexorandwum of appeal not а 
muliy became insufficiently stamped—Limitation—Defect cured upon 
payment of deficient duty. 

In a suit for partnership accounts, valued at Ва, 3000 for the purposes of 
court-foe, the plaintiffs asked for a rendering of accounts amd а decree for 
Hs. 3000 with the statement that ‘If more than Rs. 3000 be fonnd due to the 
plaiotifis they will pay an additional oourt-foe.” The Trial Court by Hs final 
decree doclared that Ra. 19,991, were due to the defendants, by the plaintiffs. 
No sum was found due to the plaintiffs under their claim for Bs. 3000. The 
plaintiffs appealed against the decree, praying for a reversal of the decree 
against them and for granting a decree in thelr favour for snch amount as may 
be found due. They valued the appeal, for purposes of oourt-fees, at Rs, 19,991, 
and paid a court-£eo of Rs. 075 due thereon r ^ d 


Held, that the memorandum of appeal complied with the requiremeets of 
the Court-Feas Асі, 1870, section 7, ‘sub-sec-(4), in stating the amount at 
which the relief sought was valued. 


Held, further, that the paymont of Rs, 975 as court-fee sufficiently covered 
the appeal as а whole, Including Rs. 19,991 (Њо amount of the decree passed 
against the appellants) on the one hand and a much smaller figure of Rs. 3080 
(being the amount of the appellants’ own claim) on the othar. Tho plaintifs 
appeal was accordingly correctly stamped so as to cover all the relief sought, 
including their prayer that а decree for -Ёз. 3000 or lees сог more should be 
granted in their favour. 

- Assuming that the cowtt-feo paid on. the memorandum of appeal. was 
Inadequate, this was pre-eminently a case for the exereise of the Court's 
discretion under section. 149, Civil procedure Code, 1908. 

Where the court-feo paid on а memorandum of appeal ts insufficient in 
amount, the Court may іа tho exercise of its discretion under section 149, 
Civil Procedure Code, 1908, give Сап opportunity to the appellant to add to 
the amount already lodged the extra sum required to make up the deficlency. 
The discretion confer red on а Court by this section extends to the whole or 
any part of any feo prescribed and oaa be 'exergisod at any stage in the case, 
and, upon the extra payment being made, the document B to havo tho same 
Sees EE Ha BONA BM tie fue hiatu nee, т 


х 


$ 
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Р, С. A memorandum of appeal duly presented within time and accepted by the æ 
v Court'is not a nullity merely because an inadequate court-fee has in the first 
instance been paid thereon, Upon payment of the deficient fee, the momo- 
Faizallah Khan randum ‘of appeal stands good from its date, and the appeal fs not timo- 
Meviadsd Khan, barred, (vide the concluding words of section 149 of the Civil Procedure Code). 
سس‎ Consolidated Appeals Nos. 19 and 20 of 1928 by the Plaintiffs, 
against an order dated the 7th May, 1925, of the Court of the 
Judicial Commissioner of the North-West Frontier Province, 
Peshawar (Colonel J. Frizele), setting aside а decree dated the 
` s4th March, 1924, of the Court of the Honorary Subordinate, 
“Judge, First Class, Dera Ismail Khan. 
The material facts of the case appear sufficiently from their 
Lordships’ judgment, 
DeGruyther, К. С, and Parikh for the Appellants. 
Sekiller, К. С. and Wallach for the Respondents. 
: Р DeGruyther, К. C.: Section 149, Civil Procedure Code, 
i 1908, applies to the case. The appellants are willing to make up 
the deficiency, if any, in court-fee. 

(Sir Lancelot Sanderson: The application for payment of the 
extra court-fee should be made at the date of the hearing of the 
appeal), 

(Lerd Shaw : The Crown can never be deprived of the pro- 
per court-fee. It can always demand the right sum ; see section 
11, Court-Fees Act), 1 

Presentation of the appeal to the proper officer of the Court, 
stops limitation running: Order 41, rule 9, Civil Procedure 
Code. 

(Lord Tomiin: Under section тт of the Court-Fees Act, the 
plaintiffs would have to pay the full court-fee on all the reliefs 
they get). ° 

Parikh, follows. 

Schiller, К, C. forthe Respondents: The Judicial Commis- 
sioner was right in holding that the appellants were entitled to 
a' remand only as to the amounts of ‘their claim on appeal on 
which they had paid court-fees. 

(Lord Shaw : In any event, the Government is not going to 
suffer), ; 

(Lord Tomlin refers to section 6 of the Court-Fees Act, In 
section 7, the amount of the fee is to be computed, in suits for 
accounts, according to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal. If, therefore, 
the appellant values the relief in the memorandum of appeal and 


1929 
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pays а fee thercon, that is the amount of fee properly. payable. 
Of cotirse, if the appellant recovers more, he pays the extra fee 
under section тт of the Act, But you cannot complain that the 
amount valued in the memorandum of appeal is not the proper 
amount). 

(Lerd Tomiin: In suits for accounts, it is impossible to say 
at the outset what the exact amount the plaintiff will recover, 
The Legislature therefore leaves jt open to him to estimate the 
amount, That is the scheme of the Act). 

(Sir Lancelot Sandersan: In all cases the plaintiff shall 
state the amount at which he values the relief sought ; see roc- 
tion 7, sub-sec-(4) of the Court-Fees Act, It is apparently left 
to him to fix the amount). 

Their Lordships’ judgment was delivered by 

Lord Shaw: Thisis a consolidated appeal from an order 
dated the 7th May, 1925, in the Court of the Judicial Commis- 
sioner of the North-West Frontier Province, Peshawar, which set 
aside a decree of the Honorary Subordinate Judge of Dera Ismail 
Khan dated the 24th March, | 1924. 

Stated generally, the case between the parties had reference 
to the rendering of accounts and the settlement of the sums due 
thereon in connection with a partnership ofa firm of contractors 
for supply and transport and military works. The partnership 
is now dissolved. 

In the suit, brought on the  zgth March, 1923, Faixuliah 


Khan and Sherdad Khan, plaintiffs and appellants, valued 


their suit at Rs, 3,000 for the purpose of Court fees, and 


asked fora rendering of accounts and a decree for Rs. 3,000 


with the statement “ if more than Rs, 3,000 _ be found due 
to the plaintiffs they will pay an additional Court fee" 
In his pleas, Maulddad Khan, the first defendant, asked for 
a decree in his own favour for Rs, 29,000, and he challenged the 
shares as given by the plaintiffs and asked for dismissal of their 
suit, As stated in the appellants’ case :— 

6. The suit was tried by the Honorary Subordinate Judge, First 
Class, Dera Ismail Khan, who on the sand October, 1923, passed a 
preliminary decree determining thé respective shares of the parties 
in the partnership, and ordering accounts to be taken according 
to the directions given by him. There was no appeal against this 
decree which has therefore become binding on the parties, 

On the s4th March, 1924, the Honorary Subordinate Judge 
passed a final decree with costa and interest. Under that decree 
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Rs, 19,991 were declared to be due to Mauladad Khan, the first 
defendant, by plaintiffs-appellants. No sum was found due fo the 
appellants under their claim for Rs, 3,000 

The judgment was appealed from by both к The 
position of the plaintiffs still remained the same, namely, that 
they challenged the decree against them for over Rs. 19,000 and 
maintained that that sum in whole or in part should be disallowed, 
and that their own claim of Rs, 3,000 or less or more should be 
granted in their favour. It is plain that any substantial inversion 
of liability under the respective decrees would result in all likeli- 
hood in the sums awarded on appeal to both parties being much 
within 19,000 rupees awarded to one. In these circumstances 
the appeal was taken, and the claim in the appeal to the Court of 
the Judicial Commissioner was expressly as follows :— 

- * Claim in Appeal.—For reversal of the decree against the 
appellants and for granting a decree in their favour for such 
amount as may be found due, Value for purposes of Court foe 
of Appeal. Rs. 19,991.” - 

This appeal was duly received and the copy of the office 
endorsement upon it states: ‘f Presented by Lala Sham Das, 
agent of appellants. Is within time. The Court fee is correct 
and necessary copies are attached.” 

` It is only necessary to observe that this applied to a valuation 
of the appeal in its entirety, that isto say, both for the purpose 
of reversing the decree against the ss др and for granting 
the decree in their favour. 


The Court fee due upon the appeal valued as an entirety 
ав thus stated was Rs, 975, and that was duly paid. 


Their Lordships find no reason for treating that payment 
either as upon an under value ora split value. Their Lordships 
think, with much respect to the Judicial Commissioner, that it 
was a mistake to treat ths payment of Rs. 975 аз а foe made 
only on the amount of the decree passed against the appellants, 
That amount, ав already stated, may be not only in full but 
largely in excess of the true sum of relief at which a sound 
valuation could in the present circumstances be said to reach 
and it covered the appeal as a whole, including that sum on the 
one hand and a much smaller figure of Rs, 3,000 on the other, 


Thejr Lordshipe are clearly of opinion that the memorandum 
of appeal in the present case did state in terms of the Act the 
amount at which the relief was sought. This determines the appeal. 
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~ A reference may be added to the results which would have 


followed from the course adopted below. 

The Judicial Commissioner found that a remand should only 
be granted as to the Rs, 19,000. The result of this would be that 
although accounts were taken on the remand and the Rs. 19,000 
was largely reduced and the sum of Rs. 3,000 or more or less 
than that sum were found due to the plaintiffs, no remedy could be 
granted for the latter event because according to the judgment 
only a sectional and not а fee covering all the relief sought had 
been paid, and therefore one item and claim for Rs, 3000 had 
finally dropped out of the case. The learned counsel for the 
respondents frankly argued the case on this footing, declaring 
that the appeal in so far as it could be held to refer to the Ras. 
3,000 had gone, and must be dismissed as a nullity, For the 
reasons stated, their -Lordahips cannot accept this argument; 
the extraordinary consequences figured accordingly do not arise. 
But upon a second point—an important point of procedure— 
their Lordships think it right to add the following:—Granted 
that.a fee had been paid which was insufficient in amount 
what was the duty of the Court? 

In such а case as the present it appears to be Peeni 
one for the exercise by the judicial authority of the discretion 
for giving an opportunity to add to the amount lodged the ex- 
tra 7o or 80 rupees required or for deferring the question of the 
amount .of fee under the Court Fees Act until final value was 
ascertained. The provisions of the Court Fees Act which’ are 
in place (Act 7 of 1870), Section 7, head (iv) ( £ ) for “accounts,” 

. “according to the amount at which the relief sought, is 
valued in the plaint or memorandum of appeal.” *Even accord- 
ingly ifthe mistake insisted on had been made, this, in the 
opinion of the Board, was a plain case for rectifying that situa- 
tion if it could be done, and the Courts are fortunately furnished 
with an easy method of doing so. (Section 149 C. C. P.y— 

“Where the whole or any part of апу fee prescribed for any 
document by the law for the time being in force relating to Court 
fees has not been paid, the Court may, in ita discretion, at any 
stage, allow the person, by whom such fee is payable, to pay the 
whole or part, as the case may be, of such Court fee; and upon 
such payment the document in respect of which such fee is 
payable, shall have the same force and effect as if such fee had 
been paid in the first Instance," 

It will be observed that that discretion extends to the whole 
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от any part of any fee prescribed and can be exercised gt any 
stage in the case, while finally, upon the extra payment being 
made, then the document isto have the same effect as ifit had 
been paid in the first instance, 


- 


- 'This also answers the argument presented under the Limita- 
tion Act, The datesare as follows:—The decree of the Sub- 
ordinate Judge was dated the a4th March, 1934, the first appeal 
was on the a7th May and the secoad on the ani June, bringing 
before the appeal Court the respective claims of each suitor. 
The time for.limitation of the appealis go days, and it is thus 
seen that both appeals were within time, They were not a nullity. 
On the contrary, they were documents duly presented to and 
accepted by the-Court, and as to the fee thereon, should the 
valuation be unsatisfactory or in the end insufficient, that- is 
validated by the additional payment, the result of which payment 
is that the document, namely, the memorandum of appeal, 
stands good from its date. "The appeals are accordingly not time 
barred, : i 

Their Lordships will humbly advise His Majesty to allow this 
appeal, to set aside the order of the Judicial Commissioner dated 
the 7th May, 1925, and to remit the cise to the Court of the Subor- 
dinate Judge for a fresh trial and decision on the merits, The 


‘appellants will have the costs incurrel in the Court of the Judi- | 


cial Commissioner and of this appeal. The costs incurred in the 
Court of the Subordinate Judge will abide the result of the new 
trial, 


Johnson & Allen : Solicitors for the Appellants, 
- Wilson & Со : Solicitors for the. Respondents, 


Bie OS | ` Appeal allowed. 


e 
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Present: Zhe Lord Chancellor, Lord Carson and 
1 Sir Ckarlas Sargant. 


VALLABHDAS NARANJI, KHOT OF KANJUR. | 
. v. " 
THE DEVELOPMENT OFFICER, BANDRA, 


[ON APPEAL FROM THE Higa COURT OF JUDICATURE AT ВОМВАҮ, ) 
Compensation—Buildings erected on the land of ansther—Anglish Law in- 
applicable—Opition af emner of soli to require removal of materials or te pay 
compensation Jor the building—Land Acquisition Act (I of 1894)—Gesern- 
ment entering inte possession before issue of notification —Award_ of compen. 
sation fer suck sccupation—Question of mers valuation—Non-interference 

by Privy Council. й А 

The English Law аз comprised {п the maxim, '' qwicqwid plantatur sels, 
sole cedit”, has no application in India. . 

There is no absolute rule of law in India that whatever is affixed or bolit on 
the soll becomes a part of It, and Is subjected to the same rights of property 
as Ње soll itself, 

Bulldings erected оп the land of another do not, by the mere accident of 
‘thelr attachment to the soil, become the property of the owner of the soil. If 
he who builds on another's land is nof a mere trespasser, but із in posscssion 
under any bøna Ade title or claim or colour of title, he is entitled either to 
remove the materials, or to obtain compensation for the value of the building, 
-at the option of the owner of the land: Case-law discussed. _ 

Where Government entered into possession before the land was actually 
notified for acquisition under the Land Acquisition Act, 1894 1 

Held, that the justice of the caso was amply met by awarding to the owner 
of the land (as compensation for such occupation) interest on .the value of the 
land computed from the date whoa the Government so took pessossion. 

Where the ques.ion asto the proper amount to be awarded as compensation 
for land acquired under the Land Acquisition Act із one of mere valuation and no 
question of principle is involved, the Privy Council will, in accordance with their 
usual practice, decline to interfere with the decision of the Court of Appeal in 
India. . 


Appeal No. 119 of 1937 by the Claimant from a decree made on 
the a4th February 1926 by the High Court, Bombay (AcLeed 
C.J. and Ceyajes J.), varying an award made onthe a8th July, 
1924, by the Assistant Judge of Thana, ona reference made under 
section 18 of the Land Acquisition Act, 1894. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment. : 

Usjokn K. С, and Raikes for the Appellant. | 

Lowndes К, C, and К, Brown forthe Respondent, 

е 
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1919. 

read 
Vallabhdas Naranji 


v. 
The Development 
Officer, Bandra. 


— 


April, 16, - 
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Upjohn, К. С: Refers to the Land’ Acquisition Act, section 
3 (definition of “ land”), and section 23 (as to market value). 

As to the principle on which compensation is assessed when 
land is taken uader compulsory powers, seo /# Re Lutas and 
Chesterfield Gas and Water Board (1). 

On the crucial date, ʻi. e, when the Government issued its 
declaration to acquire the land, the appellant was the owner of the 
buildings erected on the land. The Government had no right to 
take possession until the award was made by the Collector ; sec- 
tion 16 of the Act. In section 34 provision is made for payment 
of interest. 

. Lowndes, К. С. for the Respondent: An issue was raised wheth- 
er the appellant was entitled to extra compensation by reason of 
Government having taken possession prior to the Notification, and 
the Courts awarded him compensation from that date in the. shape 
of interest, ' E 

Under section 23 of the Act the Court awards compensation, not 
market valuo, though market value is one of the factors to be taken 
into consideration, The whole scheme of the Act is that compen- 
sation is awarded, (vide the Preamble and the various sections of 
the Act which refer to compensation and compensation alone, 
and not to market value.) ө 

In addition to the cages cited at the Bar and referred toin 
their Lordships’ judgment, the following decision was also mention- 
ed during the course of the argument ;—Fresckman v, Assistant 
Collector, Haveli (з). 

Their Lordships’ judgment was delivered by 

Lord Carson :—This is an appeal against a decree made on 
the a4th Feb»wuary, 1926, by the High Court of Judicature at 
Bombay, varying an award dated the 28th July, 1924, by the 
Assistant Judge at Thana on а reference made under Section 18 of 
The Land Acquisition Act, 1894. The land in question is part of 
the village of Kanjur, and the area in dispute in this appeal is 
stated to be about 2634 acras. Some of the lands were in the 
possession of swéidars who had rights of permanent occupancy in 
their rice fields, The first question which was argued before this 
Board on the present appeal was the claim of the appellants that 
certain buildings which had been erected by the Government on 
the land at the date of the Government's declaration of the 4th 
November, т9зо, under the Sixth section of the Land Acquisition : 
Act had become and were the appellant's property, and Ша һе 

(1) (1909) 1 K. B, 16. (a) (1922) 24 Bom. L. К. 78а. 


Ф < 
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Ф 
е should be allowed the value of the: land i in the state in which it: 


then was ; that is to say, with the buildings on it, The’ "у that 
question has arisen is as follows :— 7. 

It appeára that in 1919 the Government resolved to acquire the 
' land in question and other land under the said Act, and by arrange- 
ment with certain of the sw//sars they took possession of such land, 
including & portion which was in the occupation and the property 
of the appellant Upon such lend, includiag~a portion іп ће 
possession of the appellant, they proceeded to erect certain build- 
ings without the necessary notification, which was not sérved until 
the 4th November, 1920, when the Government notified, under 


the Land Acquisition Act, Section 6,a declaration that- 52 acres’ 
more particularly described therein, situated in Ње. said. village. 


and including the land in question in this appeal, were needed 
for a public purpose, and the Collector took order for the acquisi- 
tion thereof. It isto Ье observed that the Government were in 
а position by law.at any moment to regularise. their position by 
much a_notification—a fact which -becomes material when it has to 
be congidered what the nature of their trespass was under the law 
as applicable on the question of the right of the appellants to have 


the buildings which were erected onthe lands. before -the 4th: 


November included inthe valuation. The Assistant Judge held 
thatthe appellant was not entitled to have the said buildings 
erected by the Government included in the valuation; but that he 


was entitled to compensation for the occupation of the land by. the. 


officials before the notification of the 4th November, тозо, and he 
awarded such compensation in the form of interest on the value of 
the land computed from the. date when the Government, took 
. poesession. On appeal to the High Court of Appeal at Bombay 
that Court confirmed on this point the judgment of the Assistant 
Judge and refused to allow the value ofthe building to Бе consi- 
dered in assessing the amount of compensation to be paid to the 
appellant, In the course of his judgment the learned Chief Justice 
said: “It is.curious to have: to remark that Government : entered. 
upon this area before the land was actually notified for acquisition, 
They seem to have done во in the belief that they. could "get the 
consent of the occupants to such possession, They not only took 


4t 


possession, but erected buildings on the land.” The learned Chief. f 


Justice, however, held that the question was decided by.the 
principles laid down in the case of Premji Jivan Бдай v. Cassum 
Juma Akmed (т), and he quoted fromthe judgment of. Sargeht, 

(1) (1898) E. L, №. so Bom. 298,- |. = 
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C. J., in that case as follows :—"It is well-established law in. oo 
England that ifa stranger builds on the land of another, although 
, believing it to be his , the owner- is entitled to recover the land 
with the building onit unless there are special circumstances 
` amounting toa standing by so as to induce the belief that the 
owner intended: to forego his right orto an acquiescence in his 
building on the land. This is also the law in India, with the 
exception that the party building on the land of another is allowed 
to remove the building.” Now up to а certain point there was по 
difference between Counsel for the parties as to. the law applicable 
to the case. It was agreed.on both sides thatthe English law as 
comprised in the maxim, "gwiigwid plantatur solo solo cedit," has 
no application, In 1866, in consequence of a difference of opinion 
between certain divisions of the Courts, the law was carefully 
reviewed in а -caso referred to а Full Bench, Thahoor Chunder 
Peramasich т. Raméhone BaAuttacharjee (1). In the order of 
reference it is. stated that the question involved was “whether a 
person who, being in possession of land as proprietor, erecta gwkka 
buildings {of brick, etc.) thereon, has a right, on being subsequently 
ejected from the land as having no.title, to pull down those. build- 
ings and remove the materials, In the present case, we decided 
that he has no such right, Since we -so decided, it appears that. 
another Division Bench have, in the case of Gobind Poramanich v. 
Goerco Churn Dutt (з), decided to the contrary effect," The 
judgment was given by Sir. Barnes ексе С, 1, who stated as 
follows :— = _ 

` “We haê not been ablo to find in the laws or customs of this 
country any traces of the existence of an absolute. rule of law that 
whatever is affiaed or built on the soil become’ a part of it, and is 
subjected to the same rights of property as the soil itself.” 
- And later qn һе adds :— 

“We think it clear that, according to the usages and customs of 
this country, buildings and other such improvements made on land 
do not, by the mere accident of their attachment to the soil, 
become the property of the owner of the soil; and we think it 
should be laid down asa general rule that, if Һе who makes the 
improvement is nota mere trespasser, but is in possession under 
any dona fde title or claim of title, he is entitled either to remove 
the materials, restoring the land to the state in which it was before 
the improvement was made, orto obtain compensation for the 
value of the building if it is allowed to remain for the benefit of the 

(1) (1866) 6 W. R. 328, B. L. R, Sup. 505, (a) (1865) 3 №. K. л. 
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owner of the soil,—the option of taking to the building, or allowing 
the removal of the material, remaining with the owner of the land 
in those cases in which the building is not taken down by the 
builder during the continuance of any estate he may possess." 

The question is, what is meant bya “mere trespaseer” as 
contradistinguished from possession under “апу bene fde title or 
claim of title.” In the case quoted the defendant had erected 
buildings on land sold to his predecessors in ttle by a widow 
during the lifetime of the widow, but which sale was held void 
as being improperly made by the widow, and it is to be noted 
that the case reported io Sutherland 3 Weekly Reporter, and 
referred to in the reference, was in no way overruled, It is thore- 
fore worth while to consider the view taken by the learned Judges 
in that case, who stated the law as follows: ‘But, in the present 
case, we bave a trespasser who has tortiously entered upon the 
land of another and built a house thereon. Without going so 


{ат as to say under no circumstances could acquiescence by the . 


party injured in the act of the injury: done, be inferred, we are 
clearly of opinion that no such acquiescence was either pleaded or 
proved in the present case, We, therefore, think the plaintiff is 
elearly entitled as against:the defendant, a trespasser, to possession 
of his land, leaving the бепоя at liberty to remove the bricks 
of his house," 

Again, in Narayan bin Raghofi v. Bhslagir Guru Mangir (т) 
and other cases, where H., knowing that. B, claimed certain land as 
his own, nevertheless purchased the land from a third person and 
erected a bungalow thereon, which B. did not interfere to prevent, 
Couch, С. ]., in giving judgment, said, “H. took the risk, and as’ 
he was informed of B's claim it was not necessary for the lattar to 
give a notice. We cannot, however, apply to caves arising in India 
the doctrine of the English law as to buildings, Viz. that they 
should belong to the owner of the land. Tho only doctrine which 
we can #рріу is the doctrine established in India that the party so 
building: on another's land should be slowed. to remove the 
materials.” — 

In the recent cage before this Board Narayan Das КАейуу Y. 

Jatindra Nath Rey Chowdhury (а), the statement first quoted, from 
the judgment of Sir Barnes Peacock was cited-with approval, and 
it was added that auch statement "seems to have been accepted for 
many years as а correct pronouncement. C 

It was, contended, however, on behalf of the - appellant that i in 


(1) (1859) 6 Bom. Н. C. R, 80, (a) (1987) 1. R. 541. А. a18; 46 C. Le J. 1. 
е 
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P. C. the various cases relied upon there was at least some genuine © 
то: claim or belief. in the party erecting the buildings that he had a 


ушады маглар title to do so, even though һе was eventually held to. be a tres- 

paser ; and it was urged that no such claim or belief existed in 

The, Deron the present case, in which it was said the Government, without 
es any pretence of right, tortiously invaded the appellant’s property , 

Lørd Corn ıd proceeded to deal with it as their own, The leatned Counsel 

for the respondents, whilst contending that such was not the true 

state-of facts, and that the respondents could not be considered 

mere trespassers, was prepared to argue that, even ifit were so, 

once it was admitted that the English maxim did not apply, the 

logical consequence followed that in any case of trespass by 

building on the lands of another, such trespasger hada right to , 

remove the structure or be paid the value thereof by the owner, 

and he relied upon the fact that no case drawing a distinction in 

the nature,or degree of the trespass could be found. Their Lord- 

ships, however, do not think it necessary to give a decision upon 

this far-reaching contention. -They agree with what was- appar-- 

» ently the view of both Courts in India that under the circum- 

stances of this case, as already set ‘forth, by the law of India, 

which they appear to have correctly interpreted, the Govern. 

ment officials were in possession “not as mere trespassers” but, 

under such a colour of title that the buildings erected by them 

on the land ought not to be included in the valuation as 

having become the property of the landowner. They- considered, 

and their Lordships agree, that the justice of the case was met 

by holding that the appellant was entitled to compensation for. 

, the occupation of the lands by the officials before the notification 

of the 4th November, 1920, which, as before stated, was awarded 

- . in the form of interest on the value of the land. computed from 

: the syth November, 1919, the date when the Government took 
possession. This method of «кеин has not been questioned . 

by. the respondents, 2 


The case of The Sonar ef State for Foreign Afairs ~, 
Charlesworth, Pilling & Company (1) was referred to in the course 
of the argument to support a claim that at all events the appellants 
had at the crucial date а right to call upon the respondents to 
remove the buildings, and -that they were entitled to be paid for 
thelrland- with such aright attaching to it. Whether that case 
applies or whether such a right would be of any value, their Lord- 
ОЕ ee eee ce oe ree машы that no 


(1) (1900-01) L. К. a8 I, A. 121. : 
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e. 
we Such claim’ was put forward before. either ofthe Courts in India, 
Their Lordships must hold, therefore, that the Courts below were 
right in disallowing the claim of the eppellants in respect of build- 
ings, and on this point the appeal fails, 

The appellant bas also appealed against so much of tho judg- 
ment of the High Court as reduced the value placed upon the land 
by the District Judge. The main contentions were (1) that as the 
land had admittedly potentialities as building land the High Court 
had not the evidence before it to reduce the estimate made by the 
District Judge, and in fact ignored the evidence upon this‘ point, 
and (2) that the District Judge, when he dealt with the transaction 
relating toa plot of the land, Survey No. 170, containing -16,000 
square yards, and sold in the month of April, 1920, at 8 annas per 
square yard, was right in accepting this transaction as a reasonable 
guide to the value of all the land in question, on the ground that 
this plot was not so favourably situate as the bulk of the land. The 
High Court has very fully dealt with these considerations and given 
their reasons for not being able to accept the conclusions at which 


the District Judge had arrived. : r 


Their Lordships are unable to find any principle involved: 


which could lead them to вау ағ the High Court were wrong in 


arriving at the decision to.which they have come, and as the 
questions involved are ones of valyation and not of principle, their 
Lordships, in accordance with the usual practice of this Board, 
must decline to speculate as to ihe proper amount to be кышы 
under such cirsumstances, 

The appeal upon this point accordingly fails, 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs, . 

Ranken, Ford & Chester: Solicitors for the ‘Appellant, 

India Office : Solicitors for the Respondents, 
к. JR i | | Чын ‚ Appeal dismissed, 
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Present: Lord Blanesburgh, Lord Tomlin and 
Sir Lancelot Sanderson, t 


MUSAMMAT JAGGO BAI 


9. 
UTSAVA LAL. 


[Os APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD], 


Limitation —Liwitaiion Act (IX ef 1908), Sch I. Art. rsO, таг — ий йу 
voversioner for declaration Subsequent suit for possestion afisr the death ef 
widew-— Causes of action, distiuct—KReliefs, difereni—Ctieil Procedure Coda 
(Act V ef 1908), О. з R. a— Swit for Malikana—Grami of certificate under 
The Pensions Act (XXIII of 187 1)—Rlght of action as regards Malikana— 
Time, running of—Decres stained agaiast. widow, effect en rewersioner — 
No decros against wideu— Adverse possession against widew. 

At the time when A died on the goth October, 1875, there were living his 
damghter, the plaintiff, his mother, his widow (plaintiff's mother, hereinafter 
called mother) and his brothers widow (plaintiffs aunt, hereinafter called aunt), 
The osteto of A. Included several villages, an 8 annas share in tho village of P— 
the other $ annas share was owned by D— and a house at W. 


After A's death the aunt got possession to the exclusion of the mother (of the 
plaintiff), of some of the villages ог of a baH share therein and also of the howse 
at W, › 


By а document dated the roth September 1880, D, the mother and the aunt 
affected to reloase tho village of P to the Government in return for а perpetual 
Malibana of Rs. S000, one half of which represented the share of A's estate in 
the village and the othor half of which represented the share of D. 


. Ву a mio deed dated the 6th October, 1880, D made over Rs. goo, represent- 
ing one-half of her share in the Malikene to the mother and aunt in satisfaction 
of his indebtedaess to A's estate. Thereafter the mother and the aunt received 
payment of the Марста of Rs. 1500 in equal moieties. - 


In 1886 the mother instituted a suit against the aunt, seeking to establish her 
tithe as an heir to A to the villages, or sharo of villages, in the wunt’s posscasion, 
and to dispossess the aunt therefrom and to establish her title to the whole of the 
Malihena of Rs. 1500. No reference was made in the plaint to the house at W. 
She obtained judgment in her favour in July 1894 іа respect of the villages, but 
the Court held that in the absence of a certificate under the Pensions Act, 1Byr. 
It was not competent to deal with the Me/ibena. The effect of it was that the 
mother recovered possession of all the villages, but the aunt continued to receive 
one-half of the Мене of Rs, 1500 and remained in possession of the house 
at W, 


In 1890, the plaintiff instituted а suit against the mother and the aunt, seeking 
to establish her title as reversionacy helr of A, subject to the mother's Interest as 
widow to the immoveable property of A mentioned in the plaint, including the 
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** villages gf which, or of a share of which, the aunt bed possession. The plaintiff 


also sought to have а document dated the oth October, 1877, purporting to be an 
arbitration award on which the aunt relied, declared invalid, The plaint referred 
to the village of P, but contained no reference to the home at W. In January, 
1894, she obtained a decree in which It was stated that she was entitled to 
sacosed to the property in dispute on the mother’s death, and that on the 
mother's death the arbitration award of the oth October, 1877, and other 
proceedings by which the auat had become possessed of the property in dispute 
would be void as against the plaintiff, — 

In February, 1914, the mother died, and therefore, the plaintiff suocesded to 
the property, poesssaion’ af which had been recovered from the aunt, 

The aunt died on the 20th June, 1920, having by her wili, dated the 3rd July, 
1919, affected to dispose in favour of hor nephew, the defendant, of the share of 
«the wal{kexa which she was receiving and of the houte at W. 


On the 15th December, 1930, the plafotiff having first obtained the nocessary 
certificato under the Pensions Act, 1871, instituted the present sult and asked ін. 
fer alia for the following rellef m'a) That it might be declared that the alleged 
will of the aunt was invalid and unenforceable against tho rights of the plaintiff, 
and that by means of It the defendant had not aoquired any rights to get Rs. 750, 
the Маана amount oc any right in other property Їз respect of which the will 
had been made and (b) that the plaintiff might be put in possession of the maf 
property and the house at W by dispossession of the defendant 1 


eld, that the plaintif was not precluded by resson of rule з of order 2 of the 
Code of Civil Procedure from bringing & sult for possession of the house at W, 
though no claim was made in her previous sult against mother and aunt seoking 
to catablish her title as heir, as tha catise of action in the present sult was distinct 
from that in the previous acit and that as the present -clalm of oe e 
not have booa made in the provious sult. 


That having rogard to tito efatement in the plaint and to the form of the relief 
sought therein, the suit, so far as tho Наана was concerned being not a sult for 
possession, was not governed by Article 141 bat by Article 120, Schedule I of the 
Limitation Act and that as loss than 6 years had run botween the grant of the 
certificate under the Panslons Act, 1871, and the Institution of фера, 
the claim was not barred. Ü 


That there was no right of action at all in respect of Маама unlos «ud until 
a certificato ander the Pensions Act, 1871, was obtaíned. 


Where a decree founded upon the law of limitation is obtained against the 
widow in her lifetime the reversionary betr is barred aod does not get the benefit 
of Article 141 Schedule I of the Limitation Act: Shivaguaga case (1) and 
Veithialinga Mudalior v.. Srirangath Anni (я). But where thera has been mo 
deoree or other act in the law in the widow's lifetime, though at the death cf the 
widow, a stranger has been In adverse possesion for 12 years or more, the heir ‘Ts 
entitled, after the -widow's death, to rely, upon Article t41, Schedule 1, of the 

(1) (1863) 9 Moo. 1. А. 539. 

(а) (1935) L R. 53 1. A. 382 1 48 С. L. J. 563." 
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Limitation Act, for the purpose of the detormination of the question whether the. е 


title is barred by lapso of time t Runcherdes v Parvatióhai (1). 

° The point as to the Maltkaxa not being immoveable property belng not taken 
in either of the Courts below, and oach of the Courts below having treated the 
Ме! амл аз immovoable and the defendant objector not belag willing that thera 
should be апу remand of the case for further evidence, their Lordships of the 
Privy Council held that the point was not open. 

Appeal No. 115 of 1927 by the Plaintiff, from a judgment and 
decree of the High Court, Allahabad (Sir Grimwood Alears C. J. 
and Lindsuy /.), dated the 26th November, 1925, reversing а judg- 
ment and decree of the Court of the Subordinate Judge of Banda, 
dated the 19th May, 1922. 

The material facts of the case are set forth in their Lordships’ 
judgment. i 

The suit giving rise to the present appeal was brought by the 
appellant for a declaration that she was entitled to a certain Afa/f- 
Аана and to eject the respondent (defendant) from а house, The 
main question for determination on the appeal to the Privy Council 
‘was, whether at the time of the suit. the appellant had a subsisting 
litle to the sud two items р 

Of the issues framed by the Subordinate Jadge only the follow- 
ing are now material ;— 

(7) Was Mussamat Man Koer in adverse and proprietary posses- 
sion of the Aa/i&ana allowance and the house at Warnagar i in ques- 


.üon for over 1a years? | 


. (8) b the suit barred by limitation ? 

The learned Subordinate Judge delivered judgment on the rgth 
May 1922, holding that though Man Koer had been in possession 
of the house «t Warnagar and the 2/алдаяа allowance for more 


‘than 12 years, such possession was not adverse to the appellant 


(plainuf) who wasa reversionary heir of Uttam Ram ; that ume 
begen to run against the appellant only from 1914 when bs mother 
died and as the suit was brought witnin xa years from rgry it was 
not barred by limitation, Ths learned Subordinate Judge com 


cluded’ bis judgment, on this put of the case, in the’ following 


terms :—"]It has been repeatedly decided that possession taken by 


‚а trespasser during the lifetime of a Hindu widow or Hindu femalé 
with a life-interest 1з not adverse as against the reversioners иші 


ier the death of the widow, vido Gunga v; Kanhai Lal (з), | 
The respondent (defentant) then appealed to the High Court 


(1) (189) L. R. 26 I. A. 71, L Le К. 23 Bom. 725. 
(3) (1918) 27 All. Lo J. 44. 


эз; 
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at Allahabad and that Court delivered judgment: onthe 26th 
November 1925, in favour of the defendant-respondent: and passed 
a decree dismissing the plaiatiff's suit, The learned Judges held 
that Deo Koer, in her suit against Man Koer, fully represented her 
husband's estate and was not merely acting on her own behalf or in 
ber personal interest ; that Man Koer had been appropriating the 
Afalikana from 1880 under an assertion of her own title against 
Uttam Ram's estate which Deo Koer represented ; that adverse 
possession of the Maditana right by Man Koer began to run from 
1880 if not earlier and as more than з years had expired since 
that time, the tide of Deo Koer or her successor in interest had 
been extinguished by lapse of time and Май Koer-had acquired a 
good title thereto. With regard tothe house at Warnagar they 
held that though it had been admittedly in the possession of Man 
Koer it had never been claimed in any of the previous -suits and 
therefore the title of the heirs of Uttam Ram to that also had been 
lost by prescription. 


In the course oftheir judgment, the learned Judges of the 
High Court enunciated the law on the ке: in the following 
words :— 


“It is now well established that in cases where the widow 
represents the estate, adverse possession which begins to run against 
the widow will continue running and may defeat the claims of the 
reversioner whose title ripens after the widow's death." . 


DsGruyther K. C. and Abdul Majid for the Appellant. 
Upjohn, К. C. and Parikh for the Respondent. 
Arguments with regard to Art. 141, Limitation Act 
and effect of adverse possession against widow, 
DeGruytker, К, С. forthe Plaintiff-Appellant urged that’ the 
possession of Man Koer even if adverse to Deo Koer who held the 
estate аз Uttam Ram’s widow was not adverse to the plaintiff 
appellant who was a reversioner and cited Srinaik Kur v. 
Prosunno (1) ; Кат Kali v. Kedar Nath (a) ; Cursandas Govindji v. 
Vu^drapandas Purshotam (3) and Venkataramayya т. Venkata- 
Jaksàmamma (4), in support of the general proposition that posses- 
sion adverse 10 the widow was not adverse to the reversionary heir, 
The Board in Rwachordas’s case (1), in substance affirmed the 
principle laid down in the above four cases. The decision in 


(1) (1883) I. L. К. 9 Cale. 934 (Е. B.). (2) (1892) 1. LR. 14 АП. 156 (F, B.) 
(3) 188) L L. Rt Bóm.483. ^ (4) (8971 I. L. В. 20 Mad. 493. 
(3) 08,9) L, Hd Mr L. R2 Bom. 735, ^ ' 
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Vaithialinga Mudaliar’s case (т), доев not decide anything to the 
contrary. Refersto Bankey Lalv, Raghunath Sakai (s), where 
all the relevant decisions on the subject are discussed, 


Lachhan Kunwar v. Manorath Ram (3), is distinguishable. The 
Hindu widow there had merely a right to maintenance 


Аз to the nature of a Hiadu reversioner’s right in the property 
which the female owner holds for her life, see Amrit v. Gaya 
Singh (4). 

Limitation does not, under the present law, run against the 
reversioner antil the death of the widow. The observations to the 
contrary were made in cases decided under the Limitation Act of 
1859. The Act of r871 altered the law: Mayne’s Hindu Law, 
paras 642 and 643. 

Upjohn, К. С. for the Defendant йарый The doctrine 
enunciated in Stivagunags саве (5), is this, that a Hindu female 
heir, as being the person in whom the whole estate is vested for 
the time being, is a complete owner, and in her actings and omis- 
sions she is considered as representing the estate, and the result is 
that the person who 19 called а reversioner or next taker, when 
ascertained, is often bound bythe actsof the female heiress, 
although he does not claim from her: Sea Nodin Cunder v. Issur 
Ckunder (6), the judgment of Sir Barnes Peacock and his learned 
Colleagues. Suppose there is no decree, but mere long adverse 
possession against the femala heir, it was decided by Sir Barnes 
Peacock in the abova case, Nodin v. Jssur, (6) ) that it ought to have 
the same effect against the next heir as a decree against her. 

(Lord Bianuburgk г It is rather hard оп the reversioner to be 
barred, if the female lived for a great many years). 

The female heiress represents the estate, and the reversioner 
has to take his chance whether the ‘heiress is alert or not in assert- 


‘ing her rights: Faithialinga’s case (т), deals with this very 


point. 

(Lord Tomlin: When you have а suit brought against a widow 
which results in an adverse verdict against her, that would bind the 
reversioner, but if there is no decree, then, however long the 


(з) (1925) L. К. 52 L A. 358 ; 43 C. L. Je 563. (а) (1928) 36 All. L. J. 1049. 
(3) (1894) L. R. aad. A, 25; І. L, R. зя Calc. 445. 

(4) (1917) L, R 451. А. 3531 L. R, 45 Calc. 590 ay C. L. J. 296. 

(5) (1863) 9 Моо, L А. 539. . “a 
(6) (1868) 9 W. R. sos (Е. B.) ; B, L. R, Sup, 1008, 
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adverse possession may be against her, it would be open to the 
reversioner to sue within тз years of her death ; see Art. 141). 

I rely on VaithiaHinga's case (1). The Board there devoted 
several pages to the discussion of this question, 

(Sir Lancelot Sanderson : The observations there were offer 
dicta). 

(Sir Lancelet Sanderson : Does Art, 141 imply that itis not 
to apply if the female is already barred by adverse possession ?). 

(Sr Lancelot Sanderson: Mr, Mayne, in his Hindu Law, 
paragraph 643, saya that the statute can sever begin to run against 
а reveraioner in consequence of any possession or dispossession of 
a female, 90 long as she holds as heir of the last male). 

Refers to U. N. Mitra’s Law of Limitation, Vol. 1, page 46, and 
Bengal Regulation II of 1805, and the first general Limitation Act, 
XIV of 1859, section 1, sub-section (12). 

(Lord Blanesburgh : That sub-section із іп effect Art..144 of 
the present Act). ` 

Refers to Art, 141 of the Limitation Act, 1877, and Mitra’s Law 
of Limitation, VoL II, page 1143. 

(Sir Lancelot Sanderson : ‘That Article is exactly the same as 
in the present Act). 

Reads from the judgments іп Nedis Chunder's case (3). 

(Lord Blaneséurgh : It was a decision ‘under the Limitation 
Act of 1859). 

` There has been no change made in the law by the later Limita- 
tion Acts ; see the word ‘‘entitled” in Art. 141. 

(Lord Blamssburgh : Mr. Mayne says in para 643 that that is 
not the proper construction under the later Acts of 1871 
and 1877). 

Rotors to Hurrinath Chatterji v. Motheor Mokun (3), and xo the 
observations of Lord Watson during the course of the argument in 
that case. Sir R. Couch, in delivering judgment, said: “The 
words ‘entitled to the possession of immovsable property’ (in 
Art. 141) refer to the then existing law......The intention of the 
law of limitation is, not to give a right where there is not one, but 
to interpose a ber after а certain period toa suit to enforce an 
existing right.” 

These observations, if I may say so, hit the bird in the very 
eye. | 
(а) (1925) L. В. 521. А. зза у да С. L, J. 565.7 
(з) (1868) 9 W. R. 505 (F. В.). m Ў 
() (1893) Le R 20 1. A. 1839 L L R. а: Cle & x eee. Wat xe 
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e 
- (Lord Blanesburgh: All that their Lordships laid down there a 


was that if there is a decree against the widow, the reversloners: 
cannot come in within ra years of her death, but when there is no 
suit, aod mere adverse posses sion, then, according. to Mayne's 
Hindu Law, the reversioner has та years from her death under the 
new Limitation Act). 

It would be very anomalous that tbe reversioner should be 
barred if there is a decree against the widow, and not barred if 
there is no decree. 

(Lord Tomlin : Nokin Chunder’s саве (т), кав the then existirg - 
law, and the question is, whether under the Act of 1871, a new 
right of action is given to the reversioner), 

The word “entitled” in Art. r4: refers to the existing law: See 
Hurrinath Chatierjee’s case (а). When- the widow herself is barred 
by adverse possession, the reversioner is also barred, as he would 
not be “entitled” to the possession; 

(Lord Blamesburgh : You must admit that the Act of 1871 did 
make some alleration in the law. If there had been adverse 
possession for ro years against the- widow,. it is quite clear that ‘the 
reversioner would have ra years froin‘ her death, although under 
the Act of 1859 be would have to comein within я years of her 
death). ` - 

(Lord Blanesburgh: The Act of 1871 would prevent the 
property from being transferred to the squatter until the lapse of 
12 years from the death of the widow). 

(Lord Blanesburgk: Under the Limitation Act of 1859 the 
reversioner had to take the estate as he found it. Do you suggest 
that the Act of 187r did not alter the law ?). 

Yes, In nosother article of the Limitation Act do we find the 
description ofa plaintiff às a “person entitled” to possession of 
property, except in Art. 141. My submission is that the later Acts 
of 1871, 1877 and 1908 have made no change inthe law, and the 
Legislature in Article r4r has advisedly used language not to alter 
the old law. 

Arguments with regard to malikana and limitation, : 

DsGruytker, К, C. for the Plaintiff-Appellant : The claim in 
respect of the #iu/tkana is not statute-barred. Refers to section 28, 
Limitation Act, and Articles 48, 49. З 

(Lord Tomiin: 1 think that section 23 covers the case of 
moveable property also), | 

(1) (1868) 9 W. К. 505 (Е. B.) ; В. L. Svp. 1008.- 

(з) (1893) Le Ж. яо 1. А. 183 1. L. К. ar Calc. 8. 
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‘xcept under section 2 there can be по eitinguishmont of 
title, * 

- There is no specific Article i in the Limitation Act barring my 
right to the жадата. Tho only Article applicable to a eee 
suit is Article rao, which is a general provision. 

(Sir Lamalot Sanderson, referring to the’ third column of 
Art, 120, “when the right to sue accrues,” observed’: If that 
Article applies, your suit for declaration is obviously time-barred). 

I am not suing for a declaration, 

(Lord Tomlin : Six years having elapsed between-the death of 
the. widow and the institution of your suit, if Art. rso applies, you 
are out of time). 

(Lord Tomkins : Even granting your contention that time did 
not run until the death of the widow, the suit for ше P Сосна uon 
would atill be barred by Art. rao). 

It is not my case that Art, rao applies. - 

(Lord Blasesburgh : Why not ?). А 

(Lord Tomlin: Arts. 48, 49, relating to specific “moveable 
property, cannot apply to жаййаяа). 

(Sir Lancelot Sanderson: Malikana means a right to fecéive 
money from Government, Surely it does not come within 
Arts. 48, 49). 77 7 vr 

(Lord Biasesburgh г If there is no other provision in the Act, 
we must fall back upon Art. ro). 

Malikana being immoveable. property, Art. 120 has no 
application. D | 

т (Upfoka, К, С.:` Art. 130 does not exclude from its коркон 
cases of immoveable property). ` 

Refers to Mullick Abdeol v. Mulika (1), at pige 2125, "m 
four, beginning, “А malikana right is the right to receive from the 
соте шап а sum of money," ` е S 

` (Lord Blanesburgh: The only Е now tinder discussion із 
that of limitation. Is жадата immoveable ptoperty ?). a. 

° (Sir Lancelot Sanderson: Ме ато bound to give effect to the 
statute of limitation, even if it is not raised ; see section 3). ` 

' (Lord Tomlin: Itis the duty of the Court swo о mot to see if 
the statute applies). . m | | 3. 

(Sir Lancelot Sanderson : Ifitisclear to thia Tribunal that а 
particular ‘Article of the Limitation Act applies, we are bound to 
give effect to the statute, even though both the parties in: the 
zIndigà Courts have assumed that a wrong Article applies). . - 

(1) (1884) 1. L. S 10 Calc. 1112.. и 
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Yes, tf the facts on the record are clear, the Court may take 
notice of the statute of limitation and give effect to the appropriate 
Article. The main question here is, whether walikana is moveable 
or immoveable property). 

(Lord Blanesburgh : The term of 13 years is applicable only in 
the case of immoveable property). 

. Refers to U. N. Mitra's Law of Limitation, Vol, r, page 279, as 
to "immoveable property." and the definition of the expression in 
the General Clauses Act, 

‘Upjokn, К, C. for the Respondent-Defendant: Art, 141 does 
not apply to the claim for walikana, Under section 3 of the Limi- 
tation Act it isthe duty of the Court to find out the particular 
cause of action, and if it comes within the Act, itis obligatory 
upon the Court to dismiss the suit. 

Аз to the nature of the sa/ikana right, it has nothing to do 
with land. Its connection with the land is purely historical, It is 
not а grant of land revenue, It is а grant of money ; of an annual 
sum in perpetuity, Pensions Act, 1871, cited, 

(Lord Tomin refers to the definition clause in section 3 of the 
Pensions Act). 

(Lord Blasesburgh : Shortly ae what is meant by the defi- 
nition in sections is that a grant of money or land revenue 


includes a pension). 


(Lord Blanesburgh: If malilana is not immoveable property, 
then the plaintiff is out of tima), 

To determine whether a claim is time-barred, we must consider 
(1) what is the nature of the property, and (a). what is the nature 
ofthe suit, Appellant's learned counsel, Mr. DeGruyther, relied 
upon Art, 141,• То see what is meant by the words *‘Like suit" in 
Art. 141, wo must look at the preceding Article r40, to see how 
much of itis imported into Art, r4r. “Like suit" in Art. rq! 
means a suit for possession of immoveable property by a Hindu 
or Muhammadan entitled, etc, 

(Lord Blanesburgh: Art, 141 says “entitled to," in substitution 
for a remainderman or reversioner). 

The person entitled is not areversioner, but an heir to be 
ascertained on the death of the Hindu female, 

Refers to the plaint, paragraph r3. It is rot a claim to recover 
possession, but a claim for a declaration of right as. regards the 
та/ дама. It does not come under Art, t41. 

(Sir Lancelot Sanderson: Art, 141 is confined to > кайа for 
possession of immoveable property). 


e? 
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(Lord Temlin : In England it has been held that an action for 
a declaration of title is an action to recover land). 

Cites Janaki Ammal v, NVarayamesami (1), at page 637 Lord 
Shaw’s judgment, and paragraph, beginning, ''The rule of the 
Hindu Law with regard to the nature of the widow's estate,” 

(Sir Lancelot Sanderson: There have been decisions in India 
to the effect that to see the real nature 8 the claim, we must look 
at the plaint). f 

(Sir Lancelot Sanderson + пее scii Ouid doos 
not come under Art. 141r, why should: Art, 144 not apply. It refera 
to “an interest in immoveable property ?).”- 

I submit that onthe true construction of the document in 
question, waHAaea here is not immoveable but moveable property 
and, in any Case, it is SAID and no other Article тшеп is 
applicable. - 

Argument with regard to О. a, К. a. C. P. С. ' 

DeGruyther, К, С. for the Plaintiff-appellan: : Тһе claim for 
жалана was not barred by Order 2, Rule з, Civil Procedure Code. 
The malikasa was not “omitted” in the previous suit.. 

Section 11, Civil Procedure Code, cited, and Т, В. dud 
Rao v. A. №. S. Ramachandra Rao n5 гарат Каја ч т. Suriya 
Rau (3) referred to, 

(Lord Tomlin : In other words, you could not hare inctuded 
the walihama in the previous suit for want of the appropriate 
certificate under the Pensions Act). 

Their Lordships’ jadgment was delivered by 

Lord Tomlin: This is an appeal from a decree dated the 26th 
November, 1925, ofthe High Court of Judicature at Allahabad rever- 
sing in part а decree dated the rgth May, 1922, of the Subordinate 
Judge of Banda, 7 

The plaintif is under Hindu law the. heni of her father, 
Uttam Ram, who died on the goth October, 1875, without 
having had a son. Нет right to possession of her father’s estate 
did not accrue until February, тдт4 on the death of her father’s 
widow, Deo Koer (hereinafter called the mother). The mother 
was entitled to the estate while living. i 

. At the death of Uttam Ram there were also living his mothér, 
Jarao Bai (hereinafter called the grandmother), and his decsased 
brother's widow, Man Koer (hereinafter called the” aunt). 

(1) (1916) 1. I4 R. 39 Mad. 634 (637) 5 Le R. 43 I. А. 2073 34 C, L. з. ` 


(з) (1922) 1,1. R. 45 Mad, 320 ; L- R, 49 1. А. 139 1 385 GL. J, и» 
(p G885) LL, R- 8 Mad. 520, L. В. та L A. 416, 
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- The estate of Uttam Ram included (isAer _аЙа) ieveràl . villages, ^*^ 


an &anna share in the. village of RENNER. and a house at 
Wafnagar і in Baroda. 

The other 8 anna share in ike: йө of Pachnehi was 
owned by Durga Prasad, who was a debtor to the estate of Uttam 
. "After. Uttam’ Ram’s death the aunt, with . the. assistance 
apparently of the grandmother, got possession, to the exclusion 
of the mother, of some of the villages or ofa half “share therein, 
and also of the house at; alin ba The - grandmother died in 
1877. 

By а document dated the roth September, 1880, Durga Prasad, 
the mot her and- the aunt-affected to release the village of Pachne- 
hito, the Government in return. for a perpetual wakikana of 
Rs. 1,000, one-half of which represented the share of Uttam Ram's 
estate in the villa ge and the other half of which represented the 
share pf Durga Prasad therein. 

By a sale deed. dated the 6th Odio 1880, Durga Prasad 
made over Rs. soo, representing one-half of his share in the 
málikana to the mother and the aunt in satisfaction of his indeb- 
tedneas.to Uttam Ram's estate,’ Thereafter, therefore, Rs. 1.509 
out of theeradihana of Rs. 2,000 formed part of Uttam Ram's 
astata; In fact, the mother and the aunt received на n the 
талдата of Rs..1,500 in equal moieties. 

In 1886 the mother began а suit. (No. 237 of 1886) in the 
Court of the Subordinate Judge at Banda against the aunt, seeking 
to establish her title as an heir of Uttam Ram to: the villages, or 
share of villages, in the audt’s possession, dnd to dispossess the. 
aunt therefrom, and to -establish her title to the whole of the 
тайата of Rs, 1,800, No reference was made іп the plaint 
to the house at Warnagar. = 
.. The Subordinate Judge gave judgment in favour of the mother 
in respect of the villages, but held that in the absence of a certi- 
ficate under. the Pensions Act, 1871, the Court was not competent 
to.deal with the wafkasa. The -decision of the Subordinate 
Judge as to the villages was reversed on appeal to the High Court 
of Judicature atjAllahabad, Thereupon the mother appealed to 
His:Majosty in Council. ~ os А 

Pending, the appeal of the. mother to ‘His Majesty: in Council 
the plaintiff began а suit (No. 481 of 1890) in the Court of the 
Subordinate. Judge of Banda against the mother and the aunt, 
seokingfio,establish "her title. as reversionary heir of Uttam Ram, 
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**subject to the mother’s interest as widow to the immoveable: P. C.. 


property of Uttam Ram mentioned in the plaint, including the == 


1 
villages of which, or of a share of which, the aunt had possession, dass 
The plaintiff also sought to'‘have a document dated the oth October, Piso 
1877, purporting to Бе an arbitration award on which. the aunt E ech 
relied, declared invalid. The plaint referred to the village of: — , 
Pachnehi, but contained no reference to the house at Mord Temlin. 


Warnagar, ' 
On the goth June, 1891, the Subordinate Fudge declared 


that the plaintiff. was entitled to succeed to the property in dispute 
on the mother’s death, and that on the mother’s death the 
arbítration award of the gth October, 1877, and other proceedings 
by which the aunt had become possessed of the property in dis- 
pute would bé void as against the plaintiff. : 

On the r6th January, 1894, an appeal by the aunt to the High 
Court of Judicature at Allahabad was dismissed with costs. 

In the meantime the mother’s appeal to His Majesty in Coun- 
cil in the suit No. 237 of 1886 canis before their Lordships’ ~ Board, 
and in July, 1894, the appeal was allowed, and the judgment of the 
Subordinate Judge was restored in respect of the villages in 
dispute, but the view of the Courts below that under the Pensions: 
Act, 1871, there was no jurisdiction “in the absence of a certificate 
to deal with the malikana was кише (ses Deo Auer v. ian 
Kuar (т). ` 

Аз the result of this litigation fhe ‘mother apparently recovered 
possession of all the villages, but the auht continued to receive 
one-half of the salfhana of Ra. 1.500, and шеп: in possession . 
ofthe house, 

The mother died in February, 1914, and, thereupon, the plain-! 
tiff succeeded to the property, possession of which had been 
recovered from the aunt. JEDE 6 

The aunt died on the zoth June, rgao, having by her will, - 
dated the 3rd July, тото, affected to dispose in favour of her 
nephew, the defendant, of the share of the жадана which she: 
was receiving and of the house at Warnagar. . 

"The plaintif then claimed to be entitled to' the whole of the 
malikana of Rt, 1,500 and to the house. In consequence of the: 
dispute the Government witheld payment of the жаана. ~~ ? 

On the z5th December, 1920, the plaintiff having first obtain ` 
ed the necessary certificate under the Pensions дс 1871, launch- 

- - T4 


~ 


(о (1894) L.R, 211. A, 148; 1 LA К. d All. 1, E Pe 
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ed against the defendant the present suit in the Court of tha. Sab- *' 

ordinate Judge of Banda, 

By her plaint the plaintiff alleged (para, 9) that she was in 
possession of the entire property which was in the possession of 
the mother, but that on the death of the aunt it was found that 
the aunt had executed a will dated the 3rd July, тото, in favour 
of the defendant in respect of the maZ/kama amount certain muaf 
property and the house at Warnagar, whereas the aunt had not 
title or power to make a will, that the aunt was in possession’ 
merely in lieu of maintenance allowance asa widow of the family 
and that for this very consideration she had not been deprived 
and dispossessed of the walikana amount and other property, 
and that the will was totally invalid and ineffectual against the 
plaintiff, and (рага, 13) that the mother ая a widow had only а 
life interest in the family property, and that the aunt had no right 
in the property except that of maintenance, that the mother had 
no power to transfer to the Government by means of the document 
of the roth September, 1880, the village of Pachnehl, which was of 
considerable value, and that, therefore, the plaintiff wanted to bring 
а suit for recovery of possession of the said property, but that аз 
the timo for the sult givan in the certificate would expire on the 
19th December, 1920, and as, according to law, it was necessary to 
give а formal notice to Government before the institution ofa suit 
for recovery of possession of the property the plaintiff had in the 
plaint included only a claim for declaration of right as regards the 

о walikina amount by invalidation of the will subject to her rights 
regarding recovery of possession-of the property. 

The plaintiff then asked (star alia) for the following relief :- 
(а) That it might be declared that the alleged will of the aunt 
was invalid and unenforceable as against the rights of the plaintiff, 
and that by means of it the defendant had not acquired any 
rights to get Rs, 750 the alikana amount ог any right in other 
property in respsct of which the will hed been made, and (6) 
that the plaintiff might be put in possession of the saf property 
and the house at Warnagar by dispossession of the defendant, 

On the roth May, 1922, the Subordinate Judge ordered that 
the plaintiff's claim for а declaration as prayed in respect of the 
malikana and the house at Warnagar, and her claim for recovery 
of possession of the house be decreed. In his judgment the 
learned Judge held that the suit was not barred by Rule s of 
Order II of the Code of Civil Procedure, and that the aunt had 
not been in adverse possession of the swa/ikawa and the house 


+ 
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e, for over twelve years as against the plaintiff. He also :hell that 


the plaifitif's.claim was not barred by the Limitation Act, and that 
the aunt had no right to dispose by her will of the жаата or 
the house, The Judge dismissed the suit as to the mwa lands, 
and there was no appeal by the plaintiff as to this part of his deci- 
sion. 

The defendant appealed to the High Court, of Judicature at 
Allahabad against the decree so far as it was adverse to him, 
Oa the 26th November, 1525, the High Court allowed the appeals, 
set aside the decres of the Subordinate Judge so faras it related 
to the salikanz and the house, and dismissed the suit, In the 
judgment of the High Court it was held that the aunt had been 
in adverse possession, that time began to run against the plaintiff 
in the life time of the mother when the aunt first took possession 
and that the plaintiff was, therefore, statute barred. It] was fur- 
ther held that as in the previous suit (No. 481 of 1890) by the 
plaintiff against the mother and the aunt there had been no” juris- 
diction in the absences of a csrtificate to deal with the  sa/ikasa, 
and as the house had not. been included in the suit there was по 
res judicata binding the plaintiff, : 

The plaintiff obtained leave to appeal to His iab in Cour 
cil, and appealed accordingly. 

Before their Lordships’ Board it was but faintly contended by 
the plaintiff that the posseesion of the aunt had not been adverse, 
and their Lordships are of opinion that it was adverse. 

On'the part of the plaintif it was urged that Article 141 of 
the Limitation Act applied, and that as under that article in a 
suit for possession by a Hindu entitled to possession of immove- 
able property onthe death of a Hindu female the etime allowed 
is twelve years from the death of the female, the plaintiff was 
entitled to succeed on the appeal, because at the institution 
of the suit twelve years had not run from February, 1914, the date 
of the death of the mother. 

Onthe part ofthe defendant it was contended (т) ‘that by 
reason of Rule a of Order II of the Civil Procedure Code the 
plaintiff was precluded from bringing the suit, having regard to 
the fact that she had іа the previous suit (No. 48r of 1890) 
against the mother and aunt already sought to establish her ti:le 
as heir ; (2) that the sa// ama was not immoveable property ; (3) 
that in regard to the жа дама the suit was not а suit for posses- 
sion, and that, therefore, Article 141 of the limitation Act, 1908, 
did not apply ; (4) that so far as the жыЛДаяа was concerned 
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Article 120 applied, and that under that Article six yoars only „e 
from the date when the right of action accrued is allowdd with 
the result that as more than six years had run between the date 
bf the mother’s death and the institution of the suit the plaintiff's 
claim in respect of the майана waa statute barred ; and (5) that 
upon the true construction and effect of Article 141 of .the 
Limitation Act, rgo8, a revarsionary heir із not entitled to 
the benefit of twelve years from the death of the female in a case 
‘where at the death of the female adverse possession had already 
run.for twelve years against her in her lifetime, and that as the 
aunt had been in adverse possession against the mother for more 
than twelve years before the mother’s death this Article could 
“not avail the plaintiff, and that the barring of the mother in her 
lifetime had, upon the. principle of the .S&ivagamge case a 
operated to bar the interest of the plaintiff. 

These contentions of the defendant accordingly require. to 
-bo dealt with seriatim : 

(т) By Rule a of Order II of the Civil Procedure Code it is 
provided (subcl, т) that every suit shall include the whole of the 
claim which the plaintiff is entitled to make in respect of the 
cause of action, but that a plaintiff may relinquish апу portion 
of his claim in order to bring the suit within the jurisdiction of 
the Court, and (subcl. a) that where a plaintiff omite to sue in 
respect of or intentionally reliaqnishea any portion of his claim 
he shall not afterwards sue in respect of the portion so omitted 
or relinquisbed. Ra 

By reason of'tbe absence of a certificate siden. the Pensions 
Act, 1871, the Court, in the previous suit (No. 48r of 1890) was 
not competent to deal with tha questio: of the walikana, and the 
plaintiff had no right of action im respect of it.’ In their’ Lord- 
ships’ opinion the plaintiffs claim to the айдана. was not, 
therefore, part of the claim which she was entitled to make in 
the previous suit, The house was not mentioned ig the previous 
suit. In that suit the plaintiff was seeking to establish her title 
to.her father's estate as heir in reversion on her mothers death. « 
She was not seeking, and could not then have sought, to recover 
possession fromthe aunt of any particular jtem of property 
forming, part of that estate, In the presentsuit she is seeking 
to recover possession of the house upon the footing that it forms 


-part of the estate and that the defendant isin wrongful possession 
of it; , The present cause of action кше. out of E conami 


^ (а) (1863) 9 Моо. І. А.. 539. 
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e, on tho: Рай of the defendant or his predecessor the aunt in 
_respect of the house, and is in their Lordships’ opinion, a cause 
of action distinct from that in the previous suit, The claim which 
the plaintiff is now mang ale not in fact have been made in 
the previous suit, 

The first contention of the defendant therefore faila, - 

(з) Their Lordships are satisfied that the point as to the wat- 
kana not being immoveable property was. not taken in either 
of.the Courts below, and that each: of the Courts below treated 
the walawa asimmoveable. In these circumstances, the defen- 
dant not being willing that there should be any remand of the case 
for further evidence, their Lordships are of opinion that the 
point is not open. 

(3) Having regard to the language of paras. 9 and r3 of 
the plaint in the suit and to the form of the relief sought there- 
in, their Lordships do not consider that the suit so far as the mak- 
даха із concerned is a suit for possession er niu the operation 
of Article 14r of the Limitation Act. 

(4) In their Lordships’ view Article 130 is the relevant article 
во far as tho mafhana is concerned. Under the Pensions Act, 
1871, however, there is, in their Lordships opinion, no right of 
action at all in respect of such a subject-matter as the me/Aama 
unless and untila certificate under the Act has been obtained. 
Their Lordships therefore hold that as less than six years had 
run between the grant of the certificate and . the institution of 
the present suit the plaintiffs claim in respect of the wakikana is 
not statute barred under Article тзо. . 

(5) Article 141 of the Limitation Асі, 1908, admittedly 
applies to the claim to recover possession of the house. The 
point raised by the defendant upon the construction and effect 
of this article is of importance, and is one upon which there has 
been some difference of opinioa in Indis. А i 

Under Act XIV of 1859, suits for the recovery of immove- 
able property had to be brought within twelve years from the 
time when the cause of action arose, The Limitation Act of 1871 
which repealed the Act of 1859, employed different: language. 
Article 142 in the second schedule of that Act prescribed for a 
suit for possession of immoveable property by a Hindu entitled 
to the possession of immoveable property on the death of a Hindu 
widow « period of limitation of twelve years beginning to run 


from the time when the widow died. This provision, enlarged ` 


so as to cover a suit by a Mohammedan, was reproduced in -tho 
Act of 1827, and again in Article r41 of the Act of 1908, 
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The judgment of their Lordships’ Board in the Shivagunga e 
caso (1) established the principle of the representation of the 
inheritance by a Hindu widow. That case was decided during 
the currency of the Act of 1859. 

In Hurrinath Chatterjee v. Mothoor Mokun (a) their РЕТТЕ 
Board held that the effect of the Acts of 1871 and ':877- was not 
to except from the rule laid down in the Shfpagwage decision (т) 
the case ‘where a decree had been obtained against a Hindu 


. widow in her lifetime founded upon the law of limitation. ‘Sir 


Richard Couch, in delivering the judgment of the Board, said: 
“Their Lordships see no ground for this contention.” (fe. 
that the case was excepted) ^ The words ‘ entitled to the posses- 
sion of immoveable property’ refer to the then existing law." 
- [tis therefore established by this decision that where a decree 
founded upon the law of limitation is obtained against the widow 
in her Hfetime:the reversionary heir is barred and does not get 
-the benefit of Article 141. 

The question raised by the present case is whether the same 
result follows where there has been no decree, though at the death 
of the widow a stranger has been in adverse мено {от twelve 
years or more. 

In their Lordships’ judgment where there has been no ГЕИ 
against the widow or other act in the law -in the widow's lifetime 
depriving the reversionary heir of the ‘right to possession on the 
widow's death, the heir is entitled, after the widows death, to 
rely upon Article 141 for the purpose of the determination of the 
question whether the title is barred by lapse of time. To hold 
‘otherwise would in their Lordships’ opinion, in effect, compel the, 
Court in détermining a question within the scope of the article 
td ignore the express words of the article. 

But their Lordships are further of opinion that the point is 
already concluded by the judgment of their Board in Awacherdas 
V. Vandrawandas v. Paroaíibkai (3), In that case a testator 
who died in 1869, leaving two widows, devised the whole residue 
of His estate to trustees for dheraw. One widow died in 1871, 
and the other died in 1888. After the death of the second widow 
the heir of the testator sued fora declaration that the devise to 
ékaram was void and for administration, The High Court held: 

that -tho gift in dharam was invalid and there was an 


1 


(1) (1863) 9 Mo. 


9 
(а) (1893) Le 
L. 


L 
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®eintestacy. The High Court 'further held ‘that the possession of 
the trustees for dkaram since the testator's death had been adverse 
as against the widows and the;heir but that the plaintif's claim to 
the immoveable property was not barred, It was also-held that the 
plaintiff's claim to the moveable property.was barred by limitation 
On appeal to His Majesty in Council their Lordships’ Board held 
that Article 141 of the Act of 1877 (now reproduced in Article 141 
of the Act, 1908), applied to the immoveable property, and that 
under it time ran from the death of the second widow, and that, 
therefore, the plaintiff in the suit was not barred by limitation. 
It was also held that Article rao of the Act, 1877 (now reproduced 
in Article 1:20 of the Act, 1908), applied to the moveable property, 
and that the right of the plaintiff in the suit to sue under that 
article only accrued on the death of the second widow, and was, 
therefore, also not barred, 


The case of Vathialinga Mudaliar v. — Sriramgaih Anni (1), 

illustrates the application of the rule in the .SAfpagwmpu case (a), 
' where a decree founded upon adverse possession has been obtain- 

ed against a Hindu widow in her lifetime. The decision is not, in 
their Lordships’ judgment, in conflict with that in Xwackerdas 
Vandrawandas v. Parvatibhai (3) (supra), in which no decree had 
been obtained against the widow, nor had there been any other 
act in the law in the lifetime of the widow destroying the heir's 
interest. | 

In their Lordships’ judgment, therefore, the appeal succeeds, 
with the result that the decree of the High Court ought to be 
discharged and the decree of the Subordinate Judge restored, and 
their Lordships will humbly, advise His Majesty accordingly. The 
defendant must pay to the plaintiff the coats of -the “appeal to the 
High Court and the costs of the appeal to His Majesty in 

Summerhays, Son & Barker : Solicitors for the Appellant. 

Т, L. Wilson & Co : Solicitors for the Respondent. m 
ATM; X. JR. - Appeal allowed. 


(1) (1925) L, R, 52 I, А. 313 3 43 C. Г, J. 563. бозосу. 
‚ (а) (1863) 9 Moo. 1. А. 539. 
(3) (1899) L. К. 26 I. A; 71; I. L. B, a3 Bom. 73% С 
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Before. Mr. Justice Jack and Mr. Justice D. М. Mitter. 


RAJENDRA NARAYAN BASU SARBADHICARY 
AND OTHERS 
p. 
DEBENDRA NATH MUKHOPADHYA AND OTHERS," 


Bascater-—Persenal Habitity~—Indesentty—Suit fer rent —Discharge of execu- 

ter. ve 

A, а putnidar, diod after executing a will, loaving his sons defendants Nos. 
a to 4. Defendant Мо. 1 hia brother, was appointed executor, The putni was 
sold after A's death in execution of money decree against A and was purchased 
by defendants Nos. 1 to 4. The denfendants Nos. I to 4 defaulted in the pay- 
ment of putni rent for the years 1328 and 1319 B. S. Tho plaintiffs purchased 
tho putni at a sale beld under Reg, VIII of 1819 in 1331 for arrears of rent for 
1330 B. S. Defendant No. 1 was discharged from his position as executor be- 
fore the nstitutlon of tho present sult for recovery of arrears of rent for the «+ 
yours 1328 and 1329 B. S, Prior tothe present sult the rights of defendant 
No. x and defendants Nos. 3104 wore adjusted bya partition deed: 


Held, that though the rent for which the suit was instituted accrued due 
during the period when defendant No. 1 was in charge of the estate as execo- 
tor, he, the defendant No. 1 was not personally liable for tbe rent: Farkali v. 
Farhall (1) distingalshod. 


That asthe puto! was purchased by the executor defendant No. I in the 
ordinary course of management with assets which came into the hands of the 
executor at the time of the death Of the testator, and in the absence of any 
proof that the pata] did not bring any Income during the polod when it was 
in possession of defendant No. 1 as executor, the lattor was entitled to be 
indemnified out* of the testator s estato against the liabilities which be had 
properly locurred. t 


That tha plaintiffs with whom the executor contracted to pay rent stood 
in the shoes of the excutor and had the same indemnity as the executor had 
against the tostator’s estate and the executor had & right to an indemnity 
out of tho assets of the tostator’s ostate which included the aftor-acquired 
assots, namely, the putni: Dewse т, Gorton (2) and Raybolad v, Turner (3). 


Appeal by Defendants Nos, a to 4... | 


*Appeal from Appellate Decree No, 524 of 1927, against the decree of 
Baba Nitai Charan Ghose, Subordinate Judge of Murshidabad, dated the 
7th September, 1926, affirming that of Babu Ашшуа Charan Chakrabarty, 
Menslff, ist Court, of Berhampur, dated the sth Fabruary, 1925. 

(т) (1871) L. R. у Ch. 133. (а) [1891] А. С. 199. 

(3) [1900] x Ch, D. 199, 


Se 


Vor, L.] - , HIGH COURT. 


Suit for rent. | 

The material facts appear from the judgment. ` 

Dr. Sarat Chunder Basah, Messrs. Dinesh Chunder Roy and 
Haridas Gupta for the Appellants. 


Messrs. Frobodh Chundsr Chatterjee, Birestoar Chatterjee and 


Bijey Cormar Chatterji for the Respondents, 
У C. А. V. 
The following judgments were delivered : 


Mitter, J:—The suit in which this appeal arises was brought 
by the plaintiffs, now respondents, for recovery of arrears of rent 
for the years 1398 and.1319 B. S. in respect of a certain putni 
tenure held by defendants Nos. 1 to 4 under them,- 

The case made in the plaint is that Narendra who wasa bro- 
ther of defendant No. т and the father of defendants a to 4 Was 
the proprietor of the zemindary under which the putni in question 
is held; that he sold the zemindary to the plaintiffs and took 
the putni settlement from them in the benami of defendant No, 
6 in 1319 B. S.; that the putni was sold in execution ofa money 
decree against Narendra and it was purchased by defendants 1 
to 4 in the name of defendant No. 5, wife of defendant No. т in 
the year 1917; that Narendra made a Will by which he appoin- 
ted defendant No. ras executor; that the money execution sale 
took place after the death of Narendra and the purchase was made 
by defendant No. т for self and as executor to the- estate of 
Narendra, father of defendants a to 4; that shortly after the auc- 
tion purchase defendant No. 5 executed a deed of release in fa- 
your of defendant No, 1; that the deed of release stated that 
the release was in favour of defendant No. т jn his personal 
capacity as well as in his capacity as executor to the estate of 
Narendra; that defendant т to 4 defaulted i in the payment of put- 
ni rent for the years in suit and hence the suit. The plaintiffs 
further alleged that they purchased the putni at а sale held under 
Regulation VIII of 1819 in 1331 for arrears of rent for 1330 B. S. 

Defendant No. т did not contest the suit. Defendants Nos. 
а to 4 by their defence denied the relationship of the landlord 
and tenant with the plaintiffs; they contended that the putni in 
respect of which the present rent suit was bropght was the Stri- 
dkan property of defendant No. 5. 

The Munsiff held that the defendants 1 to 4 were the real owners 
of the putni and as defendant No, т was discharged from his po- 
sition as executor before the institution of the suit the plaintiffs! 
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proper remedy was against defendants r to 4 personally. Не 


"accordingly decreed the suit against defendants т to 4, dismis- 
sing plaintiffs’ claim against defendants 5 and 6 оп the ground of 


Basu Sarbadhicary want of cause of action. 


Y. 
Debendra Nath 
“ Mukhópadhys, 


Miller, f. 


Against'this decision an appeal was taken by the defendants 
ato4tothe Court of the Subordinate Judge of Murshidabad 
who has affirmed the decision of the Munsiff. 

An appeal has been taken to this Court by defendants a to 4 
against the decision of the Subordinate Judge and it has been ar- 
gued by their learned Advocate that as the rent for which the 
suit has been instituted accrued due during the period when 
defendant. No. т was in charge of the estate as executor, he, 
the defendant No, т, was personally liable for the rent and as 
such the decision of the Courts below making the appellants 
liable for rent cannot pessibly be sustained in law; and in support 
of this contention reliance has been placed on the case of 
Farkall v. Бағай (1). The case of Farkall v. Farkal (т) is 
obviously distinguishable. There the executrix borrowed money 
from a certain bank for the purpose of paying the debts of the 
estate but she did not do so and in these circumstances it was held 
that the executrix was personally liable. The true footing on 
which this case should be decided is this:—The putni in 
question was purchased with assets which came into the hands 
of the executor at the time of death of the testator. The patni so 
acquired із as much assets of the testator Narendra as that which 
was in his possession at the time of his death, seo Abbott v. Parfitt 
(a) The putni was purchased by the executor defendant No. r 
in the ordinary course of his management of the testator’s estate, 
It й not shows! that the putni did not bring any income during 
the period when ‘it was in possession of defendant No. г as. execu- 
tor. In these ctrcumstences the executor defendant No. т ів en- 
titled to be indemnified out of the testator’s estate against the 
liabilities which he has properly incurred. It is contended that 
the indemnity should be limited to the putni acquired by the 
executor and as the putni bas already been sold the executor 
should be held personally liable for the entire rent. This con- 
tention is not, in our opinion, a sound one in view of the decision 
of the House'of Lords in the case of өю v. Gerten (3). In 
that case a. testator's business was carried ‘on for about. three 
years: by his executors after his death in accordance with the pro- 
(а) (1871) L. R. 7 Ch, їз3. г ($) G87) L. R. 6Q. B. 346... 


(3) [1891] А, C. 19. 
- 


Vor. L.] HIGH COURT, 
* ә 


visions of the will and with the assent of the tastator’s creditors. 
in the interest of the creditors as well as of the beneficiaries and 
was properly carried on and it was held that the executors were 
entitled (in priority to claims by the testator’s creditors) .to be 
indemnified out of the testatore estate against the. liabilities 
which they had properly incurred, and that the indemnity was 
not limited to that portion of the assets which had come into 
existence or changed its form since the testator's death, It is 
not said in the present case that in purchasing the putni the 
executor was doing any act which he was not antitled to do 
under any provision of the Will of Narendra. І think the prin- 
ciple underlying the decision cf Dowse v. Gorton, (т) above refor- 
red to, applies to the facts of the present case. The plaintiffs 
with whom the executor contracted to pay rent stand in the 
shoes of ‘the executor and have the same indemnity as.the exe- 
cutor has against the testator's estate and the executor has a 
right to an indemnity out of the assets of the testator’s estate 
which includes the after-acquired assets namely the putni. ` Once 
it is shown that the executor is entitled to be indemnified out. of 
the estate ofthe testator, plaintiffs who have recovered judgment 
against the executor should have the benefit of this right to 
indemnity and should realise their dues from the -assets of the 
testator. In this connection tbe following observations of Mr. 
Justice Byrne in the case of Худоё. у. Turner (2) may be 
usefully referred (о :—“ But the authority of Benet? v. Wym- 
блат (3) goes to show that ifa trustee. іп the course of the ordi- 
пагу management of his testator’s estate, either by himself -or his 
agent, does some act whereby some third person isinjured, and that 
third person recovers damages against the trustee ih an action for 
tort, the trustee, if he has acted with due diligence and reason- 
ably: ís entitled to be indemnified out of his testators ^ estate. 
When once a trustee is entitled to be thus indemnified but of his 
trust estate, I cannot myself see why the person who has recover- 
ed judgment against the trustee should not have the benefit of 
this right to indemnity and go direct against the trust estate or 
the assets, as tho caso may be, just as an ordinary. creditor of a 
business carried on by a trustee or executor has been allowed to do, 
instead of having to go through the -double -process of suing the 
trustee, recovering the damages from him, aad ‘leaving the trustet 
to recoup himself out of the trust estate; --1: have the parties 


° (0) (1891) А. C, 190. ' Е: ө) [199] 1 С. D. а“, 
(3) (1862) 4 D«G. Е, & J. 259, m Ue mae di 
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interested in defending the trust estate before moe, and I have also 
the trustee, and he claims indemnity, and, assuming that a proper 
case for indemnifying him is made out by the c I think 
his claim should be allowed." 

It is true that this was a case of tort by a trustee in the course 
of management of the trust estate, But wethiok the same princi- 
ple ought to apply to a case where liabilities are incurred on the 
basis of a contract entered into with a third person. in the course 
of management of the testator's estate, by the executor, It is also 
to be noticed that the defendant No. т was. discharged from execu- 
torship at the date of the institution -of the suit and that prior to 
the suit the rights of defendant No. 1 and the appealing defendants 
had been adjusted by a partition deed. In this view we think 
that the Courts below have arrived at á right conclusion and this 
appeal must be dismissed with costs, 

Jack, J, :—I agree, 

А. T. M, Appeal dismissed, 


ызы, КЁ PRIVY COUNCIL. 


PRESENT : Lord Carson, Lord Atkin and Lord Salvesen. 
JAMES RICHARD RENNEL SKINNER 


v. 
KUNWAR NAUNIHAL SINGH. 


[Ow APPEAL FROM THE HIGH COURT OF JUDICATURE 
D AT ALLAHABAD, | 


Limtiation—Indian Limitation Act (LX of 1908) Sec. 9, Sch. 1, Art. 134, 140, 
1483— Transferet rom morigages, when entitled io protection af Article 134— 
Life-tengni purporting to act as abooiuio owner and dealing with the property 
аз mch—Keminderman, accrual of rights e/—Neu plea of limitation raised 
fer Arst time in appeal—Material facts neiiker prend nor admitied.— 
Continous running of time. =” 


A defendant cannot be allowed to urge a new plea of limitation for the first 
time in an Appellate Court on a point not taken before the trial Judge, where 
no evidence had been given fn the Court below to support the plea, and the 
facts which the ‘defendant must establish to substantiate the sew point thus 
raised are neither proved nor admitted. 

It is highly irregular for any Court either to aseume without the admission 
of all parties that material facts are not in dispute or to proceed to draw in. 
Ícrenoes from those facts where oo evidence of them has been placed before the 


Court. 
е 


Vor. L.] . PRIVY COUNCIL, - 
" e 
When time has once commenced to run, it will mot cease to do so by.rea- 
son of tHo happening. of any subsequent. event (section 9, Indian Linltatlon 
Act), E 
Tho пайбы OF property Буке contemplated by artiole 134 of. he 
Indian Limitation Act, 1908, is admittedly something other than an express 


traasfer of the original mortgage. The article contemplates а transfer by а 


mortgagee purporting to transfer а larger interest than that given by the mort- 
gage or at any rato an interest unencumbered by a mortgage. The Article is. 
not, however, limited in its application to cases whore the mortgages tranafors 
the property mortgaged while still ostensibly а mortgagee, nor. to cases whore 
the mortgagee transfers possession which he had obtained gus mortgagee. 
аа заг e DEN сонро teal ee 
thought he was absolute owner if in fact he was mortgagee, and immaterial 
whether Һе got possession before, under or after the mortgage if in fact he pur- 
ported to transfer the property to the transferee. 

Article 134 does not protect the transferee of & mortgage by express transfer, 
nor does it protect a person who has taken & transfer only of a mortgage, Dnt 
has taken it without his knowledge mistakingly supposing that he was getting 
something batter, 

In September, 1863, Thomas Skinner, the plaints father, created: a Hago 
mortgage of the five villages in suit in favour of Seth Lakshmi Chand and Seth 
Gobind Das (hereafter referred to as the Soths), with a covenant to put the 
mortgagees In possession dn default of payment of principal and interest on the 
due date. The principal was not so paid, bat the mortgagees did not enter into 
possession during the mortgagor's Hfetime. In October 1864, Thomas 
Skinner made a Will by-which he left successive Hfo interests to three of his 
sons with ultimate remainder to his daughter, the plaintiff ia the present suit. 
Each interest was contingent on the holder of the prior estate dying without 
lawful male issue, In the next month (November 1864) Thomas Skinner died 
and his eldest son Thomas Browne Skinner became tenant for life, but assuming 
in point of fact an absolute interest in the property and acting on- the footing 
that he was the absolute owner of his father’s, Thomas Skinners estate in the 
villages, ho, Thòmas Browne Skinner in November 1867 mortgaged the villages 
afocesaid, with possession, to the Seths for Rs. 50,000, which was expressed to 
include Rs, 43, 294 due on tho origizal mortgage o£ 1863. In 1872, in execution. 
of simple money decreos адаўзі Thomas Browne Skinner; his equity of redersp- ' 
Нов in the villagos was sold to the Seths, who therefore entered Into posscelon 
of them on the footing of being absolute owners, In December, 1898, the 
Seths, purporting to be absolute owners, mortgaged with poeseesion the five 


villages to the Nawab of Rampur ''with all the propcetary and remindad . 


rights" and in September 1903 they sold the whole of the mortgaged property 
(Including the five villages in sult) to the mortgagoe, tho Nawab of Rampur, in 
satisfaction of all claims under the moftgage. In April 1904 the Nawab of 


Rampur, describing himself as the absolute owner of the suit villages, sold - them : 


to the defendant, Капта Naunihal Singh. E: . 

The three sons of Thomas Skianor who were succossively н tenants ander- 
his will having died, without legitimate male issue, Їп 1000, 1913 and 1919 
respectively; tho plaintiff (his daughter) succeeded to an absolute interest in the 
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property of her father, Thomas Skinner, and she brought the present puit, in 
1920, against the defendant, Костас Naunthal Singh, for redemption of the 
five villages : А 

Held, (treating the suit as ome to redeem the mortgage of 1863 created by 
Thomas Skinner) (the defendant's predecessors-in-Htle not having acquired an 
absolute title through Thomas Browne Skinner, who took only a life-interest 
though purporting to act as absolute owner In mortgaging the property to the 
Seths in 1867) that the suit was not barred by Article 134, of the Indian Limita- 
tion Act and was well within the репой of limitation prescribed by Article 
148, the statutory period of бо years, computed from’ the original mortgage 
of 1863 not having expired when the plaintiff filed the present sult in 
1930, and that fn any сазо, by Article 140 the plaintiff's right to suo as & 
remalederman under her father's will did not arise until 1919, when on tho 
death of her last surviviog brother without issue, she, by virtue of the remainder 
to her, became entitled to possession, 

Appeal No. 86 of 1937 by the Plaintiff from a judgment and 
decree, Hated the 27th March, 1925, of the High Court, Allahabad 
(Lindsay and Kankatya Lall JJ. ), which reversed a judgment and 
decree, dated the 23rd February, 1933, (including the order and 

ecree, dated the soth January 1923), of the Subordinate Judge 
of Muzaffarnagar. 


` The material facts of the case appear sufficiently ‘from their 
Lordships’ judgment, and also from the proceedings in the High 
Court, reported in I. L, К. 47 All. 803 and they have bean narrated 
before in the case of Rickard Ross Shinner v. Naunikal Singh (1) . 

The plaintiff, Mrs. Alice Georgina Skinner (since deceased, and 
now represented by the appellant) instituted the present suit on 
the rrth May тозо, to recover possession of five villages from the 
respondent, by redemption of a mortgage, dated the rat September, 
1863, under which those villages and others were mortgaged by 
Thomas Skinner, her fzther, to third persons, namely, Seth Laksh- 
mi Chand and Seth Gobind Das. The respondent filed a written 
statement in which he pleaded, ís/er айа, that the plaintiffs suit 
was barred by limitation. The Subordinate Judge held that the 
suit таз not so barred, but the High Court held the contrary, 
deciding that the plaintiffs suit was barred by limitation under 
Article 134, Limitation’ Act, 1968. 

Мт. Justice Lindsay summed up his conclusion in the follow- 
ing words :— 

“Таш not prepared to accept the argument that the posses- 
sion which the transferor has at the бше of the transfer must 


(1) (1913) L. R, 40 I. А. 105 ; I. L. R. 35 All s11, 17 C. L, ]. 555.. 


eo? 


°» 


Vor. L] PRIVY COUNCIL. 


а have best acquired under the mortgage originally made 


in his favour. It seems to.me that, oven if the mortgage was а 


simple mortgage and if the mortgagee subsequently gets posses- 
sion of the mortgaged property otherwise as, for sxample, by 
purchase in execution pf a simple money decree obtained 
by another creditor, the Article 134 will still apply if it is estab- 
lished at the time the transfer is made the mortgagee was in 
possession, no matter under what title. The Article is designed 
for the protection of а transferee who has-been led by a mortgagee 


-to.believe that he is acquiring not merely mortgagee rights [but a 


full proprietary title, То quote the words of their Lordships of 


the Privy Council in Radhanath Doss v. Gishern: (1) in construing 


the cognate section under the old “Act XIV of 1859, purchaser 


- must mean some person who purchases that which is de fasten 


mortgage upon а representation made to him and іп the full. belief 
that it is not a mortgage, but an absolute title”, 

“ When Seth Lakshman Das sold to the Nawab in 1903 he was 
in possession of these five villages and had been so for over;thirty 
years. He purported to convey an absolute title to the, Nawab, 
and no-doubt believed that he had a right іо do-sg on the under- 
standing, mistaken though it was,that he had acquired:'the pro- 
prietary right by the purchase'of Thomas Browne Skinners equity ,, 
of redemption in the year 1872. That.the Nawab gave valuable 
consideration for the sale is clearly 'established, as is also the fact 
that in the following year, 1904, Naunihal Singh paid the Nawab 
Rs. 1,77,000 for the full proptietary interest in these “villages, 
For these reasons, I hold that the plea of limitation raised under 
Article 134 must prevail and that Naunihal Singh is not liable to 
be ejected now in a suit for rodemption of the mortgage of 1863." 

Mr, Justice Kanhaiya Lal, in concurring generally with the 
conclusions arrived by his learned colleague, Lindsay’ J., added 
the following observations :— 

“The object of Article 134 is to protect transferees for value 
who have purchased an interest larger than that possessed by the 
transferor, and have been allowed to remain in possession and enjoy- 
ment of such larger interest for a period of more than 12 years, 
In the matter of the mortgaged properties во transferred, it controls 
Article 148 of the Indian Limitation Act in the same way as it con 
trols Article r40. If the mortgaged property i» in the poesession 
not of the mortgagee, but in that of а transferee from him, 
who claims to have purchased a чач interest . theréin : for 


(1) (1871) s4 M. I. A. 1, 6 B. LER. 530. 
e 
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consideration what а man із not allowed to do under Article 148 
ofthe Indian Limitation Act, he cannot be allowed to do under 
Article 140 after such possession has been held for more than ra 
years. 

“ Тһе question is not free from difficulty, butin view of the 
equities of the case and the long and continuous litigation which 
the transferee had to face both before his possession of 1a years 
was completed and after it, there is no ground -for allowing the 
Temainderman to oust him after such period has expired. It may 
be that Richard Ross Skinner was suing for possession of the dis- 
puted property as much in his own interest as that of his successors, 
but the order refusing to allow substitution after his death was not 
challenged and allowed to become final, and a remainderman, who 
suss for redemption of the mortgage cannot escape the consequen- 
ces which Article 134 prescribes,"? 

In the result, the High Court allowed the present respondent’s 
appeal, set aside the decree of the Subordinate Judge, and made а 
decree dismissing the plaintiff's suit with. costs, Against the said 
deeree.of the High Court the present appeal was preferred to His 
Majesty in Council by the appellant, who had been substituted in 
the place of the deceased plaintiff. 

DeGruyther K. C. and К, Brown for T Appellant. 


Upjokn К, C. and Duke for the Respondent. 


DeGruyther, К. C.: Article 140 applies to the case. The 
plaintiff did not become entitled to possession till 1919, and the 


' period of тз years prescribed by Article 140 did not run till then. 


Article 134 applies only when there has been a transfer bya mort- 
gageo representing that he transfers an absolute title. In the 
present case thé transfer was of an absolute estate, though that 
estate was for life only owing to the construction placed upon the 
will, The High Court give an effect to Article a34 which deprives 
Article 140 of all value. It is a cardinal principle of limitation law 
that persons are not barred during the time in which they cannot 
sue: ‘Refers to Bhagwan Sakai v. Bhagwan Din (т); Ram Fiari 
v. Budk Sem (з); Ramchandra ү Sheikh Mohidin (3); Husaini 
Khanam v. Husain Khan (4) and Kadkanath Doss v. Gisborne (5). 
Upjohn, E. C. for the Respondent : The’ position of Article 134 


is by way of an exception to Artiéle 148. Section g of the Limita- ` 


(1) (1886) 1. L. R. 9 All. 97. (a) (1920) 1, L, В, 43 АП, 164. 
(3) (1899) I. L, R, 23 Bom. 614. (4) (1907) 1. L. R. зо AU. 47f. D 
(5) (1871) 14 M. 1. A. 1, 6 B. L. R. 530. 


Vor. L.] PRIVY COUNCIL.” 7 

* ә 
Petion Act lays down that when once? the statute Commences to 
operate, it runs on, whatever happens subsequently, à 

(Lord-Carsen : That is, no doubt, the settled law). 

Article 134 deals with a redemption action. - 

(Lord Athin: Article 134 is not confined to what may be an 
action for redemption), 

Equity has nothing to do with statutes. of limitation, and there 
is no rule that they are to receive an equitable construction. They 
are statutes of great public importance, and should be given effect 
' to, irrespective of all equitable consideration : cag to Luchmee 
Биді v. Runjest- Raw (т). 


(Lord Atkin : The appellant's learned counsel wants-to rely on: 


Article 140, if you bring yourself under : Article 134). 

Article 134 qualifies Article 148. : 

(Lord Salvesen : Article 148 would айин apply though 
the mortgagee assigned the mortgage). 

(Lard Carson: If the mortgagee lets anyone in possession, that 


would not preclude the mortgagor from redeeming within-60 years : 


apart from question of adverse possession), 
Refers to section ro of the Limitation Act, and to the exception 
therein "not being assigns for valuable consideration.” 


(Lord Atkin: The section says юк about the astigness 


being in good faith), 5 

Article 134 works out the exception which wo-find in section 10. 

(Lord. Carson : Probably, if the, purchaser did not take in good 
faith from the trustee, he would not be protected). - А 

(Lord Saisesen: А mere transfer. of а mortgage does not corne 
under Article 134). b 

(Lord Salocsen : Article 134 refers to а case wher’ immoveable 
property (not the mortgage) has been transferred, and assumes that 
the transferee has been put into possession). ^ 

(Lord Carsten: You have to show that the person who con- 
veyed to you was the mortgagee). 

Article 134 assumes that the plaintiff ia a mere Or &.person 
claiming under him.. It also assumes .that the defendant isa 
transferee from the mortgagee, and the action must be to redeem 
or to recover possession. An action under. Article 134 must be 
such an action as is mentioned. in Article .148, i ө, a claim to 
redeem, and, as a result of redemption, to get possession’; the 
plaintif alleging that “Your: transfer is not good against me..: You 

‚ took from а person who.conld not give а title to you.?. Article 134 

(1) (1873) 13 B L. R. 177 5 80 WAR. 375 з. Е: 
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does not introduce a new cause of action. It stands just іп the, e 


same relation to Article 148 with regard to mortgages as 
Article 134 does to section ro with regard to trusts. Article 134 
merely qualifies Article 148, and both articles must be read 
together, | : 

(Lord Safossen : Article 134 contemplates that it must be a 
transfer of immoveable property, and possession must be with the 
transferee), 

. Article 148 refers to a suit ‘Чо redeem",. when the mortgages is 
not in possession, and “to recover possession", when the mortgagee 
isin possession, Both Articles 134 and t48 relate to the same 
subject-matter, and to an action by the same plaintiff. 

The transfer in this case was not of a mortgage, but wasa 
transfer in absolute ownership, and comes within what Lord Cairns 
says in Radhanath Dass v. Gisborne (1). The Nawab took by way 
of mortgage what was de facfo а mortgage upon a representation 
made to him that it was not a mortgage but an absolute title. 

Although Article 134 does not mention “mortgagor”, yet it is 
implied that the action contemplated by it is by the mortgagor 
to redeem on the terms of the original mortgage. 

(Lord Aikin : Surely the article is not confined to an action by 
the mortgagor ?). box 

(Lord Atkin: Under Article 134, the mortgagor's suit need not 
always be one to redeem). 

(Lord Carson: Yt would not always be a suit for redemption. 
It may be a suit to recover possession). 

(Lord Atkin : It is rather a wide proposition to lay down that 
Article 134 refers to a suit by the mortgagor to redeem). 

Yes, if itis a suit on the. footing that the. mortgage has been 
paid off, it would be a suit to recover possession. The plaintiff 
must be a person who claims under the mortgage and whose claim 
to possession is based on the footing of the mortgage). 

(Lord Atkin : If itis a mere transfer of the mortgage, Article 
134 does not apply). 

(Lord Atkin: Under Article 134 the transfer has not to be by 
the mortgagee.qwa mortgages but while he is a mortgages). 

(Zord Carson: Possession must be derived from the mort. 
gage, and atthe same time it must not bea mere transfer of the 
mortgage), 

If the mortgagee has a power of sale and sells under that power, 
the purchaser does not need the protection of Article 134, The 


(1) (1871) 14 M. 1. A. 1, 6 B. L.-R. 530, 


Vou 13 ) PRIVY COUNCIL, 81 


* article would “apply when the mortgagee purported to sell ander Р.С, 
such power, but-had, in fact, no such power to sell, 1939. 
чс? 


The common case to which Article 134 applies is, where Ше. James Richard 
mortgagee makes the transfer, believing he has a better title (than  Ronsch Skinner 
as mortgagee) to convey the property. ‘The article applies only to: Kunwar Мааа] 
property which is the subject of mortgage, and to a case where the Singh. 
property has been mortgaged and when the mortgagee who haa - ` 7 
made the transfer is the mortgagee of the property. 

Possession is not referred to in Article 134. Refers to ‘Raw 
chandra v, Sheikh. Mokidin (1) and Husaini Khanam v, Husain (2) 
reversed on a different point, in Bakhiewar Begam v. Husaini 
Khanum (3). 

(Lord Salgesen : The Privy Council decided. the case on 
another point. I should like to know if the view taken in Huseini 
Khanam x. Husain (а) received the confirmation of. their сй 
when it Game up before the Board). 

(Lord Atkin: The Board did.-not consider the question dis 
cussed in Husaini Khanem v. Husain (а). E 

Article 134 does .not require possession. The decision in 
Husaini Khanam v, Husain (з) really shows that poaséssion.under 
Article 134 із not-strictly necessary. | 

(Lord Salossen: Article 134 is really an эзш to 
Article 148). 

Article 140 applies only:to a case of successive interests by way 
of particular estate and to remainders and reversioners. 

As to the right to redeem, see section-6o, e£-seg, of - the Transfer 
of Property Act. - ` 

Article r41 of the Limitation Act deals separately with а Hindu i 
widow, and that shows that she. does - not- coms іп under 
Article 140. 

Section 91 of the Transfer of Property Act points out who may: 
sua for redemption, . - 

` (Lord Carson refers to section g3 of: the Act as to a dine in.&- 
suit for redemption). 

(Lord Atkin refers to Ram Chandra-v. Кайы (4). - 

(Lord Atkin : Section 9s cof the Transfer’ of Property Act is 
now replaced by the Civil Procedure‘Code, 1908, Order 34). 

Mayne's Hindu Law, ‘Chapter so, para 638,- cited: as torever- — ^^ 
sionary rights. IS CN 

(1) (1899) L L. R..233.Bam.o614.. : '(3).(1907) 1. L. R. 39 All; 421. _ 

(3 (1914) LL. R. 36. All. 1985 L. R.41 I: M ue -Je 4 

(4) (1908) 1. L. R. 3o All. 497. - : : . | 
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P. С. The judgment іп Rew Chandar ү. Кайы (1) only decides thata „е 
i920; person who has got no interest in the mortgaged property*has no 

ames Ri , Tight to redeem. In section gr, Transfer of Property Act, the 


emel Skanner expression “mortgaged property" is used in the same sense as the 
Kunwar Nauni] Word "property" is used in Article 134, Limitation Act. 

Singh. Successive independent interests are referred to in Article 140. 
That article on the face of it cannot apply to: the present case. 
There is here one right and one right only, but no new right, and 
therefore Article r4o has nothing to operate upon. Under Article 
140 each successor has a right of his own, and consequently the 
article gives a new period to him when his right accrues. Article 
140 has no effect on the running of time under Article 148. 

Article 134 confers a benefiton a transferee from the mortgagee. 
It is supplementary to Article x48. 

Dube follows: Refers to as to the interest of a;Hindu rever- 
sioner Amrit v.. Gaya (а). ‘ т 

Refers to section 5 of the Limitation Act ‘of 1859, 

(Lord. Atkin : But a purchaser who took merely an assignment 
of the mortgage in terms, would not be protected by that section). 

. As to the'interpretation of the word “purchaser” in the Limita- 
tion Act, 1877, Article 134, refers to dbkiram v. Skyama Charan (3) 
iskwar Shyam Chand Jiu v. Ram Kanai (д), and to the proceedings 
on review reported in 14 C. W. N, 244. The word “purchased” in 
Article 134 is now changed into "transferred" in the Limitation 
Act'of 1908. f 

X, Brews replies: Our contention is that Article 148 applies. 
If the appellant relies on Article 134, we submit that Article 140, 
which is a special article, covers the case, : 

(Lord Atkin: Article. 134 тоша. apply when the mortgagee 
purported “to¥grant some right higher than he had under the. 
mortgage). M 

ў Article 148 applies equally to а transferee ая. ѓо the original 
mortgages. The transferee is putin the position of an assignee 
of the morgagee. a 

(Lerd Salvesen : Ifa mortgagee sells аз if he were absolute 
owner, then the mortgagor loses his right unless he comes in within 
тз years, Article 134 would apply to this class of cases). 

. (Lord Carson : If you have only an assignment from the mort- 





(1) (1906) I. L. К, go All. 497. 

(з) (1917) 1, L. R, 45 Calc? 590 (P. C. ); 27 C. L. J. 506. 

(3) (1909) 1. L. R. 36 Calc, 1003 $ L. R. 36 L A, 148 у 10 CL. J. 284. 
(4) (1911) I, L. К. 38 Calc. 526; L. К. 38 1. А. 76 5 14 C. L. J. 38, 
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е, gages, Article 134 does not operate; itis only when you geta P.C 
larger interest from the mortgagee, and you take it besa fde, that Тозо: 
Article 134 may come in). ме 

We submit that Articles 134 and 140, dealing as s do with а gaun 
suits for possession, should be read together. 

Their Lordships’ judgment was delivered by. · 

Lord Atkin. This is an appeal from the ‘High Court at March, тӯ. 
Allahabad in a suit brought by Mrs, Alice Georgina Skinner — 
against the respondent for the redemption of five villages specified i 
in the plaint, The question that has to be determined by this 
Board is whether the defendant is protected Бу article 134 of thé 
Limitation Act of 1908. The suit involves the dispositions of the 
property of the plaintiff’s family which have been the subject of 
litigation in India on previous occasions. For the present pur- 
pose it is necessary to state the material: facts in order of date, 

In September, 1863, Thomas Skinner, the plaintiffs father, mort- 
gaged the villages in suit together with other property to Seth 
Lakshmi Chand and Seth Gobind Das for the sum of Rs. 50,000. 
It was a simple mortgage, with a covenant to pay the principal on 
the 31st December, 1863, and to put the mortgagees in possession 
if there was default in payment of principal and interest. The 
principal was not duly paid ; but it does not appear that the 
mortgagees took possession at any rate during the mortgagor's 
lifetime. In October, 1864, Thomas Skinner made a will by 
which in the events that happened he left successive life interests 
to three of his sons with ultimate remainder to his daughter, the 
plaintiff. Each interest was contingent on the holder of 
the prior estate dying without male issue ; but.the three sons 
who were successively life tenants did die without "lawful issue, 
in November, 1864, Thomas Skinner died, and his eldest 
юп, Thomas Browne Skinner, became tenant for life. In fact, 
however, Thomas Browne Skinner assumed an absolute interest in 
the property ; it was not until the will of his father received inter- 
pretation from this Board in 1913 in a suit brought by the second 
son that the limited interests were judicially ascertained, Acting 
as absolute owner in November, 1867, Thomas Browne Skiuner 
mortgaged the property which was the subject of the original - 
mortgage of 1863 to Seth Gobind Das for the sum of Rs, 50,000, 
which was expressed to include Rs. -43294 due on the original 
mortgage. The principal sum and interest was to be paid in eight 
years. The name of Seth Gobind Dag was to be ontered in the 
revenue papers as mortgagee and that of Thomas Browne Skinner 


v. 
Kunwar Nawnihal 
Singh. 
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as proprietor ; the mortgagor was to continue to collect the rents 
under the supervision of agents of the mortgagee and the proceeds 
leas agreed deductions were to be applied to reducing the amount 
due. In 1873, money decrees were: obtained against "Thomas 
Browne Skinner and his equity of redemption in the villages in 
suit was sold in execution and bought by Seth Lakshmi Das who 
therefore entered into possession of them on the footing of being 
absolute owner. It will be observed that the above transactions 
took place in the names of Lachman Chand and Gobind Das, 
Gobind Das, and Lachman Das respectively, but it has been 
assumed throughout, no doubt accurately, that the parties duly 
represented the original mortgagees of the mortgage of ‘September 
1863. Оп the a6th December, 1898, Lachman Das, purporting 
to be absolute owner, mortgaged with possession the five villages 
with such other. property to the Nawab of Rampur for 
Rs, 15,00,000 “with all the proprietary and zemindari rights.” On 
the a4th September, 1903, the collector of Muttra, acting аз guar- 
dian of the infant sons of Lachman Das, sold the whole of, the 
mortgaged property together with jewellery, which had been the 
subject of a previous mortgage, to the Nawab of Rampur in satis 
faction. of all claims under the mortgages. The conveyance trans 
fers all the estate right, title and interest of the wards in the 
property which included, of course, the five suit villages, On 
the 1th April, 1904, the Nawab of Rampur sold the five villages 
to the respondent, Naunihal Singh, for Rs. 1,77,000. The pur- 
chaser had the prudence to take what, appears to be a 


warranty of title, for which he may ultimately have. occasion to ` 


be grateful. Meantime, in 1900, Thomas Browne Skinner died. 
He was succteded by his brother, Richard Ross Skinner, who, in 
1906, commenced a suit against the present respondent, amongst 
Others, to recover possession of the suit villages and other 
property. In this suit it was decided by this Board rever- 
sing the decision of the High Court that under the will of 
Thomas Skinner, his son, Thomas Browne Skinner, took only 
a life interest, and therefore respondent's predecessors in title 
could not have acquired through him an absolute interest, They 
held, however, that though Lachman Das did not acquire an abso- 
lute interest from Thomas Browne he yet, notwithstanding the 
terms of the mortgage. of 1867, must be held to be still en- 
titled to his rights under the mortgage of 1863 created by Tho- 
mas Skinner, These rights, it was held, passed to the subsequent 
purchasers, : and therefore the plaintiff Richard Rog Skinner was 


> 
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®» not entitled to recover possession of the property except on 


condition that he redeemed the mortgage security, The suit was 
remitted for this condition to be performed, but in rgr3 Rich- 
ard, the plaintiff, died and the suit abated. He was succeeded 
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че? 
James Richard 
Ronnel Skinmer 


by his brother George who, in 1917, filed a suit for redemption Kunwar Namaibal 
Singh. 


against the present respondent and others in respect of the 
five suit villages and other property. However, in 1919, George 
died and his suit abated. He was succeeded by his sister Alice, 
who brought her suit for redemption against the present respon- 
dent and others for recovery of possession and redemption of 
the suit. villages and other property. In the course of the pro- 
ceedings Mrs. Alice Skinner, the plaintiff, died, but as she had ac- 
quired an absolute interest this suit was not abated, and is conti- 
nued by James Skinner, her executor, the present appellant. 
By their written statement the defendants disputed the plaintiffs 


title and claimed to have been in adverse possession by them-' 


selves or their predecessors since 1873. The learned Subordinate 
Judge found in favour of the plaintiffs title as to which there 
is now no dispute. He held that the defendants could not avail 
themselves of adverse possession both because the time for 
redemption ‘was, by article 148 of the Limitation Act, бо years 
which had not expired, and because in any case, by article 
140, the plaintiff's right to sue did not arise until 1919, when 
after the death of the tenants for life she, by virtus of the remain- 
der to her, became entitled to possession, The learned Judge 


therefore decided in favour of the plaintiff and made a prelimi-. 


nary order on the 23rd February, 1922, that the defendants should 
within a month deliver accounts of the income received from 
the villages during their possession in order that he might 
arrive ata fixed sum. This order not being appealed, on the 
aoth January, 1923, the learned Judge made a preliminary decree 
for redemption in which he fixed the sum due to the defendants 
on account of principal, interest and costs to be Rs. 1,09,641, 
and decreed that if the plaintiff paid that sum into Court before 
the 3rd July, 1923, the defendants should retransfer the property 
to.her and that on default by the plaintiff the property should be 
sold. From this decree an appeal was brought and by permis: 
sion of the High Court a further appeal was entered.from the 
order ofthe .23rd February, 198s. On the hearing before the 


High Court the defendants for thé first time raised the defence. 
that they were entitled to succeed by reason of tbe provisions of: 


article 134, which fixed the period of limitation for а suit, “to 


Lord. Aisin. 
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recover posseasion-of immoveable property conveyed or bequea- «® 


thed in trust or mortgaged and afterwards transferred by the trus- 
tee or mortgagee for a valuable con sideration,” at ra years from 
the date of the transfer. No evidence had been given in the 
Court below to support the plea. Such evidence must include 
all the documents of mortgage and sale which have been set out 
above, and which had not been proved or printed. The learn 
ed Judges, however, came to the conclusion that as there could 
be no doubt astothe material facts and asthe necessary docu- 
ments had been printed before in the case decided by the Privy 
Council in 1913 they should allow the point to be argued, Their 
Lordships cannot ap prove of this decision, which appears to 
have been made against the protests of the then respondents. 
It appears to their Lordships to be highly irregular for any Court 
either to assume without the admission of all parties that mate- 


‘rial facts’ are not in dispute or to proceed to draw inferences 


from those facta where no evidence of them has been placed 
before the Court, The position is not improved where the matter 
is mooted forthe first time in an appellate Court on a point 
not taken before the trial Judge. Their Lordships would have 
felt a difficulty in permitting the respondent to rely upon this 
ground before them were it not that before the Board the appe- 
llant consented to the question being raised on the materials 
placed before the High Court. With this expression of opinion 
upon the procedure below their Lordships therefore proceed to 
determine the appeal. When the facts and documents are exa- 
mined it appears that the defence founded ор article 134 can- 
not be supported. The transfer of property mortgaged contem- 
plated by article 134 із admittedly something other than an ox- 
press transfer of the original mortgage. The article contempla- 
tesa transfer by a mortgagee purporting to transfer a larger inter- 
est than that given bythe mortgage or at any rate an interest 
unencumbered by a mortgage. Such an interest purported to be 
transferred by Lachman Das’s mortgage to the Nawab of Rampur 
in 1898 where the mortgagor purported to mortgage as absolute 
owner; and also purported to be transferred by the sale in Sep- 
tember, 1903, under which the respondent claims his absolute 
title. Their Lordships. have little doubt that had Thomas Browne 
Skinner had the absolute title to the equity of redemption at the 
time when Lachman Das purported to transfer the absolute title 
to the Nawab the case would have been brought within section 
134. The appellant sought to put a limjted construction on the 


` 
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e. article by contending fhat it only applied -whére tho- transfer RC ° 
took. place while the ‘mortgages was. mortgages, or at- any 1939: 
rate transferred possession which he had obtained as mort » Richard 


gagee. It did not apply, they said, where, as here, the eanel Skinner 
mortgages had apparently ceased to be mortgages by get- Kunwar Маша 
ting in- the equity of redemption, and had obtained: pow Singh. 
session not under the mortgage but’ under’ the purchase of Lord Atkin 
the equity in 1872. Their Lordships see no reason for accepting = 
this-view. It appears to them to be immaterial that the mort- 
gageo should have thought he was absolute owner ifin fact he 
was mortgagee ; and immaterial whether he got possession before, 
under or after. the mortgage ifin fact he purported to transfer 
the property to the transferee. But in the present case the 
transfer which is ex concessis- ineffective to give the absolute 
title was made during -the existence-of the particular estate 
vested in Thomas Browne Skinner,- and in such a case the provi- 
sions of Article 140 apply. It was, indeed, faintly contended 
by the appellant . that the plaintiff. claiming only an equity of 
redemption did not come within the meaning of a remainder- 
man. It appears to their Lordships that so to hold would be to 
do violence to the language and reasoning of this Board in Skinner 
у, Naunihal Singh (1), in 1913, and would be inconsistent with 
the ordinary meaning of the term. Whether Thomas Skinner 
settled the estate subject to the  incumbrance or whethet 
he settled the equity in either case he created a contingent 
remainder which vested in the plaintiff in possession in 1919 
on the death ofthe last of her brothers without issue, So far, 
therefore, as the defendant rélies upon the enjoyment of the 
absolute title for ro years* from the transfers from Lachman Das 
and his successors in 1898 and 1903 he is defeated by the pro- 
visiona of section (Article ?) 140, It is unnecesaary to add that if 
the transfer ultra the mortgage interest had taken place in the life- 
time of Thomas Skinner, the settlor, so that time had begun to 
run in his lifetime, Article 140 would not have availed the plaintiff. 
This is in accordance with section 9 of the Limitation Act which 
itself follows the provisions of the English law. As it is, however, ` 
the defendant is defeated in his enjoyment of the absolute title 
by the provisions of Article 140. Не then has to fall back upon 
the transfer to him of the mortgage interest of Lachman Das 
in the original mortgage of 1863 which, according to the decision 
(х) (1913) 1„ В, 401. А. r05 j I. L. В. 35 All. a11 $ 17 C, L. Je 555 
* то years sooms to be clerical ertor,—E, J. Re 
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ofthe Privy Council in 1913, was gwead tanium transferred to 
him in the folds of the larger title which he thought he was getting. 
But if he has to rely upon a mortgage title then he must take it 
subject to the obligation of all mortgage titles, vix, the obligation 
to be redeemed. Itis conceded and is plain that Article 134 
does not protect the transferee of a mortgage by express transfer, 
and it appeara to their Lordships idle to suppose that it protects 
а person who has taken a transfer only of a mortgage, but has 
taken it without his knowledge  mistakingly supposing that he 
was getting something better in circumstances like the present, 
where he cannot maintain his superior title by reliance on any 
period of limitation, Resting as he does on the interest of 
mortgagee he is liable to be redeemed. The period of redemption 
began, it is true, in the lifetime of Thomas Skinner, and Article t4o 
has no application but the statutory period runs for бо years and 
had not expired when the plaintiff filed the present suit. Their 
Lordahips therefore are of opinion that this appeal should be 
allowed with costs here and below and the order of the Subordinate 
Judge restored, and that the case should be remitted to the High 
Court to make such additions to the decree as may seem just to the 
plaintiff in view of the fact that possession has been withheld 
from hinr and his testatrix since the date fixed in the preliminary 
decree. Тһе right to possession will be governed by the preli- 
minary decree with which, as their Lordships are informed, . the 
plaintiff has complied. Their Lordships will humbly advise His 
Majesty accordingly. 

Chapman, Walker & Shephard : Solicitors for the Appellant. 

Douglas, Grant & Dold: Solicitors for the Respondent. 

KJR *. Appeal allowed. 
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Paim: Lord Shaw, Lord Warringien of Clyffe, Lord Atkin, 
° — Sir John Wallis and Sir Lancelot Sanderson. 


MOHABBAT ALI KHAN 
”. 
MUHAMMAD IBRAHIM KHAN AND OTHERS. 


[Om APPEAL FROM THE COURT OF THE JUDICIAL COMMIBSIONER 
or THE NortTu-Wxer FRONTIER Province, | 


Muhammadan Law—Marriags—Continuens cOhabitation— Achnewledgment— 
Presumption of marriage and legitimacy—~ Rebuttal of—Onns probandi. 
Where a child has been born to a father, of a mother where there has not 

been a mere oasual concubipage, but а more permanent connection, and where 

Шеге is no insurmountable obatacle to much a mariage, then, according to the 

Mubammadan Law, the presumption is in favour of such marriage having taken 

раф : Khajah Hidayui Osllah v, Rai Jan Khannm (1) followed, 

The law presumes in favour of marriage and against concubinage, when а 
man and а woman have cobabited continuously for а numberof years: Inder 

Singh т. Thakar Singh (2) referred to. 


The legal presumption in favour of marriage is not weakened by evidenco to 
the efíoct that thero was a clan proclivity towards concubinage rather than 
marriage, nor by evidence thai the woman was nota purds naskin lady. It is 
no part of the law of Indis that to have lived and to remain behind the furdak 
is a noccesary part of a lady's lagal marriage or a conclusive evidential fact. 

In all cases in which marriage may be presumed by cohabitation, combined 
with other circumstancos for the purpose of conferring upon the woman the status 
of a wife, it may also be presumed for the purpose of establishing paternity. 
Ifa man has acknowledged anothar as his logitimate child such acknowledg- 
ment raises a prosumption both In favour of the marriage and of tho legitimacy. 
The presumption is, of course, rebuttable, by proof either that the mother of 
the acknowledgee could not poewibly have been the lawful wife of the 
acknowledger at any timo when the  acknowledgdo could have been 
begotten, ог that there was по such mardage in fact. Once the clalmant son 
establiahos а good acknowledgment of legitimacy in his favour, the marriage 
will be held proved and the onus rests on those who deny a marriage to negative 
it in fact. Wilson's Digest of Aaglo-Muhammadan Law, sections 84 and 85, 
and Habibur Rakaman Chowdhury e. Altaf Ali Chowdhury (3) referred to, 


Appeal No. 53 of 1928 by the Plaintiff from a decree of the 
a4th January, 1987 of the Court of the Judicial Commissioner, 
North-West Frontier Provinces, Peahawar, (Mr. Н, Fraser), set- 
ting aside a decree, dated the r4th April, 1925, of the Court of the 
District “Judge, Kohat. 

(1) (1844) 3 M. L А. 395 (a) (1921) L L, R. a Lah.207.- 

(3) (1931) І. R. 48 1. A. 1143 33 C. L. }. 479. 
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The main question for determination оп the appeal to the 
Privy Council was whether the appellant, Mohabbat Ali Khan, 
was the legitimate son of one Khan Sahib Khushdil Khan, by 
Mussamat Babo, 

The material facts of the case appear sufficiently from their 
Lordships’ judgment. - 
^ On the question as to the plaintiffs legitimacy the two Courts 
in India differed. The District-Judge decided that issue in the 
plaintiffs favour whilst the троше Court decided it in favour 
of the defendants, 

The learned Judicial Commissioner said that the plaintiffs 
position was that his mother was legally married to Khushdil 
Khan about the year 1905, and that some time before he married 
her she and her mother had been working in the house as maid- 
servants. There was no documentary evidence of-the alleged 
marriage of Mussamat Babo and Khushdil Khan, and the learned 
Judicial Commissioner came to the conclusion, on a com 
sideration of the oral evidence, that the plaintiff had failed to 
establish the marriage by any direct evidence: 

The learned Judicial Commissioner then considered the treat- 
ment of the plaintiff by his father and the members of his family 
in.order to see whether their treatment would raise a presumption 
in favour of the plaintiffs legitimacy, He said .—'' On behalf of 
the plaintiff it is contended that in view of the continuous coha- 
bitation of Khushdil Khan with plaintiffs mother and the father’s 
support of the boy, this.treatment of him by the father and the 
father’s family raises a presumption amounting to proof that 
the mother was the legally wedded wife of the father, as held by 
the District Jwdge. I have already pointed out, however, that 
where fathers have such a scant regard for the matrimonial tie, 
their treatment of their maid servants’ offspring as sons raises no 
great presumption in favour of legitimacy”. 

DeGeuyther, K. C., Parikh and Syed Asiam for the Appellant, 

Dunas, К. C, and Wallach for the Respondents. 

DeGruyther, К, C.: Tho sikak marriage of the appellant's 
parents is proved. There was no legal impediment to their 
marriage, =. 

Dunne, К. C. : The Judicial РК was right in hold: 
ing that no presumption in favour of the plaintiff's TELE arises 
in this case. 

(Sir Lancelot Sanderson : There is no evidence -to show that 
the woman was à concubine.) ' С. : 
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(Lord Atkin: The learned Judicial Commissioner says that Р, СУ 
in this'particular family continuous cohabitation gives rise. to no етеу 
presumption of marriage.) ТӨӨ ҮТЕ 


(Sir Lancelot Sandergen : In this case we have not ae continu- 
ed cohabitation, but also acknowledgment and evidence.of mar- 
паре. We have got to take them altogether. It is not a case of 4 _ т 
mere continuous cohabitation, and we have to take into considera- a 
tion the other facts also). | 

(Lord Warrington: Treatment as a son, if it is an open treat- 
ment and not secret, may amount to an acknowledgment.) . 

(Sir Lancelot Sanderson : It is quite obvious that acknowledg- 
ment of sonship is not sufficient. It must show thatthe acknow- 
ledger intended to acknowledge the child as a legitimate 
son), | . 
(Lord Skaw refers to Amir Ali's Muhammadan Law as to the 
Purdah system. Purdak is a very common practice and it has no 
legal sanction as evidence of marriage), | 

Dunne contends that the. custom of Purdah has for centuries ` 
been strictly observed by all Muhammadans except the poorest, 
See the judgment of Mr..Justice Rafi q, in Jamiluédin у. Abdul 

Majeed (х) а case from the N, W. Provinces, 

(Zord Skaw refers іо Wilson's Anglo-Muhammadan las; page 
бт, under the heading “ The Purdah System", and reads from the 
passage commencing, " In most Muhammadan communities the 
legal freedom of women is, to some extent, nullified in. practice 
among the upper classes by the fashion of seclusion”) 

(Lord Warrington : Purdak is a social institution, поі а legal 
system.) 

(During the argument on the PwrdaA question Lord Atkin 
emphasized the fact that the Trial Judge, who decided in favour of 
the marriage, was himself а Muhammadan).  — 

DeGruyther, К. C. replied: As to the essentials ‘of a valid 
sikak, see Amir Alis Muhammadan Law, Vol II -page 283, sec- 
tion 3, Chapter 6, (4th edition). 

The mere absence of a deed of dower would ` not indicate 
that there was no marriage. 

In the course of the argument, reference was made to the 
following authorities :— d 

Khajah Hidaywt Oslak v. Rai Jam Khanem (2); Habibur 
Rakaman Chowdhury v. Altaf Ali Chowdhury (3); Sadih Husain 

(х) (1915) 13 A. L J. 361. (а) (1844) 3 М. I^ A. жу. 

G) (ga) L-R. 48 L A-114 1 33 C, L. J. 479- - 
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Khan v. Haskim АД Khan (1); Imambandi ч. Mutsuddé (з); 
Jawiluddin v. Abdul Majeed (3); Pusotiun Bebes v. Omdah Bobes (4). 

Their Lordships’ judgment was delivered by 

Lord Shaw: This is ап appeal from a decree of the Judicial 
Commissioner for the North-West Frontier Province dated the 
24th January, 1927, which set aside а decree dated the r4th April, 
1915, of the Court of the District Judge, Kohat, The District 
Judge had decreed that the appellant is the legitimate son of one 
Khan Sahib Khushdil Khan. The Judicial Commissioner revers- 
ed this judgment and dismissei the plaintiff's suit, 

The plaintiff was born in 1906, It.is not disputed that he 
is the son of Khushdil Khan by Musammat Babo, Various 


_questions were raised in the case, but the only point remaining 


for determination in this appeal is whether the appellant is the 
logitimate son of the Khushdil Khan, that depending upon whether 
Khushdil and Musammat Babo were married persons, 


In August and September, 1923, Khushdil had serious attacks 
of illness, accompanied by paralysis and aphasia. While still 
suffering from these diseases he, on the and April, 1924, executed 
a deed of gift by, as was alleged, making his thumb impression 
upon the deed after the provisions thereof had been carefully 
explained to and assented to Бу him. 

This part of the case drops out, both Courts below having 
concurred in finding that Khushdil was proved to have been men- 
tally incapable of understanding the deed on account of his illness, 
and that the deed was therefore invalid. 


The remaining part of the suit, however, is head 1 ofthe 
plant, which hsks the Court to pronounce a declaratory decree 
“ that plaintif is the lawfal son of the said Khan Sahib Khush- 
dil Khan," and upon this the Courts below have differed, If the 
plaintiff is the lawful son he is the sole male heir of Khushdil 
and the property rights in the deceased's estate would be regulat- 
ed accordingly. ` 

The question whether Khushdil and Musammat Babo were 
married is one of fact, and as such was investigated and has been 
summarized with the utmost care by the District Judge. A most 
important part of the case attempted to be made by the respon- 


(£) (1916) I, L. R. 38 АН. 637 у L. R. 43 I. А. 313435 C, L. J. 363, 
(ж) (1918) 1.1. R, 45 Calc. 878; L. К. 46 I. А. 383 a8 С. L. J. 409. 
(3) (1915) 13 А.І. J. 361. (4) (1868) 10 W. R. 459; 
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*. dents was that such a marriage was legally impossible because at 
the time of the marriage, and the birth of the appellant, the lady 
was already married to one Ilyas. The respondents plead that 
“ her husband Ilyas died six or seven years ago and she was 
bound to him by #i#aÃ up to that time.” Had this been estab- 
lished it would, of course, have been a compléte answer to the 
appellant’s suit. Both Courts below, however, have agreed 
that there was no such marriage, and that the body of evidence 
produced to that effect is altogether untrustworthy, As the 
District Judge puts it, "the story that" Ilyas was married to 
Musammat Babo is fictitious.” 

Whst remains accordingly is of a limited scope. But it 
must be obseryed that the witnesses denying the mariage of 
Musammat Babo with Khushdil are very largely the same persona 
who allege the fictitious story of her marriage with Ilyas, This 
circumstance does пої seem to have had attached to it by the 
Judicial Commissioner the weight which was its due, ў 

It is unnecessary for the Board to recapitulate in detail the 
evidence given in the case. They are satisfied that the con 
clusion upon that evidence, oral and documentary, and ‘taken as. 
a whole, by the District Judge, was sound. 

. Was there а sjak ceremony ? It is in evidence that it was 
solemnised by Imam, who is one of the witnesses : a cousin of 
the bride, now dead, acted as adar vakil, that is agent ` for the 
bride. Two others who acted as the required witnesses are also 
dead. Three other persons have given evidence in support оѓ 
the marriage. It is possible to criticise with much effect such 
oral evidence, but fortunately the case does not stand upon this 
alone. The life histowy of the parties has to be considered; 

Upon that there can be no doubt that Khushdil the father, 
acknowledged Mohabbat Ali Khan, the plaintiff, as his son, and 
this in circumstances which were clearly equivalent to ап affirma- 
tion that he was a legitimate son. Shortly after the boy's birth, 
namely, in August, 1906, Khushdil Khan stated on oath that he 
had gota son, This meant the appellant, who was his only son 
atthe tims. Further, the gon and bis mother lived in family 
with Khushdil, and continued to do so from his birth in 1906 
to the date of Khushdil’s death in 1925, . The circumstances of 
the family were these. Before the marriage to Musammat Babo, 
Khushdil Khan had already married thrice, but about the year 
1903 only two of his wives were alive, By ons of these. wives 
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he had one daughter, There were also born to.him two юш 
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by another of his wives, but they died before 1904, and he һай. 
only a daughter alive. Ая the Judicial Commissioner says in his 
judgment :— 

“Tt seemed unlikely that he weal beget a son TE any of 


hid existing wives, and іп а desire to have male offspring he may 


well, argues counsel for plaintiff, have turred toa maidservant of 
of his own household in thé hope of obtaining it ; there would, 
therefore, have been E unnatural in a mariage ‘between 
the two." . 

- The argument, the learned Commissioner thinks, is far from 
convincing, and he refers to a certain view which he entertains 
ás to the practice of other members of the family than Khushdil. 
‘To that allusion will be subsequently made, 

-- These being the domestic facts, it is not questioned that the 
appellant and his mother lived continuously in the deceased’s 
house, and the appellant was brought up as опе of his family, 
One fact in particular may be alluded to, When the boy reached 
school age a notable circumstance is that Khushdil signed an 


‚ application to the Headmaster, Government High School, 


.Kohst, saying =~ 
9 Sir, 
‚ © I request you-to kindly admit my son Mohabbat Ali ів the 
school. . The necessary information is given on reverse (below). 
‘I herewith produce the School Leaving Certificate, І here- 
by declare that he has not been admitted so farin any recognised 
school" - . ` 
-- The appended ПОЕТА includes the following :— 
: " Date of birth—rst January, 1906. 
“ Father'f name—Khushdil Khan, Rais, Kohat. і 
* Caste or tribe—Mussalman, Afghan, Izzat Khel,” 
This is signed: by Khushdil in his own hand, giving the 
- particulars of his-own ‘on and his own tribe, the date being 
11th April, 1919. . Two years later a leaving certificate is given 
.that “Mohabbat Ali Khan, son of Khan Sahib Khushdil Khan, 
attended the: Government High School,’ Kohat District, -from 
ллһ. April, 1919, to ‘and. April, 1921.” This certificate was 
. applied for-by Taj Mohammad Кһар, а cousin of гане and 
in the application he referred to. the appellant as.." my -brother’s 
«son, Mohabbat Ali Khan.” ~ ` 
~ Further а number of transactions relating to land, and- in 
revenue records, appear from documents produced, in which the 
*appelant is described by Khushdil and his relatives and others 


. 
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as " Ehushdil's son," The documents have been produced, and 
they are referred to in detail in the judgment of the District 
Judge ; it is sufficient to 'say that they appear to - demonstrate 
with clearness both the sonship and the legitimacy -of the appel 
lant. The father took much interest in his upbringing, and there 
are letters between both the father and the son onthe one hand, 
and other members of the family on the other, showing that the 
interest in his upbringing and education was shared by these 
relations, Throughout the transactions and correspondence 
referred to, no suggestion of any kind appears to the effect that 
Mohabbat was illegitimate.’ The entire body of facts is confirma- 
tory of his legiti macy. ; 

The law applicable to such a case is quite settled. As Dr. 
Lushington, delivering the judgment of the Board, observed 
in KAajak Hidayut Oelah v. Rai Jan Khanum :— 

“ where а child has been born toa father, ofa oda Were 
there has been not a mere casual concubinage, but a more 
permanent connection, and whers there is no insurmountable 
obstacle to such a marriage, then, according to the Mahomedan 
law, the presumption is in favour of such marriage having taken 
place," 

According to Sir R, K. Wilson's “ Digest of Anglo-Moham- 
medan Law," section 84 :—~ 

In all cases in which marriage may be ша bs co-habi- 
tation combined with other circumstances for the purpose of con- 
ferring upon the woman the status of a wife, it may also be presum- 
ed for the purposes of establishing paternity.” 

Section 85 may be also quoted :— 

“ Ifa man has acknowledged another as his йй child 
the presumption of paternity arising therefrom can only be rebut- 
ted by (to confine the instances to the one relevant). . (4) 
proof that the mother of the acknowledgee could not possibly 
haye been the lawful wife of the acknowledger at any time when 
the acknowledges could have been begatten.” { 

Evidence upon this last head was, as already mentioned, 
admitted under the allegation that the appellant's mother was 
married ta Ilyas, but proof of the allegation completely failed. 

The present case accordingly is оца of an acknowledgment 
by the father, an acknowledgment which involves the assertion 
that he, the father Khushdil was married to Musammat Bzbo, 
the appellants mother... Such .acknowledgment ^ undoubtedly 


(1) (1844) 3 M, 1. A. 295. iu i 
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raises a presumption in favour of the RUE and of the 
legitimacy, 

The presumption is no- doubt rebuttable, and if there -is 
proof a&wnde on the subject to the effect that there was no such 
marriage in fact, the same position is reached as if no such 
marriage had bean possible. A recent instance of positive 
disproof of the marriage was Дайы» Rahaman Chowdhury v, 
Altaf Ali Chowdhury (1). As Lord Dunedin pat it :— 

“Such acknowledgment in face of the fact that there was no 
marriage is of no avail," 
and the general law was summéd up in the same judgment as 
follows:— 

“A claimant son who hasin his favour a good acknowledg- 
ment of legitimacy is in this position: the marriage will be held 
proved and his legitimacy established unless the marriage is dispro- 
ved. Until the claimant establishes his acknowledgment the onus 
is оп him to prove a marraige, Once he establishes an acknow- 
ledgment, the onus is On those who deny a marriage to negative 
it in fact," 

It would accordingly appear clear that it rests upon the res- 
pondents in this case to establish that there was no marriage. 

It might not be considered necessary to enter into any ques- 
tion of presumption of proof, as their Lordships find themselves 
in agreement with the District Judge to the effect that the marriage 
is proved ; and they do s0 on a broad induction of the oral and 


"documentary evidence as a whole. But their Lordahips think it 


expedient to deal with the reasons which have induced the Ju- 
dicial Commissioner to differ from the District Judge. He cor- 
rectly says :-^ 

‚ “The law presumes in favour of marriage and against concubi- 
nage, when a man and a woman have cohabited continuously for 
a number of years, There is -ample authority for this position, 
which will be found cited.in a ruling ofthe Lahore High Court, 
Indar Singh v. юе SET 

* * 

He then "m dictio — 

“The strength of the presumption, however, йаш 
vary according to the circumstances of each particular case, and 
the habits of the Izzat Khel clan in the matter of concubinage with 
maidservants and slave girls can scarcely be described as nor- 


(1) (1931) L. R, 481. А. 114; 33 C. L. J. 479. 
(з) (1921) I. L. К. 2 Lah, 307. 
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* mal We know of four certified cases of sons born of alave 
girls (Åanisaksadas). These are Mawaz, son of Sharbat; Mana- 
war, коп of Ata Mohammad Khan ; Khushal, son of Nawab Baha- 
dur Sher Khan ; and Abdul Rahman, grandson of Nawab Bahadur 
Sher Khan, It is on the record, or has been held by the Courts, 
that Mawaz was the only one of these four whose father entered 
into a lawful marraige with his mother. The other three . were 
the offspring of concubines outside wedlock, The names of other 
haxisaksadas have been mentioned ; so that there are at lesst 
four and probably several more of such cases amongst the imme- 
diate descendants of Sher Ali Khan, £ e, the family with which 
we are now concerned. The presumption in favour of legitimacy 
arising from continuous cohabitation overa period of years is 
one which is based on public policy, and in the case of Muham- 


madans, no doubt, on the well-known doctrine of Muhammadan. 


law, which abhors bastardy. In a family like the present, how- 
ever, which pays scant regard to the matrimonial tie in the be- 


getting of children from women of low caste, the presumption; 


in my opinion, must be so small as to be practitally negligible. 


It might operate as a factor to turn the scale where the evidence 


for and against a marriage is equal, but it is not sufficient to 
transfer from а claimant son some obligation to prove. his own 
legitimacy. So the burden of proof may be ore as = 
equally distributed over the parties,” 

The Board think it right to say at once that it can give no 
countenance to the doctrine here set forth. It amounts to this, 
that the proof as to whether there was a marriage between 
two parties із to include a consideration of the character and con- 
duct of various relatives ; an estimate is to be formdd as to whe- 
ther on the whole these relatives prefer the tie of' concubinage 
to that of marriage. The suggestion further appears to be: 
that the facts of the particular case, in which evidence is given 
pro and contra bearing upon- the‘ issue of marriage, are not 
to be regulated by the well-known presumptions of law, but that 


these presumptions are to be wiped out by reason of the con- 


duct and mode of life and predilections of other persons. Each 
case of cach of these relatives,would have required to be sepa- 
rately investigated on its own merits: without that, the way is 
opened for family gossip ona wide pep prompted by тоне 
unknown gnd knowledge untested, . 

A further suggession of which ibd: Lordships cannot approve 
appears to amount to this: that a Court of law on evidence such 
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as is given here would pronounce а view to the effect that there 
was a clan proclivity towards concubinage rather than marriage, 
and therefore that marriage and the legal presumptions in fa- 
your of it cannot be sustained, 

Their Lordships think it right further to say that the evidence 
on this subject should not have been allowed by the District 
Judge. He attached no weight to it himself, but it waa not 
only without weight, it was without competence. 

It remains to be added that undoubted difficulty arises in the 

case on account of the fact that the mother of the appellant 
was nota urdak waskim lady. The other wives lived behind the 
фитад according to the well-known Mohammedan habit. They 
were strict Mohammedans, young persons brought from Afga- 
nistan. The third wife, Musammat Babo, had been in fact a 
maidservant and housekeeper in the household of the deceased. 
When the marriage took place she continued her duties in the 
household and was not fwrdah  wmaiAim. Even if that had invol- 
ved or recognised a lack or disregard of social status, those 
things wero essentially matters for herself and her husband to con- 
sider, But itis no part of the law of India that to have: lived 
and to remain. behind the gwrdaA is a necessary part of a lady's 
legal marriage or:» conclusive evidential fact. It is a cireum- 
stance to be considered whem the fact of the marriage is in issue. 
But that issue is to be determined on a broad conspectus of 
the whole situation, including of course the furdaA item. In the 
present case, it is by no means sufficient to interfere either with 
the presumptions of law or the balance of the proof of fact, 
. Their Lordships wil humbly advise His Majesty to allow 
the appeal and to restore the jgdgment of the District- Jud- 
ge the.costs of the case from that date, thatis to say, in the 
appeal to the Judicial Commissioner and to His Majesty in 
Council, to be paid by the respondents. 

T. L, Wilson. & Ce: Solicitors for the Appellant. 

S.L. Polak: Solicitors for the Respondents. 


EJ X. ; Appeal allowed. 
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[Ox APPEAL FROM THX HIGH COURT OY JUDICATURE AT 
Влмосок.] 


Regisiration—Indiam Registration Act (XVII f 1908), Secs. 17 (1) (b), 49— 
Equitable charge upon immoveable property—Compulssry cdm om 
sf non-registration. 

A document creating an equitable charge upon Immoveable property comes 
within the purview of sectlon 17 (1) (b) of the Indian Registration Act, 1908, as 
creating a right, title or interest over immoveable property, and is, therefore, 
compulsorily registrable, and if not registered, no charge can In law be created 
by it, (vide sectioa 49 of the Act) 1 Dayal Singh v. Inder Singh (1) rofocted 
to. 

Appeal No. 65 of 1928 by the Plaintiff, from the judgment and 
decree, both dated the goth April, 1926, of the High Court of 
Judicature at Rangoon on its Appellate side (Awiledge C. 7. and 
Maung Ba, J.) setting aside a decree dated the Sth. May, 1925, of 
the same High Court in its Original jurisdiction (Masng 
Gyi 7.). | 

‘For the purposes of the present report the material facta 
of the case are set out sufficiently in their Lordships’ 
judgment | 

The main question for determination on “the appeal to the 
Privy Council was whether the appellant, a creditor of the 
estate ofa deceased insolvent, was entitled to have his debt 
charged on the immoveable property of the said insolvent. The 
Trial Court decided in the affirmative, The Court of Appeal 
reversed the decision and held that the appellant could not 

claim a charge, 

The learned Judges of the Court of Appeal, in allowing the 
appeal, made the following observations in their judgment :— 


“ The law seems to be simple enough. Ia section 54 of the . 


Transfer of Property Act it is laid down that a contract, for the 

sale of immoveable property is a contract that a sale of such 

property shall take place on terms between the parties, and that 

such а contract does not of itself create any interest in or” charge 
(1) (1996) L- R. 53 1. А. 314 ) 44 С. Le J. 97- 
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on such property. We may: point out that this law is a distinct « 
departure from the English law under which tbe purchaser by 
virtue of the contract of dale becomes in equity the owner of the 
property from the date of the contract. So this principle of 
English law has no application. to’. places’, where, the Transfer of 
Property Actis in force: (I. L, R. 44 Cal 549, Р. C) The 
other point- we have to consider is whether Khoo Sein Ban can 
claim any benefit under clause 6 (b) of section 55. Under that 
clause a buyer is entitled unless he has improperly declined to 
accopt-delivary of the property to. a charge on the property as 
against the-seller and all persons claiming. under him with notice 
ofthe payment to the extent of the seller's interest in the 
«property for the amount of-any purchase-money properly paid by 
the buyer in anticipafion of the delivery and for interest. on such 
amount, What do we find here? The first contract was to com- 
vey the property in satisfaction of debts amounting to nearly half 
a lakh. But subsequently another small piece was accepted valu- 
ed at Rs. 15,000, in part payment of the debts. The learned 
Judge held and we agree with him that that contract no longer 
existed. . In the absence of a contract for sale we fail to see how 
any of the rights and liabilities of buyer and seller under section 
55 can be enforced. For the above reasons the learned Judge 
was wrong in declaring a charge in respect of the balance of debt 
on the suit property." 

Lowndes К. С. апа Kenelm Preedy for the Appellant. 

` Dunné К. C, and S, Hyams for the Respondents, 

Lowndes K. C.: The appellant was entitled to specific per- 
formance or in any event to a charge as held by the Trial 
Court. * 

Dunne, XC. for thé Respondents: The document created no 
legal charge on the property in question, Refers to section 17 of 
the Indien Régistration Act, and the “ Explanation” added by 
Act No, П of 1927, аз regards an agreement for sale. * 

(Lord Tomlin: The recital of payment of the earnest money, 
ФС, уне recital may not require registration, but there тау be 
something else, which may bring it within the scope of the sec- 
fion. ` 

` Kefers to Lord Dunedin's judgment in Dayal Singh v. Indar 
Singh (т) and to the “explanation” since enacted in section 17 of 
the Registration Act, 

"The intention of the Legislature in enacting the new Explana- 

(1) (1926) Т. R. 53 1, A. 314 j 44 С. L. J. оу. 
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e tion was that a party shall not be deprived .of the right to obtain P. C. 


specific performance, although the document created a charge. “igap: 
The document in the prosent case ‘was not.a contract | of’ sale haies 
within the '* Explanation", e pris n 


Lowndes, К. C. in reply: What we have sued for is, specific Tim Giat Toa: 
performance of the document, asserting that it is an agreement  - * 
‘of sale, Supposing your Lordships hold it is not ‘an agreement 
of sale, but an agreement to liquidate the debt out of the 
property, it amounts to an agreement to mortgage, and why: 
should the appellant not havea decree for specific performance 
of the agreement of mortgage ? 

(Lord Tomlin: Does it require registration ?). 

No.: an agreement of mortgage never requires. registration. 

(Lord Temlin: Does not an -agreement of mortgage create a 
charge and so require registration 3). 

(Sir Lancelot Sanderson refers to section 17 of the Indian Regis 
tration Áct). - 

The question is, does the document here create, in itself, an 
interest in immoveable property. 

(Lord Tomlin : In English law, it is clear that the documeat 
would create an equitable charge, Is the law in India different ?) 

(Sir Lancelot Sandersen: Section 17 (a) (5) of the Registration 
Act may possibly take it out of the statute). 

We have purely a statutory right in India, 

(Lord Tomlin : With regard to contract of sale, there is now 
an express provision made by the new Act of 19127, but no similar 
provision is enacted in regard to an agreement to mortgage). 

(Lord Shaw: What is your position? Do уопаяк. for specific 
performance of contract of sale or contract of mortgage?) 

I submit that it is the agreement of sale of. which we 
claim specific performance, That has been our case throughout. 

(Lord Skaw, after referring to the plaint, observed: You are. 
asking for a declaration-of charge and not for specific performance 
of.any agreement to sell, In the plaint you do pot refer to it as an 
agreement of sale. In your very first prayer, you-ask for a declara- 
tion of charge). 

We are anxious to have specific performance ofthe: agreement 
to sell. 

. Refers to Dayal Singh's case (1), which held that an agreement 
of sale required registration, That was a very unfortunate decision, 


(1) (1936) L. R. $5 LA. 214 5 44 С. Le Je 97 
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because it was an appeal from the Punjab, and it was erroneously Ы 
assumed that the Transfer of Property Act applied. 

(Sir Lancelot Sanderson: The appeal was argued ex parte and 
the learned counsel was not aware that the Act was not in force in 


Tes cuit i Ten, the Punjab). 


^ 


March, 11. 


To meet the difficulty created by Dayal Singh's case (т), Act 
7,7 No. II of 1927 was passed. The new explanation says that "the' 
document shall not be deemed .to ше or ever to have required 
registration.” 

(Lord Tomlin: The effect of the new Act i$ to wipe off that 
Privy Council judgment). 

Section 55 (6) (b), Transfer of Sape Act, gives the buyer a 
charge, and the Act of 192 7 lays down that the document, though 
it creates a charge, does not require registration, I submit that 
if your Lordships hold that the document in the present case does 
confer a charge, then according to the Act of 1927, such a docu- 

` ment sever did require registration, The “Explanation” says that 
when a document is nothing but anagreement to convey and 
recites that the whole or part of the purchase money has been paid 
in advance, that document shall not require registration, The fact 
that section 55 (6) (b) operates to give the buyer a charge, will not 
render the document compulsorily registrable, 

During the course of the argument, the following anthorities 
were cited at the Bar: t 

Мант Shwe Gok v. Maung Inn (2); Lalchand Moiiram v. 
Lakshman (3) ; Vesey v. Rashleigh (4) and Dayal Singh v. Indar 
Singh (1). 
` Their Lordships’ judgment was РАТЕ by * 

Lord Shaw :—This is ап appeal from a decree of the High 
Court at Rangoon made in its Appellate Jurisdiction on the aoth 
April, 1926. It reversed a decree of the same Court made in its 

. Original Civil Jurisdiction on the 8th May, 1925. In the case for 
the appellant the point to be decided is thus stated ‘The principal 
question in this appeal is whether the appellant is entitled toa 
charge upon certain. property in Rangoon known as ‘Mount 
Pleasant’ as was found by the Trial Court or only to a money decree 
as held by the Court of Appeal," 

Itis unnecessary to repeat the facts ofthe case antecedent to 
the and August, 1923. -They are stated with sufficient particularity 

(1) (1925) L. R. 53 L A. 214 4 44 C. L. J. 97. 
(з) (1916) 1. L, К. 44 Calc, 5343 1 35 C. L. J. 108. 
(3) (1904) L L, R. 28 Bom, 466.: (4) [1904] 1 Ch. 634. 
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jobs dec fon the parties and Ie seien of the Courts 
below.” ш 

One Lim Chin Tsong, a Chinese resident in -Burma, had 
acquired in r909 а small plot of land of 1°87: acres in extent, 
part of “the Golden Valley Estate” in the district of Rangoon. 
In 1919 he also purchased two other properties, one of which was а 
house and land known as “Mount Pleasant”—the subject matter of 
the present suit; Lim Chin died on the end November, 1923. 
There had been a variety of business transactions between him and 
the appellant Khoo Sain Ban. 

Some months before his death in November, TN on the 
and August, 1923, Lim Soo Hean & Company, being the firm 
of which Lim Chin was the sole p gave to-the appelant the 
document :— - 

i Rangoon, end August, 1923. 
“DEAR Sam Ban, | 
: І confirm that we owe you nearly half а lakh of Rupees, I shall 
convey you my property known as “Mount Pleasant" as agreed by 
me to liquidate the amount a3 soon as I feel a littlo better. 
(Sd.) LIM SOON HEAN & CO. 

The argument before the Board had reference to the proper 
construction of that instrument. : 

. In 1924 his widow, the respondent No. т, biis letters of 
administration, and she executed in April of that yeara registered 
deed in favour of the appellant transferring to him the firat small 
plot of land mentioned, and the appellant Sain Ban accepted 
the said transfer as "in part satisfaction of” his debt which was 
stated to be Rs. 52,734. ‘Ihe price of the plot was Rs, 15,000, 
leaving a balance of Ra. 37,734 still due, In Jume, 1924, the 
estate -was placed for administration in insolvency and the respon- 


. dent No, a was appointed official assignee. 


- In September the appellant filed a claim asa creditor on the 
estate ав. рег an account which.included two sums of Rs, 1,000 and 
Rs, 2,800 said to have been advanced: to respondent No. 1 after 
her-husband’s death.. In that account the Rs. 15,c00—the value 
of the small property transferred—is clearly credited and the final 
balance of Rs. 43,533 is followed by this statement :— 

“This.amount is covered by property known as Mount Pleasant 
with 7'92 acres freehold in "Golden Valley? . 

° It is accordingly fairly plain that the appellant ind his advisers 
viewed the transaction to be presently noted, as security, or cover 
for, pr charge, upon "Mount. Pleasant," The view, however, 
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pressed upon the Board wasof a more radical character, viz, a 
that the document fell to be construed as а still dxistent 
agreement for sale of which specific performance may be demanded 
at law. : 

The secon] “reason” for the appellant із :— 

"the appellant was entitled to specific performance or in any 
event to a charge as held by the Trial Court,” | 

By specific performance сап only be meant а performance of 
this obligation, “I shall convey you my property known as ‘Mount 
Pleasant." Ав has been shown subsequent to’ the execution 
of that document, the appellant had accepted a property valued 
at Rs, 15,000 in part satisfaction of the obligation of and August 
and in part payment of the şum due to him, and had jn fact 
credited that part payment accordingly. To grant specific perfor- 
mance would accordingly be to vest the property fully in the 
appellant in respect of an obligation which had been in cone 
siderable part extinguished. According to one argument laid 
before the Board the appellant would have been permitted to 
realise the property and he would then stand in the position of 
a debtor to the estate of the vendor should more be obtained 


` than was necessary to-cover the remnent balance. 


In the opinion of their Lordships, looking to the facts of 
the transaction, specific performance of the obligation cannot 
be given or-worked out оп any such principle, On- the gene- 
ral point of construction of the document taken asa whole there 
aretwo views. It may be argued for as an obligation to grant 
an out and out transfer, liquidating the amount due in the 
sense that: no debt remained between the parties, the property - 
having been «iven &nd accepted in complete liquidation, that is 
to say .in the sense of complete extinguishment of any existing 
debt. Difficulties might have arisen as to this construction 
‘and as to 105 possible application to a position of affairs in regard 
to а property in respect of which Rs, 15,000 had been accepted 
in part satisfaction for the debt for which the land had been (ав 
alleged) agreed to be: sold. Their Lordships are of opinion that 
in the circumstances a decree for - specific performance of the con- 
tract by conveyance of the property cannot be granted, and that 
the judgment of both of the Courts below on that topic ia right, 

~The other view, however, is. that, granted the payment of 
Rs. 15,000 as.stated, the document as it stands provides suffi- 
clent grounds for an equitable charge upon the property, to the 
effect of enabling the appellant to rank as a secured creditor 
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(he is of course an ordinary creditor) upon:the estate of the gran- 
tor, now in liquidation. The first-Court.thought :that it did : the 

High Court.thought that it did not, upon reference to sections 54 

and 55 (6) of the Transfer of Property Act. Their conclusion 

was that “in the abésnce of a contract of sale we fail to soe how 

any of the rights and liabilities of buyer- and seller ander -section 
55 can be enforced." 

The Board agrees with the result reached by the High Cour, 
but thinks that the case can and ought to be disposed of in accord- 
ance with certain statutory provisions of the Indian law, to which 
the attention of the Court below may not have been called. 

‘It must be remembered that the title deeds of the property 
were'not handed over and no question of security, charge or lien 
оп that ground arose. The claim of the appellant arises solely 
upon the document, and is of the nature ofan equitable charge: 


Such a charge can only found’aclainy in law. if the provisions of ` 


section 17 of the Registration Act, т908, аге complied with. . The 
provision. is-as follows :— 

“ту (т) The following documents shall be registered,.....(À) 
other nop-testamentary -instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or in 
future, any right, title or interest, whether vested or contingent of 
the value of one hundred карове and upwards, to or in immove- 
able property." 

‘It is plain that the document founded upon this record 
is one alleged to "create a right, title or interest over immovable 
property. Such а document, it is declared “ shall be tegistored.” 

Further by section. 49 it is provided as follows : 

* No. document рге by. section. 17 to “be торене 
shali— 

` “ (a) affect any immoveable property comprised therein, -or 
“ (f) confer any power to adopt, ог ` 
“ (¢) be received as evidence of any transaction affecting such 
property or conferring such power unlees it hag’ been 
registered.” LI 

These sections wero applied i in Dayal Singh v. Indar Singh. (1) 
with a reference to the antecedent legislation and. the provisions 
of the Registration Act were, of course, given effect to, - 

-In the-result acoordingly, their -Lordships are of -opinion.:that 
the. document. was compulsorily registrable, that it, was. not 
registered, and.that no-charge сап accordingly .:be-, created by., it, 

(1) (1996) L. В, 551. А 314 ; 44 C, L. J. 97. Д 


EHE 


Khoo Sain Ban 
v. 
Тап Guat Toan. 
Lord Shaw. 
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Р. С, It is unnecessary to proceed to the further general ground. refer- « 
1939. red to in the judgment of the High Court. 
рове Their Lordships will humbly advise His Majesty that the 
Khoo Sain Ban appeal fails with costs against the appellant. 
Tan Goat Toan. Stoneham & Sons: Solicitors for the Appellant. 
tre. Barrow, Rogers & Nevill : Solicitors for the Respondents, 
PE к. J. R. Appeal dismissed, 
FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, Sir Charu 
Chunder Ghose, Knight, Judge, Sir Zahid Sukramardy, Knight, 
Judge, Mr, Justice, M. IN. Mukerji and Mr. Justice, Jack. 


PADAM PROSAD UPADHAYAYA. 
— v. 
ia ; KING-EMPEROR.* 


Mistirection—Review under CL (25) af the Letters Patent—Opening fer the 
prosecution, what to contain—Intretuction of highly prejudicial matters to 
tha notice of the fury—Reading of petition of complaint in fermer proces 
ding between the parties under amether section af the Penal Code (Ас 

- XLV ef :860)— Certificate of birth, {f ferged—Verdict of jury, when cau be 

set aside—Letters Patent, Cl, (26), scope. ef—“Review the case’ —Delay— 
Limitation АЎ) (LX of 1908), Sch. I Art. 16a.—Tepics of prejudice connected 
with the character of the prisoner—Grave omission te direct the Jury on vital 
peint, if can be made gred by counsel's calling attention to it—Rvidence 
Act UI of 1872), Sect. 9, її, 80, 167—HEpidence entirely circumstantial-- 
Demeanour of wliness-—Contemporancons tnterpretation— Defective charge 
—Conviction, |f can be set aside, 

Per Rankin C. $1 (Suhrawardy and Mukerji $F. concurring) 1 So far as 
criminal cases аго concerned, the opening for the prosecution ought always to be 
confined to matters’ which are necessary to enable the jury to follow the ovh 

` douco when it is brought before them, This is not the stage of a case at which 

doubtful questions of admissibility should be either raised or decided. . Whether 
a document із admissible or not ів а matter which should always be ruled upon 


*Application for review under sectidn 26 of the Letters Patent, against the 
decision of Mr, Justice Jack at the High Court Semlons, dated the 9th January, 
1999- 8 EE 


Vor, L,] HIGH COURT, 


at the time the document is being proved or put in or the question asked of the 
witness, eIn many casos а thing may be good ovidence at one stage of the case 
and inadmissible at another. It is frequently necessary to give evidence to lay 
` the foundation which jutifies a question or the putting in of a document. The 
opening speech of the counsel for the prosecution "does not afford а proper oces- 
sion for the determining of such questions. 


The verdict of the jury cannot be allowed to stand unless the High Court in 
roviow under clause 26 of the Lettors Patent be of opinion that the same . verdict 
would have been arrived at had they been correctly and sufficiently directed : 
R. v. Panchu Das (1). It Is not open to direct rotrial in such a case. 


The phrase “to review the case" as used in clause 26 of the Letters Patent 
applies as much where a point of law із reserved by the tdal Judge as where 
the Advocate-General has given а certificate,  Inordinate delay may be a matter 
for consideration by the Advocste-Geaeral at the time when he is called upon to 
consider whether a certificate should be granted, This dealing under clauso 36 
of the Letters Patent is not a dealing with an application for review of Judgment 
within the meaning of article 162, Sch. I of the Limitation Act. 


Per C. C, Ghose, Jı Under clause 26 of the Letters Patent, the trial Jadge 
may reserve а point of law or points of law forthe opinion of the High Court 
or the Advocate- General may certify that in his judgment there is an error in the 
decision of а point or polnts of law decided by the trial Judge or that а point or 
points of law which has or have been decided by tha trial Judge should bo further 
considered. The Court then reviews the entire case or such part of it as may be 
песешагу and finally determines such point or points of law reserved or certified 
as the case may be and ‘thereupon’ may alter the sentence passed by the trial 


Court and pass such judgment and sentence es shall seem right to the Court. . 


The word ‘thereupon’ has been construed to mean that the determination af the 
point or points of law resorved or certified must be in favour of the prisoner 
before the Court can interfere with the conviction and sentence If it be found 
that the opinion of the trial judge on the polnt or points reserved or certified 
cannot be supported, it is not open to High Court to direct ea retrial. The 
Court has, no doubt, power under Cl. (36) of the Letters Patent to examine the 
evidence and determine for itself whether after the exclusion of the evidence or 
matter which may be considered inadmissible, the residue on the record is sufi- 
cient to justify the conviction. The Court will not substitute its own finding for the 
verdict of the jury and it must consider whether the evidence or matter Improperly 
admitted was of such a nature that it possibly may have considerably influenced 
the minds of the fury and whether it was reasonably certain that the injury would, 
not might, have acted on the unobjectionable evidence, if the wrongly admitted 
evidence or matter had not also been presented to them. Section 537 of the 
Code of Criminal Procedure has no appligatlom to a case under Cl. (26) of the 
Letters Patent : Amperør v. Kateh Chand (a) (рет Mookerjea J). Contrary view 
taken by Rankin, Jin Ewjerer v, Machay (3) not approved. 5 ` 

Per Jach Jı The High Court under Ci. (26) of the Letters Patent is to 


D 


(1) (1920) L L. R, 47 Cale. 671 у 31 C. L. J. 408. 
(а) (1916) 1, L, R. 44 Calc. 477 (503) $ 34 C. L. J. 400 (423). 
(3) (1926) 30 c. W. №. 276 (285) 3 43 C. Т. J. st: (319). 
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review the entire case or such part of it as may Бе necessary, and finally deter- © 


mine the point or points of law reserved or certified and therefore may alter 
tho sentence развой by the trial Court and pass such judgment and sentence as 
shall seem right to the Court. А statute must bo taken to mean what ft says, 
and if the words of the statute be plain and clear, it is not for the Court to raise 
any doubt ag to what they mean. The Court can on review, examine evidence 
for K»elf and determine without reference to the probable vardict of a jury, 
Whether, excluding tho inadmissible evidence, the residue is sufficient to Justi- 
fy tbe conclusion. The Legislature intentionally provided that the Court should 
be unhampeced by technicalities and any attempt to Introduce restrictions on the 
powers of the Court where there is none in the statute із to be deprecated. If 
the Court із convinced on the evidenoe that the accused із guilty he should not 
be acquitted merely on account of a defective charge. 


Per С. С. Ghose T, It is а rule of universal application that in а criminal 
trial eéunsel for the prosecution in opening the case to tbe jury, can only state 
ФЛ that is proposed or intended to prove in the case, so that the Jury may seo if 
there is any discrepancy between the opening statements of counsel and the 
evidence afterwards adduced in support of them and {t is wholly improper for 
counsel for the prosecution to open any matter to the Jury in respect whereof no 
evidence is intended to be ог can be adduced at the trial. 


Vory great care must be taken by counsel for the prosecution In the observa- 
tions he makes to the jury: R.v. Rmd/amd (1), and that topics of prejudice 
cohnected with the character of the prisoner should be carefully excluded: Р. v. 
Bloom (з). The fiction of law in criminal cases is that the Judge Is counsel for 
theprisoner: £. v, Wabsfeld (3). The oounsel for the prosecution ought not to 
struggle to obtain a conviction, but should regard himself rather as minister 
of justice, assisting him in its administration than as advocate: Р. v. Banks (4). 

( Fach J. Contra.) A grave omission to direct the jury on a vital point cannot 
be made good merely by counse?s calling attention to it at the termination of 
the suminihg up: R. v. Willet. (5). É 


Per C. C. Ghose ¥$ ۰ Section 80 of the Evidence Act does not deal with the 
question of admissibility of documents referred to therein, but simply dispenses 
with the necessity of their formal proof by raising the presumption that every- 
thing In connection with them had been legally and correctly done ; that н (i) 
that the documents purporting to be record of evidences or statements or confes- 
sions are genuine ; (1) that the statemeats as to tho circumstances under which 
they were taken, mado by tho officer who affirmed his signature, are trus. and (ii) 
that the evidence, statement or confessio n was duly taken. 


Per Tech ¥: The unanimous verdict of the jurora should not be set aside 
on the mere speculation that certain allegations might have Influenced them to 
some exiont when i i» clear that the verdict is entirely justified by the ori- 
dence, 

Section 167 of the Evldence Actis imperative and applies to any decision 


(т) (1865) 4 Е. &. Е. 495. { 

(з) (1910) 74 J. P. 183 3 4 Сг. App. Rep. 30. 

(3) (1799) 27 8t. Tr. 679. (4) (1916) a K. B, баг. 
(5) (1924) 16 Cr. App. Rep. 146. 


Vor, L.] А HIGH COURT, 

е e 
e in апу case, and therefore necessarily to the decision of the High Court when 
exercising its powers under Cl. (#6) of the Letters Patent. 


Where the evidence is entirely clroumstaatlal, no Importance is to be attached 
to the demfaaour of the witnesses, and the Judges on review under Cl, (26) of the 
Letters Patent cun decide on the evidence as to the guilt of the accused. 


A contemporancous interpretation is the best and strongest In law. 


One Р was tried in the High Court Sessions on charges laid under sections 
193 aud 471 of the Indian Penal Code. On tho 19 March 1937 а Nepal! giri 
R filed a complaint to the Magistrate charging P with diverse offences and in 
particular with the offence of having sold her to H for immoral purposes. Sbe 
alleged that sho was of tho age of about 14 years and asked that process issue 
against the accusod under section 372 Indian Penal Code, On the 6th August, 
1937, the Magistrate acquitted the accused, The case for R at the High Court 
Sessions was that P in the course of the trial before tho Magistrate had filed and 
made ute of a document purporting to be а certified copy of an extract from Ње 
daily register of births of the year 1908 kept in Thana Dasaswamedh, Bonares, 
with a view to show that the girl was over tho age of 18 years at the time at 
which it was alleged that she had been sold; and that at the time when the 
document was 104 and used as aforesaid it had been altered in four pl&ces— {a 
two places 1909 had been altered to 1903 and іп two places the name ''Baber* 
had been inserted In front of the names of “jung Bahadur,” the effect of the for- 
gery being that whereas the genuine entry recorded the birth as on the 19th June, 
1909, and the father as being Jung Bahadur, tho document as forged showed the 
date of birth as the roth June, 1908, and the father as Babar Jung Bahadur. 


The counsel for the prosecution insisted upon reading to the jury in his opon- 
ing the whole of R's petition of compaint against P in tho section 473 case. 
Tho petition alleged against P variows highly prejudicial matters—that he was a 
man of loose morals, that he was notorious for seducing Nepali girls, that he used 
to keep such girls as concubines, that ho had assaulted and raped the complainant 
on diverse occasions. This petition was allowed to be read as whole : 


Held, per curiam (Fack, T. conira) that the trial waa vitiated by the admis- 
sion in evidence of R's complaint in the case under section дуз Indian Penal 
Code and by the omission to warn the Jury not to be influenced by the allegations 
therein against the accused. 


The allegations in the petition of R were such & must havo influenced the 
jury against the petitioner at the very beginning of tho trial, 

Per Rankin, C.J. (Suhrewerdy and Mukeri?, FF. concurring): That 
the petition of complaint of R таза document which the prosecution were eati- 
tled to put in but the whole of It should not have boen read to the jury. 


Though the jury should kmow that the proceedings before the Magistrate 
wore proceedings upon the chargo of selling a minor girl for immoral purposes, 
the other allegations had, prima facie, no bearing upon the question whether the 
certificate of birth was forged or not and if so, whether this was known to P. 

That the counsel for the prosecution should not have beon allowed to read 
to the jury the entirety of R's petition of pomplaint dated the "9th March, 
1937 and that procedure adopted by the prosecution was wholly wrong and un- 
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jestifiable inasmuch as the petition of complaint was not tendered in evidence 
and consequently the petitioner was deprived of the opportunity of crolle-exami- 
ning R on the statement made by ber іо the said petition of complaint and of 
removing from the minds of the jury the unfavourable Impression that must have 
been created by the reading of the petition of complaint. 


Per С. С. Ghose F: If the sole object of the prosecution in placing the 
petition of complaint of R before the jury was to draw attention to tho fact 
that she had stated thorein that sho was 14 yours of age, it was а grave orror on 
the part of the counsel for the prosecution to read out to the jury the entirety of 
the petition of complaint. It was a procedure which should never have been 
allowed. А | 

Per Rankin C. Jı ( Sukrawardy and -Mukerji FF. comcurring ). That 
the Introduction of the notio» of the Jury at the beginning of the cass of all these 
highly prejudicial matters was uanooeswary and unfair to tbe accused and was 
highly calculated to complicate the issues. The course adopted by the counsel 
forthe prosecution threw upon the Judge, -at the very commencement of the 
case, tho necessity of coming to a decision immediately and in advances of the 

“Per Jack ў: As tho Magistrate endorsed on the complaint produced at the 
tria] that R stated its contents on oath, under section So of the Evidence Act, 
the Court should presume lt tobe genuine and under section 4 of that Act, the 
Court should presame It to be proved ualess and until И was disproved. It was 
admitted under section ọ of the Evidenfe Act to show that there was such а 
case under section 372 Indian Penal Code. The allegations in the complaint, 


, bad as they were, did not add, in reality, very greatly to the charge that he 


һай sold her, a girl under-13, for purposes of prostitution—a charge which 
-necessarily had to go to the jury being the charge at the trial of which forged 

Acriminal case had bees started in Benares against Ham and others for 
having kidnapped R in August, 1926, In that case, the grandmother of К 
named S, gave evidence and Р acted as an interpretor in that ose. It was 
- alleged that S ід her deposition in that case had stated that R was 15 or 16 
years of ago, Prosecution counsel recalled and asked R about tho said statement 
for the purpose of proving that thetstatemeat was made and P know of it : 


Held, per Rankin, C, F. ( Subrawardy -amd Mukerji Y Y. concurring ), 


that S's evidence in the Benaros caso was not admissible in evidence in this trial ` 


and was not legally admitted, 

Per C. C. Ghose, T: Having regard to section Зо of the Evidence Act, the 
document which purported to be а record or memorandum of the evidence of S 
inthe Bonarea сазе, was admissible in evidence without formal proof, if the 

, identity of the deponent S was established on the evidence of К. 

That the effect of the evidence of S against the petitioner was so slight that 

the jury ought to have been properly. cautioned. 


Per Jack Fs S's statement belag that of а witness in a judicial proceeding 
purporting to be signed by the Magistrate and produced before the Court, shoald 
be taken.to be proved under section 8o of the Evidence Act. R's ovidence as to the 


a 


Vor: L.] HIGH COURT.’ 


e statements of S was only necessary to show that it was this particular occasion to 


which R*was referring and her evidence was not admissible to prove what 
statements were made. 


The learned Judge referred in the course of his charge to the Jury to the 
evidence of S in the following words :—‘‘ Some evidence has been adduced to 
show that P knew perfectly well that tho girl was under 18. That is not very ma- 
terial ; but if he каст that she was under 18 that would be an additional reason 
for suppoalag that he knew the document to be forged, The evidence of S, who 
gave evidence in Benares that the girl was at that time 15 has been put in, and 
some other statements of R about her age, one of which deals with a statement 


she made in a petition, not on oath, in which she said sho was I4. Wo are 


not comcerned as to whether R stated her age correctly or what hec ago was. 
If, on that evidence you are of opinion that Р must have known that she was 
under 18, that would be a reason for concluding, that he knew the document 
was forged": 

Held, per Rankin С. J. (Suhraeardy and Mukerji FJ. concurring), that 
this charge amounted to a misdirection, 


Per C, С. Ghoss, T: That the learned Judge should have told the jury 
that the petition of complaint had hot bean admitted as evidence in tho case, 
that the contents thereof, which were objected to, were irrelavant to the matter 
In issue at the trial before the jury and that the jury were not to pay any atten- 
tion whatsoever to the contonts of that petition. This was non-direction and 
it was non-direction of such a character as to amonnt to misdirection. 


Per Rania C. F. (Sukrawardy and Mukerji F. concurring), that, although 
the jury had before them the fact that the Magistrate had acquitted Р, unless, 
however, some caution was given to the Jury, this ‘circumstance by itself would 
not necessarily efface from their minds the impression created by His accusations 
which they had heard, 


The sole purpose of the forgery was to defeat the charge under section 372 
I. P. C, and the jury had to consider whether in all the circumstances of the 
case, It was safe and reasonable inference to hold that the document had not 
been forged in tho Interests of P without P boing well aware of what was being 
done in his interest. 

That tha question was entirely for the jary who bad to make up thelr mind 
whether it was proved that P when he used the document was aware that it had 
been altered. ` 

Per C. C. Ghese, У: The question arising on the evidence of S, whether P 
know that R was under 18, should not have been left tothe jury in the words 
which the learned Judge seem fit to use and it would have been advisable H the 
jury had been told that it was a matter for them to find out on the entire 
evidencs on record whether there was any Justification for the theory that P 
knew that R was under I8, seeing that the prosecution did not adduoe ашу 
substantive evidence on the point. 

It was not open to the jury to conclude that Р knew that R was under 18 
yours of age. 

Although the charge was to be taken as a whole, there was no neutralising 
expression in the chargo, Z 3 \ 
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Я • ; 
Per Jack F: As regards the omission in the charge of a caution to the 
jJurrors not to allow their minds to be influenced Ьу the allegatiossin the 
petition against P's character, no great weight could be attached to this omis- 
sion, as at the time the petition was admitted, it was expressly stated by the 
learned Judge and by the advocate for the Crown that the petition was put In 
merely to prove that there was а complaint under section 3721. P. C. by R, 
and the jury were told not to allow themselves to be prejudiced by the allegations 
aguinst the accused contained therein, as also the counsel for defence warned the 
jury not to let thelr minds be iafiuanced by these allegations. The counsel for the 
prisoner should have directed the attention of the Judge to tho omission, . 


The fact that P had reason to know the girl to be below 18 was relevant 
under section 11 of the Evidence Act. 
The passage in the charge rofened to when taken with the remainder of tho 
chargo, was not а misdirection, 
The admission of S's statement in evidence could in no way have affected 
the decision of the case 
Application for Review under clause 26 of the Letters Patent. 


The accused was convicted by Mr. Justice Jack, and a com- 
mon jury on charges laid down under sections 193 and 471 Indian 
Penal Code, of abstment of the offence of fabricating false 
evidence and on the substantive charge of dishonestly. using 
aa genuine a forged document knowing the same to be forged. 
The accused then applied under clause 26 of the Letters Patent 
to the Advocate-General for his fiat, which was given on the 
8th April 1929 as follows: 


“ Certificate of the Advocate-General of Bengal under clause 
86 of the Letters Patent of 1865. 


“r, Whereas the accused Padam Prosad was tried on the 8th 
and gth days of January 1929 at the Criminal Sessions holden’ in 
this Honourable Court, in its Original Criminal Jurisdiction 
before the Hon’ble Mr. Jack anda Common Jury on indictments, 
particulars whereof will appear from annexure hereto marked with 
the letter A, being case for fiat under clause 26 of the Letters 
Patent submitted to me on the 28th ;March 1029. 


“я. Whereas the facts set out in the annexure, are certified 
by Mr. В, С, Chatterji Advocate for accused Padam Prosad 
and 


“3, Whereas Мг. A. К, Basu on behalf of the Crown stated 
that the;facts as set out in the said annexure are correct, and 

° 4. Whereas both;the said Adyocates made their represen- 
tations to mein connection with the said case ; 

“ Now I Nripendra Nath Sircar, Advocate-General of Bengal, 


* 
° 
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do under and by virtue of the powers entrusted to me by the 
Letters Patent for the High Court of Judicature at Fort William 
in Bengal bearing date the a8th day of December 1865, certify that 
in my judgment whether the direction tothe Jury given by the 
learned Judge, was right іп law, and whether there were misdirec- 
tions as contended in Paragraph 22 of the said annexure А being 
sub-paragraphs (IT), (III), (V) (IX) (XI) (ХІ), (XIV), (XX), 
(ХХІ), should be further considered by tbe said High Court, 

Sd. N. N. Sirear,” 


Messrs. В. С. Chatterjee and N. N. Basu for the Petitioner, 
Messrs. А. К. Basu and 4. С. Mukherjee for the Crown. 


C. А. У, 

The following judgments were delivered : 
Rankin, C. J :—In this case Padam Prosad was tried at the 
High Court Sessions by my learned brother, Mr, Justice Jack, and 
а common Jury on charges laid under sections r93 and 471 of the 


- Indian Penal Code together with Sujauddin Ahmed and Kanhya 


Lal. He was convicted on the unanimous verdict of the jury of 
abetment of the offence of fabricating false evidence and also on 
the substantive charge of dishonestly using as genuine & forged 
document knowing the same to be forged. K anhya Lal was acquitt- 
ed of both charges and Sujauddin Ahmad was convicted of abet- 
ment of the offence of fabricating false evidence and also of 
abetment of the offence of dishonestly using as genuine a forged 
document knowing the same to be forged, 

On the roth March 1927 a Nepali girl called Rajkumari 
presented a petition of complaint to the Additional Chief Presi- 
dency Magistrate charging Padam Prosac with diverse” offences and 
in particular with the offence of having sold her to one Hiralal 
Agarwala for immoral purposes. She alleged that she was of the 
age of about r4 years and asked that process issue against the 
accused under section 372 of the Indian Penal Code, that is for 
the offence of selling a minor girl for immoral purposes. The 
Magistrate commenced the trial of the accused on the rath of 
April 1927. On the 17th May 1927 he framed charges against the 
accused including а charge under section 37s. On the 6th 
of August 1927 he gave judgment acquitting the accused. 

The case for the prosecution at the High Court Sessions was 
that Padam Prosad in the course of the trial before the Magistrate 
had filed and made.use of a document purporting to be ж certi- 
fied copy of an extract from the daily register of births of the year 
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1908 kept in thana Dasaswamedh, Benares, with a view to show 
that the girl Rajkumari was over the age of 18 years at the time 
at which it was alleged that she had been sold; and that at the 
time when the document was filed and used as aforesaid it had 
been altered in four places—in two places 1909 had been altered 
to 1908 and in two places the name '' Baber” had been inserted 
in front ofthe name “ Jung Bahadur", the effect of the forgery 
being that whereas the genuine entry recorded the birth as on the 
tgth June 1909 and the father as being Jung Bahadur, the docu- 
ment as forged showed the date of birth as the 19 June 1908 and 
the father as Baber Jung Bahadur. It was proved at the trial that 
application had been made for the certificate on the a6th of 
April rg27 by Sujauddin who was acting аз Padam  Prasad's 
tadbirkar in the case before the magistrate, The certificate is in 
Urdu script and the alterations made in it have been made so as 
not to be noticeable though a careful examination discloses that 
the document has been tampered with. It is proved, however, that 


` Padam Prosad does not know Urdu script. Upon the evidence, 


there can be no doubt that Sujaudd in obtained the certificate in 
order that it might be altered and used as part of the defence of 
Padam Prosad, The sole question, so far as Padam Prosad is 
concerned, was the question whether or not Padam Prosdd had 
been proved to have known that the document had been altered 
at the time when he used it f or the purpose of his defence before 
the Magistrate, Upon that question the evidence before the jury 
was almost entirely circumstantial. The sole purpose of the for- 
gery waa to defeat the charge under section 373 and the jury had 
to consider whether, in all the circumstances of the case, it was 
a safe and reasonable inference to hold that the document had ' 
not been forged in the interests of Padam Prosad without Padam 


"Prosad being well aware of what was being done in his interest, 


The prosecution was able to reinforce this consideration by the 
evidence of Mr, Pashupati Bhattacharjee, the advocate who had 
conducted his defence before the Magistrate, Mr. Bhattacharjee’s 
evidence makes it clear that Padam Prosad was well aware of the 
importance to him of showing, if he could, that the girl was above 
18 years of age at the time of the offence charged ; that Padam 
Prosad came from Benares and attended the conferences held on 
behalf of the defence; that Sujauddin also attended at these con- 
ferences when the question of the proof of the girls age was 
discussed ; that Sujadddin was the person who read the Urdu 
documents and that the certificate afterwards filed before the 


® 
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' Magistrate was produced at these conferences and was discussed, 
The defence on the other hand contended that theze was no direct 
evidence to show that Padam Prosad knew what Sujauddin had 
been doing on his behalf, that he was wholly unable to read a word 
of the document in question, that he was relying upon Sujauddin for 

` the preparation of the defence and for obtaining all documents which 
might assist the defence. They relied upon a statement of Mr. 
Bhattacharjee that Padam Prosad’s instructions to him were that 
he was quite ready to cite witnesses from Benares Collectorate to 
prove the certificate which they were putting in. They relied 
also on the fact at the close of the trial in the Magistrate's Court 
no attempt had been made by Padam Prosad to get the docu- 
ment back though it would have been quite easy to do this before 
any question of forgery had been raised by Rajkumari. They 
relied further upon a statement made by Padam Prosad on the 
s4th September 1937 when the investigating officer first questioned 
him about this document—the statement being that  Sujauddin 
had told him that Rajkumari's birth certificate would be available 
at Benares Collectorate and that he had asked Sujauddin to take 
а copy of the extract and to make it over to Mr, Bhattacharjee. 


Broadly speaking these were the considerations upon either side. ·. 


It seems clear to me that the question was entirely for the jury 
who had to make up their minds whether it was proved that Padam 
Prosad when he used the document was aware thatit had been 
altered, "There was evidence upon which the jury were entitled 
to find him guilty but it cannot be said in this case that a verdict 
of acquittal would be unreasonable, The accused had a serious 
case to meet but be had at the worst a good fighting chance, 

It may here be emphasized that at no time did the "prosecution 
as part of their case allege or undertake to prove what the age of 
the girl was. No evidence was called upon that point, Rajko- 
mari herself could not very well prove the date of her birth, but 
in any case no question was asked of her in examination-in-chief 
bearing upon the question of her age. Some questions were 
asked of ber in cross-examination for the purpose of showing that 
she had given different dates at different times, It is true that 


each of these different statements, if true, made her out to bea . 


minor at the material time. : 

In the flat of the Advocate-General, which has led to these 
proceedings under clause 26 of the Letters Patent, a number of 
matters are referred to as grounds of objection taken by Padam 
Prosad to the learned Judge’s conduct of the trial and to his 
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charge to the jury. Excepting upon two points it, is reasonably 

clear to me that these objections have no substance. The Charge 

of the learned: Judge was fair, lucid and accurate, well calculated 
to apprise the jury of the real questions in the case and the state. 
of the evidence upon the points in controversy. Two objections, 

however, require careful consideration. 

The learned counsel who opened the case for the prosecution 
insisted upon reading to the jury in his opening the whole of 
Rajkumari's petition ef complaint against Padam Prosad in the 
section 372 case. That petition alleged against Padam Prosad 
various highly prejudicial matters—that he was a man of loose 
morals, that he was notorious for seducing Nepalese girls, that he 
used to keep such girls as concubines, that he had assaulted and 
raped the complainant on diverse occasions. It was clearly noces- 
sary thatthe jury should know thatthe proceedings before the 
Magistrate were proceedings upon the charge of selling a minor 
girl for immoral purposes but these other allegations had, grima 
facie, no bearing upon the question whether the certificate of birth 
was forged or not and if so whether this was known to Padam 
Prosad. The reading of this petition was objected to by counsel 
for the accused and in the circumstances I confess to being some- 
what astonished that the Crown Counsel did not at once appreciate 
that the introduction of the notice of the jury at the beginning of 
the case of all these highly prejudicial matters was unnecessary 
and unfair to the accused—a thing which could дд no good what- 
ever and was highly calculated to complicate the issues. The 
course adopted by counsel for the Crown threw upon the Judge, 
at the very commencement of the case, the necessity of coming 
to a decisiof immediately and in advance of the evidence. So far 
as criminal cases are concerned, the opening forthe prosecution 
ought always to be confiaed to matters which are necessary to 
enable the jury to follow the evidence when it is brought before 
them, This is not the stage of a case at which doubtful questions 
of admissibility should be either raised or decided. Whother a 
document is admissible or inadmissible is а matter which should 
always be ruled upon at the time the document. is being proved or 


put in or the question asked of the witness. In many cases a thing 


may be good evidence at one stage of the case and inadmissible at 
another, It is frequontly necessary to give eyidence to lay the foun- 
dation which justifles a question or the putting in of a document. 
The opening speech of the. counsel for the prosecution does not 
afford а proper occasion for the determining of such questions, 
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‘It appears to me that the petition of complaint of Rajkumari 
was a document which the prosecution were entitled to put in. 
Even if it had been put in, there was no reason, however, why the 
whole of it should be read to the jury as its only relevance was 
that it showed that Padam Prosad was being prosecuted ona 
charge which Involved that the girl was a minor girl, The unfor- 
tunate consequence in this case of the learned counsel insisting 
upon reading this document to the jury in his opening was, first, 
that when the time came to prove the document the learned 
counsel apparently forgot to prove it. The record shows that 
when Mr. Bhattacharjee was giving evidence the document was 
marked for identification, А second consequence was that at the 
end of the trial the matter was overlooked. The learned Judge 
did not have itin mind to caution the jury that they must not 
allow these unproved accusations against Padam Prosad to affect 
their judgment. The result is that the defence is'ina position 
to complain before us that prejudicial matter was read to the jury 
and was not properly proved thereafter ; also that no warning was 
given to the jury. Now itis quite trua that the jury had before 
them the fact that the Magistrate had acquitted Padam Prosad. 
Unless, however, some caution was given to the jury this circums- 
tance by itself would not necessarily efface from their minds the 
impression created by the accusations which they had heard. 
They may have thought that Padam Prosad had been acquitted 
merely because the girl was not shown to be a minor, that his 
acquittal may have been due in part or in whole to the forged 
certificate:of birth which had been produced in his defence. The 
Judge's charge contains no discussion which would clarify the 
` minds of the jury upon any such point though itis quite true 
that an intelligent juryman listening to the charge of the learned 
Judge and appreciating it properly would see that the learned 
Judge proceeded in no way upon these accusations and invited 
them to deal with the case on the footing that the jury werê 
not concerned as to the age of the girl and were not concerned 
whether Padam Prosad was acquitted or not or on what grounds he 
was acquitted. This the learned Judge in one passage stated to 
the jury expressly ; but it is not equivalent to a caution to the 
effect that highly prejudicial matter had been brought beforé 
them and that it was their duty’ to see that their verdict was in no 

way affected by it. : ed 

The second complaint which requires ا‎ | 
'Thé prosecution, as I have said,’ at по ‘time undertook’ to: prove 
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that the girl was in facta minor, They were not therefore in & 
position to ask the jury to hold that because the girl was a minor, 


because Padam Prosad was related to the girl or had other means 


of knowing the truth, he must have known that she was a minor. 
Rajkumari however was recalled at the instance of the prosecution 
to give evidence that in August 1926 Padam Prosad was acting 
as interpreter in a Court at Benares which was investigating а 
charge against certain persons of having kidnapped Rajkumari ; 
and that in the course of that case Rajkumari’s grand-mother, 
Setharani, gave evidence and ‘stated that Rajkumari's age was 
15 ог1б. This evidence was objected to by the defence but 
was allowed by the Judge and it appears from the shorthand 
notes that counsel for the prosecution stated that he did not 
want the statement of Setharani to go in for the purpose of 
proving the truth of that statement of fact, but only for the 
purpose of proving that such a statement was made and Padam 
Prosad knew of it, The recorded deposition of' Setharani was 
produced and accepted as evidence. Whether or not this 
deposition was properly proved and accepted under section 8o 
of the Evidence Act is a matter about which a question has been 
raised. Iam not myself satisfied that there is under section 8o 
of the Evidence Act any objection to this document on. the mere 
question of sufficiency of proof, but it is unnecessary in my 
opinion to discuss that matter. The learned Judge in his charge 
dealt with this portion of the evidence in the following manner: 
"Some evidence has been adduced to show that Padam 
Prosad knew perfectly well that the girl was under 18. That is 
not very material ; but if he knew that she was under 18 that 
would be an additional reason for supposing that he knew the 
document to be forged. The evidence of Setharani, who gave 
evidence in-Benares that the girl was at that time 15, has been 
put in, and some other statements of Rajkumari about her age, 
one which deals with a statement she made in a petition, not on 
oath, in which she said she was 14. We are not concerned as to 
whether Rajkumari stated her age correctly or what her age 
really was, Ifon the evidence you are of opinion that Padam 
Prosad must have known that she was under 18, that would be 
а reason for concluding that he know the document was forged”, 
In my opinion this passage in the charge of the learned 
Judge amounted to a misdirectión. It was not open to the 
jury to find that the girl was in fact under 18 and, it was not open 
to them to conclude that Padam Prosad.knew that the girl was 
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under 18. If on some occasion he had heard the girl's grand- 
mother make а statement about her age—a statement which might 
be true or false—which he might believe or disbelieve, it in no 
way follows that when a certificate purporting to be a certificate 
of her birth waa produced he would know that the certificate 
was forged, In this case the prosecution had to rely entirely upon 
circumstantial evidence arising out of the fact that the document 
had been forged, for the benefit of Padam Prosad and that 
Padam Prosad had been shown to be taking a close interest 
in the preparation of his own defence. Padam Prosad knew 
at least from March rga7 that he was being prosecuted on the 
footing that the girl was under age. This was being solemnly 
alleged against him as a thing which the prosecution would 
attempt to prove ina Court of law. It added nothing whatever 
to the prosecution case to offer proof that he had heard the 
girl's grand-mother say that she was I5 or 16 unless that state- 
ment was to be taken as a true statement and unless the jury 
жете to be invited to hold first that the girl was in fact a minor 
and secondly that Padam Prosad in the circumstances knew 
of this fact. In my opinion it was not open to the fury to 
conclude that Padam Prosad knew the certificate to be forged 
because he knew that she was under 18, Ifsuch a statement 
as Setharani’s was admissible in evidence at all it was very 
unnecesary that the jury should be cautioned that they must 
not take that statement asin any way tending to prove the age 
of the girl No such warning was given to them on the contrary 
they were told “If on that evidence you are of opinion that 
Padam Prosad must have known that she was under 18, that 
would be a reason for concluding that he knew the document 
was forged”. As the case was conducted at the trial, the prose- 
cutlon, while not professing to prove the ріпа age, in the end 
were given the benefit of Setharani’s evidence in another case 
проп that very point, : 
In my opinion itis not possible to suggest that the verdict 
of the jury may not very well have been affected by the direction 
given to them upon this matter. I have a sufficiently high 
opinion of common juries in Calcutta to induce meto doubt 
whether the absence of a caution with reference to the prejudi- 
cial matter in Rajkummri's petition of complaint would by itself 
have made it necessary to interfere with the verdict. But on 
the pointasto Padam Prosad’s knowledge of her-age I think 


the case is very different. The verdict of the jury cannot be , 
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allowed to stand unless we are of opinion that the same verdict * 
would have been arrived at had they been correctly and suffi- 
ciently directed (X. v. Panchu Das) (т). It is not open to us 
to direct a retrial and Iam not prepared to hold that the jury, 
assuming itto be a reasonable jury, would have convicted the 
accused ifthe direction complained of had not been given. In 
my opinion the verdict and sentence must be set aside and 
Padam Prosad must be acquitted and discharged. ; 

It was contended before us that Article 162 of the First Sche- 
dule to the Limitation Act, 1908, applied to proceedings under 
clause 26 ofthe Letters ‘Patent, This contention was overruled 
atthe hearing. The phrase ‘Чо review the case" as used іп 
clause 26 applies as much where a point of law is reserved by the 


. trial Judge as “where the Advocate-Geners] has given a certificate. 


Iam far from saying that inordinate delay may not be а matter 
for consideration by the Advocate-General at the time when he 
ig called upon to consider whet her a certificate should be gran-.^ 
ted, But we are not now dealing with an “application for review 
of judgment" within-the meaning of Article 162. 

С, С. Ghose, J:—This is ап application for review of a cri- 
minal case onthe certificate of the Advocate-General of Bengal 
under clause 26 of the Letters Patent of 1865. The petitioner, 
Padam Prosad Upadhya, was tried on the 8th and oth January last 
at the Criminal Sessions of this Court by Mr. Justice Jack апа а 
common jury on charges under sections 193 and то) read with 
193 and 471 and 159 read with 471 of the Indian Penal Code. The 
accused pleaded not guilty to the said charges. There were two 
other persons named Sujauddin and Kanhya Lal who were tried 
along with the accused, The jury brought'in an unanimous verdict 
of guilty against the present petitioner and Sujauddin and of not 
guilty in favour of. Kanhya Lal. The present petitioner was 
sentenced by the learned Judge to undergo rigorous imprisonment 
for a period of three years. 

It appeared at the trial that one Rajkumari had filed a peti- 
tion of complaint against the petitioner in March, 1927, in the ` 
Court of Mr.: A. Z. Khan, Additional Chief Presidency Magis- 
trate, Calcutta, charging him with having committed an offence 
punishable under section 372 Indian. Penal Code, The peti- 
tioner was tried by the said Mr.: Khan, the trial having lasted 
from the 14th April, 1937, to the 6th August, 1927 ; but ultimately 
the petitioner was acquitted, An application to the nee Court 

(1) (1920) I. L. R. 47 Calc, 671 $1 C. І..Ј. оз. 
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e for leave to appeal against the said order of acquittal was rejected. 
It was alleged that during the trial of the above mentioned case 
before the said Magistrate, the present petitioner had fabricated 
false evidence for the purpose of being used in judicial. proceed- 
ings by inserting a word, namely, “Вараг” and by altering a cer- 
tain date in two places in a document purporting to bea certi- 
fied copy ofan entry in a Register of Births kept in Вепагев 
relating tothe birth of Rajkumari and with having used as 
genuine the said document knowing or having reason to believe 
the same to ‘bb forged, An «pplication was subsequently made 
on behalf ofthe said Rajkumeri to the said Magistrate in order 
that a complaint against the petitioner might be made under 
„section 476 Criminal Procedure Code, but the Magistrate rejected 
the same onthe 31st October, 1927. There was an application 
to this Court in its Revisional Jurisdiction. This Court directed 
the prosecution of the present petitioner on the 23rd May, 1928. 
The learned Chief Presidency Magistrate took cognizance of the 
case and ultimately committed the petitioner to stand his trial 
at the Criminal Sessions of this Court, Atthe trial before Mr. 
Justice Jack, the entirety of the petition of complaint of Rajku- 
mari dated the roth March, 1927, was read out to the jury. 
This was objected to on behalf of the petitioner but the objec- 
tion was overruled by the learned Judge. _ 

. The petition of complainant of Rajkumari which initiated the 
proceedings against the present petitioner’ in 1937 contained, 
among other things, the following allegations:—"'That your pe- 
titioner knew the accused to be a man of loose ‘morals, notorious 
for seducing Nepalese girls from Nepal, some of whom he used 
to keep as concubines and some of whom he used to, sell to others 
and as such your petitioner did not like to go to the house of 
the accused and accordingly with the help of one Gobind 

.Kishori's wife she removed to the house of Govinda Kishori 
with a view to avoid being forced to go over to the house of the 
accused, That thereafter the accused had your petitioner forcib- 
ly removed to his own house at Benares where she was intimi- 
dated, assaulted and raped by the accused on diverse occasions 
and your petitioner was kept ina state of complete confinement 
for about two months and your petitioner found herself absolutely 
without any help to protest against the ill-treatment meted out 
to her, That in the month of September, 1926, your petitioner 
was brought down to Calcutta by the accused along with six or 
seven other young girls and stopped with Наш! ang after юше 


e 


d 4 


C. C. Ghose, 9. 


o 


113 


CRIMINAL, 
1939. 
rem 
Padam Prorad 
` Upadhayaya 


т, 
KIng-Emperor. 


C. C. Gkese, 9. 


THE CALCUTTA LAW JOURNAL. [Vou L. 


* 
time the accused left Calcutta along with the other girls after sell- 
ing your petitioner to the said Hiralal Agwarwalla for RS, 1300 
for immoral purposes.” 
There was another incident at the said trial before Mr, Jus- 
tice Jack to which attention has been called. It appeared that 


a criminal case had been started in Benares against one Ram 


Prosad and others for having kidoapped Rajkumari, This was 
in August 1926, just before Rajkumari came to Calcutta. In 
that case the grandmother of Rajkumari named Sethirani, gave 
evidence and the present petitioner acted as an interpreter in 
that case, It was alleged that Sethirani in her deposition in that 
case had stated that Rajkumari was 15 or 16 years of age. Lear 
ned Counsel for the Crown wanted to recall Rajkumari and to 
ask her about the said statement of Sethirani for the purpose of 
showing that the petitioner knew that such a statement had been 
made. In this connection the following diseussion took place 
before the learned Judge : 

"Mr. A. K. Basu:—I want to recall Rajkumari and put one 
or two questions about the Berares case. „Padam Prosad 


‘was the interpreter in that case and as such was aware that Sethi- 


rani, the grandmother of Rajkumari, said in her deposition that 


Rajkumari was r5 or 16 years of age." 


“Mr, Chsatterjes:—I object to any statement of Sethirani 
supposed to have- been made by her in the Benares Court be- 
ing proved here by Rajkumari. Such а thing cannot be legally 
done in view ofthe fact that Sethirani is living, and further 
that any statement by her cannot in any way be relevant to any 
issue in this case between the Crown and the accused.” ` 

“Mr. Basut-—I do not want the statement of Sethirani to go in for 
the purpose of proving the truth of that statement of fact, but 


only for the purpose of proving that such a statement was made 


and Padam Prosad knew of it.” 

“Court:—I allow that.” 

The learned Judge allowed the evidence of Sethirani in the 
Benares case to be put in evidence and it was marked as Exhi- 
bit 13. Apparently it was sought to bs argued on behalf of the 
prosecution that it had been proved through Rajkumari that the 
petitioner had heard Sethirani say inthe Benares Court that in 
August 1926 she (Rajkumari) was 15 or 16 years of age and that 
that fact went to show that although the petitioner knew Raj- 
kumari to be below .18 at the time of her sale for immoral pur- 
poses, he was trying to rely ona document which .purported to 
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® prove that she was share 18 at' the time and that іп the circuns CRIMINAL. 
stances "it could-be inferred that the petitioner must have known 1939. 
that the said copy of the Birth certificate was a fabricated or false = = Pred 
document. ‘The learned Judge referred in the course of his chatge Upadbayaya 
to the Jury to the evidence of Sethiraniin the following words: КШ patos! 


"Some evidnce has been adducéd to show that Padam Prosad 
knew perfectly well that the:girl was under 18. That is not very 
material ; but if he knew that she was under 18 that would be ап 
additional reason for supposing that he knew the - document 
to be forged, The evidence of Sethirani, who gave ‘evidence in 
Benares that the girl was at that time r5 hes been put in, and 
some other statements of Rajkumari about her age, one of which 
deals with a statement she mide in а petition, not on oath, in 
which she said she was 14. Weare not concerned as to whether 
Rajkumari stated her age correctly or what her age really was. 
If, on that evidence gou are of opihion that Padam Prosad must 
have known that she was under 18, that would be а reason fot 
concluding, that he knew the document was forged", 


C. C. Glas, $. 


At the hearing of the present application for review under. 
clause 26 of the Letters Patent, it was streneously argued by 
Mr. Chatterjee on behalf of the petitioner (т) that under no 
circumstances could counsel for the prosecution have been 
allowed to read to the jury the entirety of Rajkumari’s petition’ 
of complaint dated March 1937 and that the procedure adopted 
by the prosecution was wholly wrong and ‘unjustifiable inas- 
much as the petition of complaint was not tendered in evidence 
and consequently the petitioner was deprived of the opportunity 
of cross-examining Rajkumdri on the statement made by her in 
the said petition of complaint апі of removing from the minds of, 
the jury tbe unfavourable impression that must have been created 
.by the reading of the petition of complaint. Mr. Chatterjee 
further argued (a) that Sethirani's evidence in the Benares case 
was not admissible in evidence іп this trial and had not been 
legally admitted and (3) that the portion of the learned Judge's 
charge to the jury set out above was calculated to materially 
prejudice the jury against the petitioner, 


Before I proceed to consider the three objections summarised 
above, I desire to make a passing’ refererice to the scope of 
clause #6 of the Letters Patent. Ido not desire to go through 
the numerous cases on this point and it is sufficient for me to 
observe that the available authorities’ ате. collected .in “the cases 


e 
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CRIMINAL. Emperor v. Fateh Chand (т); Emperor v. Panchu Das (2) and 
029. Emperor v. Barendra(3). The trial Judge may reserve a point of 
A qs aun law or points of law for the opinion of the High Court or the 
Upadhayays Advocate-General may certify that іп his-judgment бте is an 
King-Etaperot. error in the decision of a point or points of law decided by the 
` trial Judge or that a point or points of law which Mas or have 
been decided by the trial Judge should be farther considered. 
The Court then reviews the entire case or such part of it as may 
be necessary and finally determines such point or points of law 
reserved or certified as the case inay be and “thereupon” may 
alter the sentence passed by the trial Court and pass such 
judgment and sentence as shall seem right to the Corrt, | The 
word “thereupon” has been construed to mean that the deter- 
mination of the point or points of law reserved or certified must 
be in favour of the prisoner before the Court can interfere with 
the conviction and sentence. It has been definitely beld that 
if it be found that the opinion of the trial Judge on the 
point or points reserved or certified cannot be supported, it is 
not open to this Court to direct а retrial. No doubt, the Court 
has power under clause 36 to examine the evidence and deter- 
mine for itself whether, after the exclusion of the evidence or 
matter which may be considered inadmissible, the residue on 
the record is sufficient to justify the conviction, But there isa 
large mass of authority in support of the view that the Court 
will not substitute its own finding for the verdict of the jury and 
that it must consider whether the evidence or matter improperly 
admitted was of such a nature that it possibly may have considerab- 
ly influenced the minds of the jury and whether it was reasonably 
certain that the jury swew/é, not might, have acted on the unm- 
objectionable evidence if the wrongly admitted evidence or 
matter had not also been presented to them, Further, it-has 
been held that Section 537 of the Code of Criminal Procedure 
has no application to a case under clause 26 of the Letters Patent 
[per Mookerjee, J in Amperer т. Fateh Chand (4)| although Iam 
not unmindful of the fact that a contrary view has been taken 
by Mr, Justice Rankin, as he then was, in the case JXmeror v. 
Colin Mackensic Machay (5). | 


C. C, Chase, ў. 


(1) (1916) 1. L. В. 44 Calc, 477; 34 C. L. J. 400. 
(3) (1980) 1. L. R. 47 Cale. 671, 31 C. L. J. 408. 
(3) (19232 38 С. W. М, туо; 38 С. L. J. 411. 
(4) (1916) 1. І. R. 44 Calc, 477 (503); 24 C. L. J. 400 (433). 
. (5) (1996) зо C. W, N. 356 (285) (Е. B.) 43C. L. J.,311 (319) (Е. B.) 
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These being the guiding consideratiops for determination of 
an application under clause 36 of the Letters Patent, I now 
proceed to consider the objections taken on behalf of the peti- 
tioner seriatim, It is a rule of universal application that in a 
criminal trial Counsel for the prosecution, in opening the case 
to thé jury, can only state aX that it is proposed or intended to 
prove in the case, so that the jury may see if there is any discre- 
pancy between the opening statements of Counsel and the evi- 
‘dence afterwards adduced іп support of them and that it is wholly 
improper for Counselíor the prosecution to open any matter to 
the jury in respect whereof no evidence is intended to be or. can 
be addaced at the trial. In this case, learned counsel for the 
prosecution has explained before us that his only object in pla- 
cing the petition of complaint of Rajkumari before the jury was 
to draw attention to the fact that she had stated therein that she 
was r4 years of age, If that was the sole object, it was a grave 


error, in my opinion, on the part of learned Counsel for the ' 


prosecution to read out to the jury the entirety of the petition 
of complaint by Rajkumari containing as it did the statement 
set out above and it was а procedure which was rightly objected 
to by Mr, Chatterjee on behalf of the petitioner. It was a proce- 
dure which should never have been allowed. Itis elementary 
that very great care must be taken by Counsel for the prosecu- 
tion in the observations he makes to the jury (2. v. маана), (т) 
and that topics of prejudice connected with the character of the 
prisoner should be carefully excluded [.. v. loom, (2)]. The 
fiction of law, in criminal cases, is, that the judge is Counsel for 


the prisoner, It may not be inappropriate in this connection to. 


recall the famous words of Kenyon, C. J. in Ж, v. Wakefield, (3) 
where he observed: “I have been reminded that I sit here as 
Counsel for defendant. I certainly do so, so far as to interpose 
between him and counsel for the prosecution and to see that no 
improper use of the law is made against him and that no improper 
evidence is given tothe jury.” These words have been quoted 
with approval in Æ у, О” Connell] (4). It ia alto. beyond the region 
of doubt that counsel for the prosecution ought not to struggle to 
obtain a conviction, but should regard themselves rather as minis- 
ters of justice, assisting him in its administration than as Advocates 
[A v. Banks (5). In my opinion, there can be no doubt that the 

(1) (1865) 4 F & F. 495. (з) (1910) 74 J. P. 183; 4 Cr. App. Вер. зо. ' 

(3) (1799) 27 St. Tr, 679. | 

(4) (1843-4) 5 St. Tr. N. S, та (702). (5) (1916) а К. B. бат, 
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allegations in the petition of Rajkamari were such as must have 
and could not but have influenced the Jury against the petitioner 
at the very beginning of the trial. The jury, in the circumstances, 
could not possibly get out of their minds the fact that the petition 
er was à depraved person. This was specially unfortunate because 
of the fact that the learned Judge in the course of his charge 
tothe Jury did not tell the Jury, as he should have done, that 
‘the petition of complaint had not been admitted as evidence in the 
case, that the contents the re of, which were objected to, were irrele- 
vant to the matter in issue at the trial before the -Jury, and that 
tho jury were not to pay any attention whatsoever to the contents 
of that petition. This was nondirection and it was non-direction 
of such а character as to amount to misdirection. It was stated 
before us that counsel for the prosecution had warned the Jury that 
they wero not to act on the allegations in the petition of complaint, 
This in my opinion was not enough. The learned Judge, in the 
events which bad happened, should have himself warned the jury 
and taken steps to repair the misc hief that bad. been done. It 
was farther stated before us that learned counsel for the petitioner 
did not ask the learned Judge to caution the Jury in the 
‘matter of the ‘contents of the petition of complaint of Rajkumari, 
I do not agree that after what had happened when the petition 
жав read out to the Jury, it was not possible or practicable for 
learned Counsel for the petitioner to submit anything further to 
the learned Judge. In my opinion it was -open to the learned 
counsel for the petitioner to draw the attention of the learned 
Judge to the matter at the time "when he charged the jury. But 
the fact that learned counsel did not do so 1s, in the circumstances, 
° really imméterial А grave omission to direct the Jury on a 
vital point cannot Бе made good merely by counsel's calling 

attention to it at the termination of the summing up (A. v. Wilet, 
(0): It is not really necessary for me to pursue the question raised 
by learned counsel for the petitioner as to whether or not, in the 
circumstances, he should have been given an opportunity of cross- 
examining Rajkumari for the purpose of showing that the: allega- 
tions in her petition were not founded on fact. In my opinion, 
„as indicated &bove, the allegations i in that petition, to which 
“objection, had been taken, were clearly irrelevant ; it would have 
‘been sufficient if learned counsel forthe prosecution had briefly 
opened the matter to the jury by saying that a case under section 
372 Indian Penal Code had been started against the petitioner on 

(1) (1933) 16 Cr. A. Re. 146. ' 


Vou, M HIGH COURT. 


the complain of Rajkumari and that he had been,ecquitted of 
that charge. It is not necessary to elaborate the matter further 
but it is impossible to resist the conclusion that an -atmosphere 
of prejudice had been allowed to be created by reason of what 
has been referred to above and that there are grave reasons’ for 
concluding that the chances of the petitioner in obtaining a fair 
trial at the hands of the jury were seriously jeopardised. 

As regards Exhibit 13, being the evidence of Sethirani I am 
not prepared to say, having regard to the provisions of section 
80 of the Indian Evidence Act, that the document, which pur- 
ported to be a record or memorandum of the evidence of Sethirani 
in the Benares case, could not be admitted in eyidence without 
formal proof. Section 8o of the Evidence Act does not deal 
with ihe question of admissibility of the documents referred to 
therein, but simply dispenses with the necessity of their formal 
proof by raising the presumption that everything in connection 
with them had been legally and correctly done i, e. (i) that the 
documents purporting to be. record of evidences or statements or 
confessions are genuine (ii) that the statements as to the circums- 
tances under which they were taken, made by the officer who 
affixed his signature are trae and (iii) that the evidence, statement 
or confession was duly taken, Assuming that the identity of the 
deponent Sethirani was established on the evidence of Rajkumari 
the evidence was admissible, In the circumstances of the 
present case, however, the effect of the evidence of Sethirani 
against the petitioner was so slight that the Jury ougbt to have 
been properly cautioned. Padam Prosad was not a party to the 
Benares case ; he acted merely as an interpreter and he might or 
might not have remembered when the copy of the«Birth Certifi- 
cate was produced in tbe Magistrate’s Court what Sethirani had 
stated about Rajkumari's age. The learned Judge however used 
words, inthe extract from his charge to the Jury sét out above 
wherein there. was an undercurrent of suggestion that the peti- 
tioner knew or had the means of knowing that Rajkumari was 
under 18 and that itseif was а reason for conclnding that he knew 
the document referred to at the trial, namely, the copy of the 
Birth Certificate, was forged. оп Ше record asit stood, it was 
not in my opinion open to the Jury to conclude that Padam Prosad 
knew that she was under eighteen years of age. Further the 
learned Judge made a reference to Rajkumeri’s petition, which 
had not been admitted in evidence, although marked for identi- 
fication, Iam not unmindful that the charge has to be taken as 


e 


138 


CRIMINAL. 


1939, 
мо. 
Padam Prosad 
Upadhayaya 
ү. 
King-Empeoror. 
С. С. Ghose, F. 


THE CALCUTTA LAW JOURNAL, [Vog L, 


a whole but I do not find in the charge any neutralising expressions, 
These circumstances, along ` with what has been stated, are, in my 
opinion, sufficient for coming tothe conclusion that the present 
case has been brought within the rule laid down in .Ewtéerer v. 
Panchu Das (1) and that this Court will hesitate to substitute its 
own finding on the residue on the record for the verdict of the jury. 
In my opinion, the question" arising on the evidence of Sethirani, 
whether Padam Prosad knew that Rajkumari was under 18, should 
not have been left to the jury in the words which the learned Judge 
saw fit to use and that it would have been advisable if the jury had 
been told that it was a matter for them to find out on the entire 
evidence on record whether there was апу justification for the 
theory that Padam Prosad knew that Rajkumsri was under 18, 
seeing that the prosecution did not adduce any substantive evidence 
on' the point. 

In conclusion it із impossible for.me to say that the jury were 
not very considerably influenced against the accused on the matters 
referted to above and, that being so, I would therefore aet aside the 
conviction and sentence and direct that the prisoner be acquitted 
and discharged. | 3 

Suhrawardy, J :—I :gree in the order which the learned 
Chief Justice has passed. ` 

Mukerji, J :—I concur in the judgment delivered by my Lord 
the Chief Justice. 

Jaek, J:—Padam Prosad was tried under section 373 Indian 
Penal Code on the charge of having sold Rajkumari a girl un- 
der 18 years of age for purposes of prostitution. He was acquit- 
ted. He was subsequently charged at the High Court Sessions 
with having i dishonestly used at that trial (and abetted the 
fabrication of) а forged birth certificate which purported to show 
that Rajkumari was over 18 years of age. His defence and that 
of his co-accused Sujauddin (his ¢addrhkar in the case under sec- 
tion 372) was that they were umware that the birth certificate 
was forged. They were both convicted. (Padam Prosad of the 
principal offence under section 471 and Sujauddin of abetment, 
and both of abetment of fabrication of the birth certificate.) 

In the present application under section 26 of the Letters 
Patent the principal ground urged for review of Padam Prosad’s 
conviction is that the trial was vitiated by the admission in evi- 
dence of Rajkumari’s _complaint in’ the case under section 373 


(1) (1920) I, L. К. 47 Calo. 671 у 31 C, L. J. доз. 
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e Indian Penal Code and by the omission to warn the jury not to be CRIMINAL: 
influended by the allegations therein against the accused, 


1929. 
The original record of that complaint produced at the trial раа 
bears the Magistrate’s endorsement to the effect that Rajkumari Upadhayaya ` 
stated its contents on oath, Under section 8o of the Evidence King-Emperor. 
Act therefore the Court shall presume it to be genuine and un E Sach, Y 
der section 4 of the Evidence Act the Court shall presume it ar 


to be proved unless and until itis disproved, It was admit- 
ted in evidence in that it was read over to jury. in opening .the 
case by the Counsel for the Crown, It was admitted under 
section 9 of the Evidence Act to show that there was such a 
case under section 372 Indian Penal Code. It is suggested 
that inasmuch as there are allegations in the complaint which 
might prejudice the jury against the accused the complaint should 
not have been admitted. These allegations are that the accused 
was notorious for seducing Nepalese girls and that Rajkumari 
was intimidated, assaulted and raped by him while in his custody 
previous to being sold for purposes of prostitution. These alle- 
gations, bad as they are, did not add, in reality, very greatly to the 
charge that he had, sold her, а girl under 18, for purposes of 
prostitution—a charge which necessarily had to go to the jury 
being the charge at the trial of which the forged certificate 
was used, The trial cannot therefore be said to have been 
materially affected by the goading over of the complaint in its 
entirety. 

As regards the omission in the charge of-a caution to the 
jurors not to allow their minds to be influenced by the allegations 
in this petition against Padam Prosad’s character, no great weight 
can be attached to this omission when it is barne im mind that, 
at the time the petition was admitted, it was expressly stated 
by the Court and by the Advocate for the Crown that the peti- 
tion was put in merely to prove that there was a complaint 
under section 372 Indian Penal Code by Rajkumari, and the jury 

- жете told not to allow themselves to be prejudiced by the allega- 
tions against the accused contained therein, Further the learned 
Counsel- for the defence who addressed the jury (as stated in the 
charge) at considerable length, warned them (as he has told us) 

` not to let their minds be influenced by these allegations. The 
jurors must have, realised that the Judge approved of this part 
of his address which was unchallenged and that the learned Advor 
cate was entitled to warn them to totally disregard these allega- 
tiong,- Finally the jury were informed that the accused Padam 
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Prosad was acquitted in that‘case and no attempt was made to 
lead the jury to believe that he was acquitted merely because 
it was found that the girl was above 18 years of age. Had this 
omission to warn the jury finally: been felt to be of any impor- 
tance at the time, I have no doubt the learned and experienced 


advocate for-the defence would have directed: the attention of- 


the Court to the omission. I do not think it at all probable 
that the jurors were influenced by these allegations which were 
merely included in the original petition of Rajkumari read ont 
to them at the opening of the trial and not specifically alluded’ 
to thereafter. Nor do I think’ the’ unanimour verditt of the 
jurors: should be set aside on the mere speculation that these’ 
allegations might have influenced them to some extent when it 
is clear that the verdict was entirely justided by the evidence, - 
: The only other ground for review which has been seriously 
pressed is that Sethirani’s evidence: in that case (including а 
statement that-Rajkumari’s age was fifteen or sixteen) was nof 
proved, and was not admissible in evidence in that case nor wis 
Raju ans evidence about it admissible. f 
~ Sethirarii’s statement was that ef a witness in a judicial proceed- 
ing purporting to be signed by a Magistrate and produced beforé 
the Court: It must therefore be taken‘ to'be proved under section 
80 of the Evidence Act read with section 4. ‘ ES 
* The fact that Padam Prosad had reason to beliéve the gi to be 
below 18 was relevant under section тї of the Evidence Act 
since it might make it highly probable that he knew that the birth 
certificate which showed her to be aboye 18 was forged.- The fact’ 
therefore that Padam Prosad heard the girl’s grandmother state on 
oath Befóre a*Magistrate'that'her age’ was r5 or 16 was relevant! 
and admissible in evidence. Rajkumari’s statement in this connec-: 
Чоп was necessary and admissible to show that it was this Padami 
Prosad who- was’ present iff the ` Court .interpreting Sethirani’s 
evidente on that occasion and that the Sethirani who deposed: was 
her grandmother and was referring to ‘herself, Rajkumari’s 
evidence as to the statements of Sethirdni was only- necessary to 
show that it was this particular occasion: to which Rajkumari Was 
referring and her efidencé was of course not admissible to’ frere 
what stateuients were made; > 
It was however urged that the jury were misdirected терага 
thé application ofthis evidence in'the following passage in ‘the’ 
charge : “ Some evidence has been adduced to show that Padami 
Prosad knew perfectly well that- the girl: was- under 18, - That is 


* 
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not yery material But if he knew that she was under r3 that 
would be an additional reason for supposing that he knew. the 


document to be forged, The evidence of Sethirani, who gave 
evidence іп the Benares Court that the girl was at that time, 15, 


has been put in with some statements of Rajkumari about .her 
age, опе of which deals with a statement she made ina petition, 
not on oath, in which she said.she was fourteen. We are. not 
concerned as to whether Rajkumari stated her age correctly 
or whai her age really was. If, on that evidenee, you are of 
opinion that Padam Prosad must have known that she was under 
Iê, that would be a reason for concluding that . he knew the docu- 
ment- was forged", . А Y 
It must be borne in mind that the jury could have Ка under 
no misapprehension as to the purpose for which ’Sethirani’s 
evidence was admitted inasmuch as.this was. discussed in their 
presence when its admission was objected to by the. defence, and 
they were told that it was not admissible | in proof ofthe age of 
Rajkumari but merely to prove that Padam Prosad heard. her 
grandmother make this statement, This appears from the. state- 
ment of the learned Crown Counsel which the learned defence 
advocate has admitted to be correct, Now ip this passage in the 
charge to which objection has been made the jury are directed that 
if they think that Padam Prosad, (having heard ber grandmother 
Sethirani make this statement about the girl's age or on account of 
statements made by the girl herself) must have considered the-girl: 
to be under 18 that would go to show that he knew the birth certi» 
ficate was forged. This is what that. passage in the charge was 
obviously intended to convey to the jury and what I believe it p 
copvey.to them when taken with the remainder of {hê dai dk 
is, I think, in no sense a misdirection, |. E 
The jury were told that this evidence was nof very а 
nor.was it ; for it was not really necessary to support the charge in 
this case that Padam Prosad, should have any opinion as to the аро. 
of the girl, and, in any case since Padam Prosad. was Rajkumari's. 
uncle by marriage and used frequently to visit Sethirani his mothers. 
in-law while Rajkumari was living with her at Benares, it wa clear , 
that he had every opportunity of knowing the girl's age. In these 
circumstances the admission of Sethirani's statement in evidence, 
can, I think, in no way have affected the decision of the qase, for. 
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the jury тоша, most probably, have judged Padam Prosad'g. belief. | 


as to the.age of the girl, if. they thought it of any consequence at;, 


all, by their own opinion of her age on seeing Һет inthe witness , 
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Бох, It was probably her appearance which led to the Court to use ® 
in the charge the words “must have known” instead of ‘must have 
thought” in reference to Padam Prosad’s opinion, Even if it is held 
that the jurors were wrongly led to conclude that Padam Prosad 
believed the girl to be under 18 by the direction inthe charge 
regarding the application of Sethirani’s evidence, the fact of such 
belief on his part would only bea very. minor point to be con- 
sidered in deciding whether he knew the certificate to be forged. 
The jury were, I think, bound to base their finding as to his guilty 
knowledge almost entirely оп. the manner in which the certificate 
was obtained and used by him and, as reasonable men with some 
experience of human affairs, they would most certainly, I think, on 
that evidence alone conclude that he must have knows that the 
birth. certificate was forged, 

Under section 167 of the Evidence Act the improper ТРЕСТА 
or rejection of evidence shall not of itself bea ground for a new 
trial or reversal of any decision in any cass, if it shall appear to the 
Court before which such objection is raised, that, independently of 
the evidence objected to and admitted, there was sufficient evidence 
to justify the decision от that if the rejected evidence had been 
received, it ought not to have varied the decision. - 

The section-is imperative and applies /e any decision in any case 
and therefore necessarily to the decision of the High Court when 
exercising its powers under clause 26 of the Letters Patent, It seems 
to me that the circumstances in which the forged birth certificate 
was obtained and used in tho- case make it practically -certain that 
Padam Prosad as well as Sujauddin must have known - it to be 
forged. “ Agents ei. consentientes. paripdenaplectentur” Reference 
has been made to the fact- that the accused had offered to bring 
evidence to prove the birth certificate. This was I think merely 
bluff. Padam Prosad was throughout in close consultation with 
the pleaders conducting the case, and, if he thought the certificate 
genuine, why did he not put it in evidence to rebut the elaborate 
expert evidence of the two І. М, 5, doctors who said she was 
under 18. ` If genuine this piece of evidence would have made his 
acquittal certain-: in fact the prosecution case must have been 
withdrawn immediately. Again great virtue has been attached. to 
the omission of the accused to withdraw the forged birth certificate 
immediately, but, in fact, its withdrawal after'the case would - by-no 
means have prevented his successful: prosecution for-filing-it, for 
the fact.that it hall been filed was on record, and the evidence of 
forgery was independent of the appearance of the document, On 
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the one hand to leave the certificate on the , record would disarm 
suspicion, on the other hand an application for its return would 


“have reminded the authorities of its existence and of the allegation 


that it was forged. The defence, in the absence of Sujauddin, have 
now .skilfully thrown the blame on him, and would have the Court 
believe that Padam Prosad was carefully kept in the dark as to the 
immense risk his agent Sujauddin was running on his behalf in 
obtaining and using a forged birth certificate, The jurors did not 
take this view. On the other hand they naturally concluded that 
in the circumstances Padam Prosad must have known of the 
forgery, and their opinion could not, I think, have been influenced 
by want of detail in the charges. The charge was intentionally 
abbreviated, as stated inthe opening, in view of the exhaustive 
manner in which the defence case had been presented to the jury 
by the learned advocate for the defence. The powers of the High 
Court uuder clause 26 of the Letters Patent are perfectly clear, 
The Court is to review the entire case or such part of it as may be 
necessary, and finally determine the point or points of law reserved 
or certified and thereupon may alter the sentence passed by the 
trial Court and pass such judgment and sentence as shall seem 
right to the Court. A statute must be taken to mean what it says, 
and i: must be remembered that, ‘if the words of a statute be plain 
and clear, it is not for the Court to raise any doubt as to what they 
mean. I have discussed the case with reference tothe probable 
verdict of a jury had there been no defect бт omission in the 
charge, in defence to the viewa of the learned Judges who hold that 
this should be the criterion, but, with very great respect to -these 
views, it must always be remembered that it is open to the Court; 
in the words of the statute, to pass such judgment and sentence as 
shall seem right to the Court, It would therefore be’ superfluous 
to cite decisions such as Queen Empress v. O'Hara (1), and others 
showing that the Court can, on review, examine the evidence for 
itself. and determine without reference to the probable verdict of a 
jury, whether, excluding the inadmissible evidence, the residne ig 
sufficient to justify the conviction. Ag pointed out by Sir Asutosh 
Mookerjee J in Xmperor v. Panchu and another (a) “The Judicial 
Committee did not by their decision in Swóramamiya v. King- 
Emperor (3) overrule by implication the series of cases in Calcutta 
and Bombay where the High Court had in cases reserved or. certi- 

(1) (1899) L L, В. ту Calc, баз. 

(я) (1930) 24 C. W. N, sor; I. L. R. 47 Cale, 671; эс. T J. 402. 

(3) (1902) 1. L, R. 35 Mad, 61. 
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fied reviewed the evidence and determined the sui. of the ° 
accused,” 

In the same case Walmsley J. being satisfied on the merita that 
the accused were guilty, said “I do not think it necessary to ask 
what view a jury would take of the evidence except in so far as the 
opinion of a hypothetical jury affords a standard of reasonableness,” 
There might be some excuse for hesitating to deprive the accused 
of the benefit of a jury trial whe re the demeanour of the witnesses 
was of any importance, but in a case like the present one in which 
the evidence ія entirely circumstantial, no importance iso be 
attached to the demeanour of the witnesses, and we are in as good 
a position as the jurors to decide on the evidence as to the guilt-of 
the accused. On the one hand the prosecution has been deprived 
of the right to retrial which would certainly have been ordered had 
the case been tried in an ordinary Sessions Court, and, on the other 
hand, it is insisted that the case should be determined by the prob- 
able verdict of a hypothetical jury, The fact that a retrial cannot 
be ordered ought to make the Court in the interests of justice 
careful to avoid setting aside a-conviction on grounds which, how- 
ever plausible they have been made to appear, have no solid 
foundation in fact, Therefore it was, I think, that by making the 
terms of the statute so wide the Legislature intentionally provided 
that the Court should be unhampered by technicalities, and any 
attempt to introduce restrictions on the powers of the Court where ` 
there are none in the statute is I think, to be deprecated. “Great 
respect is due to the views expressed by Sir Barnes Peacock, Chief 
Justice in the case of A/akee Buksh (т) and quoted with approval 
by Sir Fragcis Maclean, C. J. in the case of Amperer v. Charw 
Chunder Mukherjee (23). "Although І аш of opinion that the Legis- 
lature intended that the Sudder Court should have the power of 
setting aside a verdict of guilty pronounced bya jury upon an 
erroneous or defective summing up of the evidence by the presiding 
Judge, yet I think it was not their intention that a verdict of - guilty 
should be set aside in every case in which there is а defective or 
erroneous summing up. It was their intention to provide protection 
for the innocent but not chances of escape for the guilty if évery 
convict against whom a verdict of guilty is pronounced by a jury 
has a right to have that verdict set aside upon appeal, and to obtain 
his discharge whenever it can be shown that the presiding Judge 
has not properly directed the jury as to the degree — which 

(1) (1866) 5 W. R. Cr. 80 у B. L, К. Sup. 459. 7 т - à 

(з) (1904) 38 С, L. J. зоо (Е. В.). ^ : 
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ought to be given to particular'évidence, ‘a Wide dõor чоша be 


‘thrown ópen for the escape of guilty mén, and the duo administra- 


tion of the criminal law of this country should be placed in the 
greatest jeopardy” Alekss Buksh (1). This was the interpretation 
put upon the statute in 1866 and it is well recognised that a contem- 
poraneous interpretation is the best and strongest in law. 

From this point of view if the Court iš convinced on the eti- 
derice that the accused is guilty He should not be acquitted merely 
on account df a defective Charge. 

I think therefore, with greit tespect to the views of iny 18а2һба 
colleagues to whom I have submitted this judgment in advance, that 
this application for review, ought to be refused, 

The following order was then made: 

The order of the Court is that Padarn Prosdd be acqiitted and 
discharged and that his bail bond stands cancelled, 

S.'C. Boss: Attorney for thé Petitioner, ^ — ' 

B.C. Sen: Attorney for the Crown, 

A, T. M, Accused acquitted, 


(1) (1866) 5 W.'R. Cr. 803 В.І. R, Sup. 450. 
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LiwiaHeu—Iudiau Limitation Act, (IX ef. 1988) Sch. I. Art. ле 
. from joint family property—Intention to encinde—Pldiniiff ceatisig te 

reside in family konse and not receiving maintenance, etc from the other 

members—Ones probandi on defendanis—Recttals im deed, as correberaties 
€ evidence. PNE d mse j 

The question whether tho plaintif has been ‘éxcloiled from joint family pro- 
perty within the meaning and for the purpose of Article 127 of the Indian 
Llinitxtion Act, 1908, must depend проп fbe.facts of, esch.petticular caf, An 
Intention to exclude is an casential element of thé deffziion:of the word 


s 
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*' exclusion” in the Limitation Act, and it is, therefore, necesmiry , - the 
Court to be satisfied that thero was an. intention on the part of thoee № control 
and possession of the joint family property to exclude the plaintiff from his 
share of the joint family apu: when he should choose to asset his 
rights. ` 
The circumstance that the plaintiff voluntarily ceased to reside in the family 
dwelling-house ; that the membors of the jolnt family (in control and posses- 
-aion of the joint property) did not subscribe towards his maintenance, education 
or marriage expenses, and that for many years the plaintiff did not exercise bis 
right to partition, while material for consideration, іш not decisivo on the ques 
. tloa of his exclusion from the joint family property, 


In a sult by a member of a Joint Hindu family for his share in the family 
property, where the defence із that the suit is barred by limitation, the 
onus probands is on the defendant to establish thet tho plaintiff was excluded 
. froma the joint family . а л knowledge for more than 1a years before 
the date of the suit + 


Held, on the evidence, (reversing the judgment of tbe High Court), that 
the defendant had failed to discharge the emus of proving the oxciusion on 
which they relied, 
` Recitals in а deed are admissible in evidence as corroboration of the testi- 
mony given by the party thereto and his witnesses upon materia! matters recited 
in the deod.* 

Appeal No. 98 of 1927 by the Plaintiffs from a judgment and 
decree of the High Court, Bombay, ( MacLesd С. J. and Coyajes 
7.) dated the 17th February, 1925, reversing a judgment and 
decree, dated the asnd January, 1923 of the Court of the first Class 
Subordinate Judge of dau and GE а suit which he had 
decreed, 5 ^ 

The appellants brought Шаг: sait on the arst July, тозо, 
against the respondents for a ninth share of property which was 
in their possession as Joint family property. 


The appellants claimed part of that share throngh the 3rd 
appellant-Nana: the respondents denied that Nana was а mem- 
ber of their family, but they withdrew this denial at the hearing 
of the appeal in the High Court and confined their defence to a 
contention not specifically raised in the issues, i. e, that they 
“had excluded Nana from the joint family property, and his exclu- 
“slon had been known to him for more than їз! years before suit. 
^ The: Subordinate Judge decided = and the High Court in 
0 of, this contention. 


- fs - 


te {eee (1916) L1, R: Оше ша P C c. end (1914) L 1. 8.50 АШ. 187) 


19 CL. Juggs JR] c 07 ; ate 


VoL, m `` PRIVY COUNCIL, -- 


Ритм K C, and Raikes for the Appellants. 
DeGruyther K. C. and Parikk for the Respondents. 


The following authorities were cited at the Bar during the 
course of the argument :—Huri v. Маі (1); Ramchandra v. 


137.7 


Р. С 


1939. 
муу 
Radboba Baloba. 


Y.. 
Narayan (2); Krisknabai v. Khangowda (3); Jivanbhat v. Ani- Ано Dagan 


Bhat (4); Jaganaika v. Ramabhadra (5); Mutthakhhe v. Тит 
mappa (6); Selam v. Chinnammal (7); Ram Lakki v. Durga 


Charan Sen (8) and Raghunath Bak v. Makara} Бай (9). ; 


Their Lordships’ juigmont was delivered by 

Sir Lancelot Sanderson: This is an appeal by the plaintiffs 
against a decree of the High Court of Judicature of Bombay, 
dated the 17th of February, 1925, which reversed a decree of the 
Subordinate Judge of Poona, dated the sand of January, 
1923. 

The plaintiffs brought the suit for a declaration that the 
immovable and movable properties mentioned in the plaint were 
the ancestral properties of the joint family of the third plaintiff, 
Nana Ramras, and the defendants, and that the plaintiff Nana 
had à one-ninth share in the said properties, for partition and 
other consequential reliefs. 


It appears that by a deed, dated the 6th of June, тото, Nana 


sold his one-ninth share in certain of the properties mentioned in 
the plaint for Rs, 1,500 to the father of the first and second 
plaintiffs, 7 | 

The father of these plaintiffs died, and it was alleged that 
after his death, namely, on or about the 13th of August, 1919, 
Nana obtained a further sum of Rs, боо from the first and 


second plaintiff, that the first and second plaintifs ehad thus 


become the owners of Nana’s one-ninth share of the property 
described in Schedule B of the plaint. | 


Consequently tho first and second plaintiffs were joined with ` 


Nana as parties in the suit for partition. 


(1) (1884) I. L. К, 6 Bom. 741. 

(a) (1885) I; L. R. 11 Bom. 816. 

(3) (1893) I. L. R18 Bom. 197 (103). 

(4) (1896) I. L, R, 22 Bom. 259s . 

(5) (1858) 1, L. R. 11 Mad, 380 (391). 

(б) (1891) I. L. R, 15 Mad. 186 (192). 

(7) (1901) 1. L. R. 24 Mad. 441,. | 
(8) (1885) I. L. R. 11 Calo. 680 (68з). SF -- 


(9) (1885) 1. L. Re 11 Calc. 777 3-1. К. rsi А. пе. -: - € eM 


e 
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The pedigree relied "ж by the panum was аз follows : — 
AJARAM m 1900). 


——— OCR 118118 не нонат À— À а. ннн — 


| 
ü) Chimabai—Ramrao rao (d; 1893) (3) Rakhmabal D | 


d, 1898 — —(tj f (d. 1917) Е 
| | | 
| | 
Yadava Nana Bajirao icis: Ambu Aburao | 
(d, 1898) (Pif. 3) (Deft. 4) (Doft. §) (d. 1901) (Deft. 1) 
€ А i f Gana 
(4. 
B Gulabrao 
(Deft. з) (Daft: 3) 


, The defence of the first five defendants was twofold: they 
alleged—(r) that Nana was not the son of Ramrao, that Chima- 
bai, the mother of Nana, was of a wicked nature апі was driven 
out of the house by Ramrao ; that Nana was never joint with the 
defendants, and that he was not a member of the joint family. 
(s) That the suit was barred by the law of limitation, 

It was alleged that, after attaining majority, Nana made an 
attempt to get a share in the property, that he was told in clear 
terms that Һе had no interest therein, and that his right was 
denied by the defendants, by his deceased paternal uncles, and 
others. 

‘No date for the alleged attempt by the plaintiff and the 
alleged denial of his interest was ` specified in the written state- 
ment of the first five defendants, but in the course of the evidence 
given on behalf of these defendants it was alleged that the date 
WAS 1905-1906 от 1906-1907. 

The suit was instituted on the ath of July 1920, and these 
defendants, relying upon Article тау of Schedule I of the Indian 
Limitation Act IX of 1908, alleged that the suit was barred by 
limitation, 

The defendants 6, 7 and 8 were added as ганы to the suit 
by reason of their having an interest in some of, the property, 
but they did not dispute the plaintiff's case, ` 

The learned Subordinate Judge held that Nana was the son 
of Ramrao by his wife Chimabai апа that there was no’ exclusion 


` made to the knowledge of Nana, Consequently he made a 


preliminary decree in favour qfi the -plajotiffs tq . the, affect, that 


a 
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the plaintiff Nana had a one-ninth share in the immovable and 
movable’ property, therein mentioned, and he directed that the 
lands, should be partitioned by the Collector, The learned Judga, 
after dealing with certain incidental matters, directed that the 
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defendants Nos. r tœ 5 should рау the plaintiffs’ costs as well as Abuso Bi 


those of the othar defendants. 

The first and fifth defendants, vix, Aburao Bhagwantrao 
Shirole and Madhavrao Ramrao Shirole, appealed to the High 
Court against the decree of the learned Subordinate Judge, 
making the other parties to the suit respondents. Я Я 

On Ше hearing of the appeal the finding of the learned 
Subordinate Judge as to the legitimacy of Nana was not disputed, 
and the only question argued before the High Court was whether 
Nana, the third plaintiff, had been excluded from. the joint 
family property to his knowledge for more than twelve years 
before the date of the suit, vig, the arst of July тозо, 

The learned judges of the High Court allowed the appeal 
and dismissed the suit, bnt directed that there should be no order 


as to costs throughout. The ground of their decision was that, 


the whole series of facts, heginning with 1898, when his mother 
died, showed that Nana's connection with the family had been 
severed and that he acquiesced in that severance. 

Their conclusion was that Nana was excluded from the joint 
family property from 1898, and that he must be taken to have, 
been perfectly well aware of the fact in 1994, when he came of 
age. 

From the jndgment and decree of the High Court the plaintiffs, 
bave. appealed. 


The material facts of the case aro as follows 4 After the 


death of his first wife Abai, Ramrao married Chimabai, who. 
became the mother of two sons, Yadava and Nana, 

Within a year of this second marriage and while Chimabgi 
was living.in the family dwelling-house, Ramrao married a third 
time, Rakhmabai being the third wife. Я 

И. was found by the learned Subordinate Judge that Ramrag, 
had &'second son by Chimabai, namely, Nana, the third plaintiff, 
who, was born in june, 1886. As already stated, this finding is 
not now disputed ; but itis not, immaterial to note that the case 
of the first five defendants was that Chimabai's second son was 
namad Keshav, who was alleged to be dead. — | 

The learned Subordinate Judge held that Keshav was "a, 
fabulous person,” i | 


e 
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The family -dwelling-house of Ramrao and his joint family 
was at Bhamburda, and there is no doubt that up to 1886 Chima- 
bai was living with her husband in the aforesaid family house. 

: Apparently there was much friction in Ramrao’s family, 
due, it is alleged, to the presence of Rakhmabai, andin the year 
1886, soon after the birth of Nana, Chimabai and her two children 
were taken by her maternal uncle, Appi, with the consent of her 
husband Ramrao, to live with him at a place called Patas, 

Chimabai and her two sons lived with her maternal uncle 
until 1888. 

On the 8th september, 1888, Chimabai sent what was called 
a "notice" in. writing to her husband Ramrao, demanding 
maintenance for herself and her two children, The “ notice” 
was as follows : 

“ The date the Sth of September 1888 А, D. 

** NOTICE, 
ae 
" Ramrao Bin Rajaram —Shirole E at Bhamburde, 
Taluka Haveli, District Poona, 

“ Notice is given by the undersigned as follows : 

“You are my husband and you married a second wife after- 
wards, and consequently you could not make proper arrangement 
for my living (with you), and you were always troubling and beat- 
ing me, Thereafter during the period of my delivery no proper 
arrangements were made, and consequently I became very ill, At 
that time my maternal uncle had come to Poona, to whom you told 
that he should take mo with him, as I was very ill. Therefore 
my maternal uncle took me to his place. fs.. at Patas, Even 
though s% years have elapsed since then, you have never again 


inquired of me, Besides, I have two small children. You. 


have not even cared for them, nor are you taking us to your 
place. You should, therefore, make arrangements for the mainte- 
nance of myself and my children from this day. This isin order, 


If you fail to do so, I shall take legal steps against you. You . 


should send L reply to this Notice- within fifteen days from 
to-day.” 

The result of the “notice” was that Chimabai and her two 
children were brought back by Ramrao, or by one of his brothers 


actitig on his behalf, to the family dwelling of Ramrao at. Bham-- 


burda, and Chimabai and her two sons lived there until Ramrao’s 
death in 1893, ` 
Chimabai and her two sons after 1803 continued fó live in 


` 
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the family dwelling-house until 1898, when Chimabai and her 
elder son died of the plague, 

Chimabai died'on the a3rd February, 1898, and н Ше 
elder son, died on the following day. 

Nana’s maternal uncle, Appa, went to Bhamburda for Chima- 
bai’s obsequies, and, and with the consent of Bhagwantrao, the 
paternal uncle of Nana, he took Nana to his own home in the 
village of Sonavadi. х 

At that time Nana was twelve years old, 

It is material to note that this is the date at which, according 
to the judgment of the High Court, Nana’s connection with the 
family was severed, and his exclusion from the joint family 
property began. 

Nana lived with and was maintained by his maternal uncle, 
Appa, at Sonavadi, and assisted his uncle in his agriculture. 

Nana was illiterate, This is one of the facts relied upon by 
the first five defendants as showing. that һе: wes excluded. from 
the joint family and the joint family property, It was, however, 
pointed out by the learned Sudordinate Judge that when Nana’s 
father died he was about seven years old and had not attained 
the school-going age, 

After his father’s death, as the learned боа Judge 
held, Rakhmabai ruled the family, and it was not the fault 'of 
Nana that he was not put to school, 

' Tn 1898 Nana was removed to the house of his maternal uncle 
at Sonayadi, where there was no vernacular school, although 
there appeared to have been а school st Dhond, to which Sona- 
vadi boys used to go. 

It was alleged by the first five defendants, as already stated, 
that in 1905 or 1906 Nana went to Bhamburda and demanded a 
share of the family property, and that he then received a definite 
refusal from some of the members of the joint family, These 
defendants relied on this alleged incident as evidence of an exclu- 
sion from the joint family property at that time, . . 

The learned Subordinate Judge said that he did not believe 
the witnesses called to prove the above-mentioned alleged demand 
and refusal in rgo3 or 1906, and he held that Nana’s demand for 
a share was not made until rg09, when it was refused, and- ЧА 
consequently, the soit was in time, 

The learned Judges ofthe High. Court came to no definite 

: decision as to the alleged incident of т905—190$, but ba sod. their 
decision upon the genéral evidence in the case. · jo 


e 
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Their Lordships’ attention was drawn to the evidence, upon 
which the first five defendants relied, to support the allegation 
that it was in 1905 or 1906 that Nana demanded a share of the 
joint family property and was refused. They are clearly of 
opinion that the learned Subordinate Judge’s decision in this 
réspect was right, and that there was no satisfactory evidence upon 
which it could be held that in gos or r906 Nana made а demand 
for a share of the property and was refused by the members of the 
joint family, 

Nana was married in or about 1908, His marriage took place 
at Sonavadi at the same time asthe marriage of Appa's brother, 
and Appa's evidence was that Nana's marriage caused no additional 
cost. х 

It is clear that no application was made Ъу or on belíalf of 
Nana to the members of hia joint family for any assistance towards 
‘his marriage expenses. - 

About two years after his marriage Мапа began to live .sepa- 
rately, and he then got some land, which he rented from the 
Govérnment, at Sonavadi. . 

The plaintiffs’ case was that in 1909 Nana went to Bhamburda 
and saw Bhagwantrao, who was the eldest surviving brother of 
Kamrao, and preduniably at that time the Aarra ofthe family, as 
Ramrao died in 1893 and Rajaram died in 1900. ; 

Nana’s evidence was to the effect that at this interview 
Bhagwantrao advised him to continue joint and not tò demand а 
sepatdte share ; but that he, Nana, insisted on a partition. 

Then, it was alleged, Bhagwantrao promised to arrange zn 
advance of money for Nana, and that he took Nana to Biloba 


. Narayan Vagh, the father of the first two plaintiffs, and that he 


obtained the sum of Rs, 1,500 from Baloba Narayan Vagh. 

"Nana alleged that Bhagwantrao, ‘although still persisting in 
his refusal to partition the property, did not deny Nana’s share 
in it. 

There is no doubt that Nana did obtain Rs. 1,500 from 
Baloba Narayan Vagh, the father of the first two plaintiffs, 
though, according to the deed of sale, to which reference has 
iready been made, heats sum was not obtained until June, 
1910. 

On the 6th June, тото, Nana executed the deed ей 
favour of Baloba Narayan Vagh, the father of the first two plain- 
‘tiffs. It was recited therein that the properties. included in the 
deed were ancestral and belonged fo the joint ‘family of Nana's 


* 
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* father and S that Nana had a one-ninth share SSH) and the 
amount of the consideration was Rs, 1,500, 
- The deed contained the following recital :— k 

"[ was six or seven years old when my father died. After my 
father's death my mother Chimabai and I used to live with my 
uncle for some days. But owing to step-motherly relations there 
were quarrels and disputes between my mother and other members 
of the family. Thereafter my mother died. Therefore I used to 
live with my maternal uncle, Appa Bahirji Patil Pawar, who 
resides at Sonavdi, Taluka Bhimthadi, About a year ago I came 
to Poona and asked my uncles and my stepbrothers to effecta 
partition and to allot to me my one-ninth share of our ancestral 
property, But they refused to give (my) share. I am not a perma- 
nent resident in Poona, and as I follow the occupation of a cartman 
at Mouje Sonavdi Peta Dhond, I cannot live at Poona and I cannot 
afford to fight a suit (in a court of law), Therefore I have received 
from you Rs, 1,500—in words, rupees fifteen hundred—as price of 
my one-ninth share of the aforesaid property and have sold to you 
my right of ownership, title and interest with respect to the one- 
ninth share of the said property." 5 

It was argued on behalf of the defendant-respondents that the 
recitals in the above-mentioned deed were not admissible as evi- 
dence against them on the issue whether Nana demanded a share of 
the property in 1909. 

It was submitted that it did not come. within section 157 of the 
Indian Evidence Act, Act I of 1872, upon which the learned Coun- 
sel for the plaintiffs relied. : 

It was urged that the statement therein contained as to the fact 
of his having gone to Poona and having asked his uncles and step- 
brothers to effect a partition about a year before the deed was 
executed could not be aaid to be & former statement made by Nana 
at or about the .time when the fact . took place, inasmuch as the 
statement in the deed was madea yearafter the fact was d 
to have happened. . x 

. It may be that this particular statement does not come within 
section 157 on the ground that it was not made at or about the time 
-of Nana’s alleged interview with Bhagwantrao in 19o9, but, in their 
Lordships’ opinion, the deed is admissible in evidence as corrobora- 
tion of the evidence given by. Nana and his witnesses upon material 
matters; ав, for instance, the statement by Nana that Bhagwantrao 
said he had no money, but that he would “find a creditor" for 
Nana, and that Bhagwantrao did take him to Balob& Narayan 
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Vagh. In other words, the deed is some evidence of the act ® 
alleged to have been done in pursuance of Nana's interview with 
Bhagwantrao, and it is material on the question whether the evi- 
dence of Nana and his witnesses on this part of the case can be 
relied upon, 

While dealing with tbis part of the case, their Lordships observe 
that it is difficult to understand how Nana would have been able to 
negotiate the arrangement culminating in the deed of the 6th June, 
I91o, without assistance from someone. 

He жаз illiterate, he had been living away from Bhamburda 
since he was a boy, he would not have sufficient knowledge of his 
own to enable him to describe the parcels of immovable property 


-which are so fully set out in the deed, andit is extremely unlikely 


that а man in Nans's position would be able to negotiate with 
Baloba Narayan Vagh on his own account and without being intro- 
duced and assisted by some responsible person. 

Baloba Narayan Vagh, according to the evidence of one of his 
sons, was on friendly .terms with Bhagwantrao and lived on 
Bhagwantrao’s land, This is the person to whom Nana said in his 
evidence Bhagwantrao took him. 

Apart from the particular recital in the deed as to the 
interview with Nana's uncles about a year ago, the deed itself is 
material corroboration of the plaintiffs case and was admissible 
in evidence. 

It appears that in 191a. Nana instituted a suit against Baloba 


-Narayan Vagh and Bhagwantrao, treating the above-mentioned 


sale deed asa mortgage, and alleging undue influence on the 
part of Bhagwantrao, He prayed for a declaration that the deed 
was a mortgage and that joint possession of the property should 
be granted. In his written statement delivered in October, гота, 
Bhagwantrao denied that Nana was entitled to any share in the 
joint family property. Thisis the first occasion, of which there 


“is any reliable evidence, when Bhagwantrao denied that Nana 


was entitled to & share in the family property. 

There was no allegation at that time that Nana had :been 
excluded from the joint family property in 1905 от 1906, That 
suit was withdrawn for а reason which it is not material to con- 
sider. 

In xgr4 another suit was filed by Nana against Baloba Narayan 
and Bhagwantrao, and again in his written statement Bhagwantrao 
denied that Nana was the son of Ramrao. 

On the 13th of August, r919, Nana executed a further sale deed 
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of his share in the property in favour of the first two plaintiffs. His 
claim that the previous sale deed was merely a mortgage was given 
up and he received a further sum of Rs. 500, which, taken with the 
previous Rs. 1,500 and the interest thereon, was calculated to make 
up a total of Rs, 3,500. 

The present suit was brought on the arst of July, тозо. 

The issue in this appeal is whether the suit was barred by 
reason of Article 127 of the First Schedule of the Indian Limitation 
Act IX of 1908. 

The article is as follows :— : 

Description of Suit. Period of Tims from which period 

Amitation. begins іо rum. 


127. Bya person excluded Twelve years. When the exclusion 
from joint family pro- becomes known to the 
perty to enforce a plaintiff. 
right to share therein. 

The questions arising upon the above-mentioned article are: 
(т) whether Nana was excluded from the joint family property ; 
(a) if he was so excluded when did such exclusion take place ; 
(3) when did the exclusion, if any, become known to Nana. 

As regards the first and second questions, it was argued on 
behalf of the contesting defendants that it should be held that 
Nana was excluded from the joint family property from the vear 
1898, when he went to live with his maternal uncle after his 
mothers death, and reliance was particularly placed upon the 
facts that after thet date Nana never resided in the family 
dwelling-house, he received no maintenance or education from 
the members of the joint family, who did not provide anything 
towards the expenses of his marriage, and that for many years 
he did not exercise his nght to partition. 





The above-mentioned facts are certainly material for - 


consideration, but in their Lordships’ opinion they are not con- 
clusive on the question of exclusion of Nana from the joint family 
property. 

There ів no definition of the word “exclusion” inthe Limita- 
tion Act, and it is obvious that the question whether a person 
has been excluded from joint family property, must depend 
upon the facts of the particular case which is under consideration, 
It was admitted in argument by the learned Counsel for the 
defendants that an intention to exclude in an essential element, 
Their Lordships are of opinion that the above-mentioned admis- 
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sion із correct, and that it is necessary for the Court to be satisfied e 
that there was an intention on the part of those in coftrol and 
possession of the joint family property to exclude Nana. 

Their Lordships are of opinion that there was no evidence 
which would justify them in holding that Nana was excluded from 
the joint family property in 1898 

The evidence goes to show that the departure of Nema from the 
family dwelling-house in 1898 with his maternal uncle was volun- 
tary. Не was іп no sense turned out, He went with the consent 
of Bhagwantrao, The reason for his departure is obvious ; his 
father and mother were dead, he was only twelve years old, and, 
as the learned Subordinate Judge pointed out, Rakhmabai ruled 
that branch of the family, and having regard to the state of affairs 
under that rule and to what had previously occurred, it may well 
have.been thought better for Nana that he should go with his 
maternal uncle rather than remain in the same house with 
Rakhmabai. 


Jt remains to be seen whether there is evidence of his exclusion 
from the joint family property after that date. 


As he grew up he helped his maternal uncle in nis agriculture 
and then was able to get some land for himself from the Govern- 
ment, It is true that he was living in a humble way, and was not 
educated in the same way as the other members of the joint family 
who were living at Bhamburda, but there is nothing to show that 
he was dissatisfied with the conditions under which he was living. 
One reason given for his not visiting Bhamburda was that he did 
not go on account of the quarrelsome nature of his stepmother 
Rakhmabai, 


His marraige expenses were practically nil, as his marriage 
took place at the same time as that of his maternal uncle's bro- 
ther, І | 


The mere fact that during the time that Nana was living with 
his maternal uncle the members of the joint family did not subs- 
cribe towards his maintenance, education or marriage expenses 
does not, in their Lordships’ opinion, having regsrd to the facts 
of this case, prove that those in control and possession of the joint 
family property intended to exclude him from his share of the 
joint family property. It is consistent with the evidence that 
the members of the joint family, who were in control and posses- 
sion of the joint property, though willing to allow Nana to be main- 
tained at the expense of his maternal uncle, never did anything 
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e to indicate to Nana or anyone else that they intended to exclude 


him from his share inthe joint family property. 

It is not necessary to refer in detail again to the facts of the 
case: itis sufficient for their Lordships to say that up to the 
time when Nana attained his majority in rgo4 they are consis- 
tent with there having been no intent to exclude Nana from 
the joint family property and no exclusion in fact. 

In 1904 Nana attained his majority. Their Lordships cannot 
find any reliable evidence that there was any change in the posi- 
tion until 1906. 

The defendants’ attempt to prove a demand by Nana in 1905 
or 1906 and a refusal by bis paternal uncles entirely failed. 
It is material to notice that Abba, the maternal uncle of Nana, 
was not asked in cross-exemination if he had told Nana that he 
was entitled to a share in the joint family property, or had drawn 
his attention to the advisability of claiming his share: a question 
which their Lordships would have expected might usefully have 
been put to Abba, 

In short, with the exception of the alleged РР in 1995 
от 1906 (the proof of which failed), their Lordships’ attention 
was not drawn to any act or acts during the period from 1904 
to 1909 which would indicate an exclusion of Nana from his 
right to share in the joint family property. 

Their Lordships have no doubt that in or about 1909 Nana 
did go to Bhamburda and did assert his right toa share in the 
joint family property. 

It was argued on behalf of the arana that tho 
recital in the deed of the 6th of June, тото, viz., “that they refu- 
sod to give (my) share,” was inconsistent with Nana’s ‘evidence. 

Their Lordships do not take that view, and are of opinion 
that the said recital, when read with the other terms of the deed, 
in which it was alleged that Nana had asked his uncles and his 
stepbrothers to effect a partition and to allot to hima one-ninth 
share, so far from being inconsistent with Nana’s evidence, may 
be said to be corroborative thereof. 

If Nana’a evidence is accepted fw fofo, there was not, even in 
1909, any denial by Bhagwantrao of Nana’s right toa share, but 
merely a refusal to partition the property at that time, and their 
Lordships are of opinion that the sale deed of 1910 does provide 
material corroboration of Nana’s evidence that up to that time 
there was no exclusion of Nana from the joint family property. 

Even if it be taken that the refusal on the’ part of Bhagwant- 
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Р. С. TRO in 1909 or 1910 to agree to & partition was based on an alle- e 
1939. gation that Nana was not entitled to share in the joint family 
Em ЕИ property, and that it did amount to an exclusion of Nane from 
Vagh such property, the suit was brought within twelve years and was 
At Bbagwan- in time. | ‚ к 
trao Shirole. The conclusion of their LordsMips on this part of the case is 
Sir Lancelet that the evidence is consistent with there having been no exclu- 
Sanderum. sion of Nana from the joint family property before тота, and 


that being so, that defendants have not discharged the onus of 
proving the exclusion on which they relied. 

In view of this opinion, it is not necessary to cousider the 
third question above mentioned. Their Lordships, however, de- 
siro to observe that, with regard to the third question, even 
assuming that the facts relied upon by the defendants could be 
said to amount to exclusion, the defendants have failed to prove 
that Nana was aware more than twelve years before the institution 
of the suit of any intention onthe part of the members of the 
joint family to exclude him from the joint aay property when 
he should choose to assert. his rights. 

In considering the whole case, itis not Sata era to remem- 
ber that the main defence of the contesting defendants was 
that Nana was not a member of their joint family, that the fur- 
ther case made was that he was definitely refused a share in 
1905 or 1906, and that both these allegations have been held to 
be unfounded, 

For these reasons ‘their Lordships are of opinion that this 
appeal should be allowed, thatthe decree of the High Court 
should be set aside, and the decree of the Subordinate Judge 
should be restored. 

The respondents 1 to 5 should pay the costs of the plaintiffs 
of this appeal and of the appeal to the High Court, and their 
Lordships will humbly advise His Majesty accordingly. 

S. L. Polak: Solicitors for the Appellants, 

T, L. Wilson & Co : Solicitors for the Respondents, 


X. J. R. Appeal allowed. 
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> PRESENT: Lord Shaw, Lord Carsen, and Sir Lancelot Sanderson. 


BHUBAN MOHAN BASAK - MEX 
9. 1929. 
Sd 
THE CHAIRMAN OF THE MUNICIPAL COMMISSIONERS May, 7. 


OF THE DACCA MUNICIPALITY ANp OTHERS. 


[Ow APPEAL FROM THE HIGA COURT or JUDICATURE AT FORT 


WILLIAM IN BENGAL. | 


Tas—Benpal Municipal Act (TTI B, C, of 1584), Sec. 103—Bya. law (Rule 16)— 
Putting iwa resolutions together—Commisrioners sanctioning a budget eu 
the basis of old valuation —Re-saluation list subsequently signed and netice 
published, ` 
At a mesting of the Commissioners two resolutions were moved and seconded. 

The first was “© That the question ofa general revision of assessment b= post- 

poned for a year In view of the economic distress prevailing in the country, and 

thet all now and improved buildings which had escaped notice he assessed first, 
and the Vice-Chairman be requested to undertake the work." The second was 
©“ That the general revision of assessment of holdings be undertaken without 

delay, as it was overdue.” The appellant urged that under the bye-laws of j 

the Munidpality (Rule 16) the Chairman was bound to put the two resolation 

separately and not alternatively : 

i Held, that as auch objection was not urged in the High Court, the proceed- 

ing s objected to were not enquired into and the objection was held to be with- 

out any real substance. 

It was also contended that the rate was invalid because the Commissioners, 
before the result of the re-valustion bad been ascertained, and became known to 
-them, sanctioned a budget framed on the basis of the old valuation and of the 
percentage of which rates had been for some years levied om that valuation 1. o. 
IO per cent balag tho highest percentage which the Moniclpal Act allowed. It 
was іа evidence that the revaluation list was subsequently signed by the Chairman 
and deposited in the office and notice was published on tho same dates 


Held, that under section 102 of the Municipal Act, there was no illegality. 


Appeal No. 123 of 1927 by the Plaintiff, from a judgment dated 
the r4th December, 1925, of the High Court, Calcutta, which 
affirmed a judgment and decree, dated the 24th November, 1924, 
of the District Judge of Dacca, who had affirmed a judgment 
and decree, dated the 26th May, 1924, of the Munsiff of Dacca. 

The appeal to the Privy Council raised questions under the 
Bengal Murficipal Act, 1884. 

The case in the High Court is reported in | І. L. В, 53 Cale, 
453 ; 44 С.Т. J. 975 
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- Kaíkts for Appellant. 
Dunne К, С, and Dube for Respondents, 5 


Their Lordships’ judgment was delivered by 


Lord Carson :—This action was brought to challenge the 
validity of a tax or rate which the. first defendant was seeking 


* to enforce on the ratepayers of Dacca, On the a8th June, 1922, 


the Municipal Commissioners of the Dacca Municipality passed 
a resolution as follows: “ That the general revision of assess- 
ment of holdings be undertaken without a delay, as fit was 
overdue," This resolution was passed in pursuance of Section 
96 of the Municipal Aet. In accordance with the terms of the 
resolution, the valuation duly took place and the assessment list 
was published on the a8th March 1923, for the year 1923-34. 
The action of the plaintiff has already been heard before three 
different courts, each of which decided against the plaintiff and in 
favour of the validity of the rate, and as their Lordships are in 
agreement with the decree appealed from it will be'only necessary 
to state the facts very briefly. 

In the first place, the plaintiff contended that the rate 1 was 
based on a new valuation and assessment which the Municipal 
Commissioners had not authorized, founding his objection to the 
manner in which the said resolution had been passed, It appears 
that at the meeting of the Commissioners оп the a8th June, 1933, 
two resolutions were moved and seconded. The first resolution 
was “ That the question of a general revision of assessment be 
postponed for a year in view of the economic distress prevailing 
in the country, and that ali new and improved buildings which had 
escaped notice be assessed first, and the Vice-Chairman be reques 
ted to undertake the work.” The second resolution was in the 
terms already set forth as having been passed. The complaint of 
the appellant is that under the bye-laws of the Municipality (Rule 
16) the Chairman was bound to put these resolutions separately, 
whereas what he appears to have done was to put them as alterna- 
tives and ascertain the numbers in favour of each respectively. 
The Additional Munaiff of Dacca who tried the case, pointed out 
that the course adopted did not prejudice the plaintiffs or other 
ratepayers, and that they rather got the advantage of the two 
resolutions being fully considered together. He considered this 
irregularity as а mere defect of form under Section 358 of the 
Municipal Act, which did not invalidate the assessment. On appeal 
to the District Judge, he was of opinion that the procedure adop- 
ted was irregular, but that such irregularity was not sufficient fo 
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e render null and void all action taken on the basis of the resolu- Р. С, 
tion. When the case came on appeal before the High Court of тозо; 
Judicature in Bengal this point, if not expressly abandoned, was 
not urged before the appellate court, and therefore no view was 
expressed upon it, Having regard to this fact, their Lordships do The Cheimmaa of 
not think it necessary to examine the proceedings objected to in Dacca Municipality. 
any detail or the effect of the aubsequent actions taken from time гим Carson, 
to time for the purpose of giving effect to the resolution, and nad 
upon this point, which appears to be without any real substance, 
they are of opinion that the appeal fails. 

The second contention of the appellant was that the rate was 
invalid because the Commissioners, before the result of tha 
re-valuation had been ascertained and become known to them, 
sanctioned a budget framed on the basis of the old valuation 
and of the percentage at which rates had been for some years 
levied on that valuation, e. ro рет cent, being the highest per- 
centage which the Municipal Act allowed. It is, however, in 
evidence that the re-valuation list was subsequently signed by the 
Chairman and deposited in the office on the 28th March, 1923, 
and notice was published on the samo day, The Additional 
Munsiff of Dacca pointed out that section тоз of the Act provide 
that the percentage fixed shall remain in fores until the order 
of the Commissioners determining such percentage, shall be 
rescinded and until the Commissioners at a meeting shall deter- 
mine some ot her percentage on the valuation of the holdings at 
which the rate will be levied from the beginning of the next 
year, and he held there was no illegality on this ground, and the 
District Judge and the High Court, in fully considered judgments, 
affirmed the view of the Additional Munsiff, © 9 

Their Lordships think it unnecessary to further examine thé 
arguments on which these judgments on this pointare based, as 
they can find no reason for dissenting from the couclusions or thé 
basis of the conclusions arrived at by these several courts, 

Their Lordships will accordingly humbly advise His Каа 
that this appeal should be dismissed with costs. 

Т. Г. Wilson & Сө: Solicitors for the Appellant. 

Watkins & Hunter : ` Solicitors for the Respondents, ` 


A. T. M. : í Е аш 


чу? 
Bhuban Mohan 
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. Before Sir George Claus Rankin, Knight, Chief Justice, Sir 
Charu Chunder Ghose, Knight, Judge, Sir Philip L 
Buckland, Knight, Judge, Mr. Justice B. B. 
Ghose and Mr, Justice M. N, Mukerji. 


SAYAMALI MOLLA 
>, 


ANISUDDIN MOLLA AND OTHEZS* 


Limttation—Limit ation “Act (IX of 1908), Sk. L Aris, 192, L48—Suil for 
redemption —Righis of prier and subsequent mort pagees— Purchaser in oe 
morigagee's decree—His right te redeem. 


` Ha person із Joined as a defendant for enforcement of the right under a mort- 
gage, he should be dismissed from the’ action as soon as he sets ака prior Biles 
Мані v. Suresh (1). 


Wi ES na os Gok E dpa hy A bs io шода; 
his rights are not affected by a decroo or salo thereunder and the pulane mortgagee 
has still the right to redeem the prior mortgages + Ram Narain v. Bandi (s). 
He may notwithstanding the prior decree bring & sait oa his mortgage: 
Debendra v, Ramiaran (3%). 


When the first mortgegoe blogs his suit without impleading the pulsne mort- 
gageo, obtains a docreo against the mortgagor only and purchases the property 
himself, he purchases the outstanding interest of the mortgagor only and the 
puisse mortgagec's rights are not affected In any way: Серле Bundles v. Kalse 


` Pade (4). A sult by the pulsne mortgagee, who purchased the property in execu- 


tion of his mortgage decree, for.redemption, із maintainable, if not barred by 
imitation. | 

A suit for redemption ЕТЕ 7 to rejotin is governed by Article 
148 Sch. I of the Limitation Act, 


Defendant Nos 1. brought his sult, оп his mortgage without Impleadiag the 
plainth? and obtained a decree for sale against the mortgagor alone on soth 


November, 1911.. Plaiatiff brought а suit to enforce bis mortgage in 1915, Не 
made the present “defendant a defendant la the sult along with the mortgagor 


® Fall Bench Reference No. з of 1929 In Letters Pateat Appeal No. 10s'of 
1988 against the decision of Mr. Jugtice Dwarka Nath Mitter, dated the roth 
September, 1928, affirming that of L. B. ‘Chatterjee Eade, Additonal District 
Judge, 1st Court, of a4-Parganes, dated the 6th August, 1927, affirming that of 
Babu-Sorendia Nath Sen, Машан, зга Court, of Diamond Harbour, dated the 
1st October, 1936. 


(x) (1885) L, R. 132 I. A. тут; 1. L, R, та Cale. 414. 
(2) (1904) 1. L. R. 3: Calo. 737. 
(3) (1903) I. L. R. go Cale. 599. (4) (1875) 33 W. R. 338. 
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* 


and а transferee from him, The defendant ect up his prior mortgage and plain 
tHPs sunitas against him was dismissed as tho plaintiff did not ask for any decreo 
against him. The plaintiff obtained the usual decree for sale as against the 
other defendants in that sult” on 8th May, 1915, Defendant in execution of his 
decree purchased the mortgaged property himself on 15th August, 1916, and 
obtained possession. Plaintiff afterwards in execution of his decree purchased 
the property on 19th November, 1930 but obtained үк only of plot No. 3 
of the mortgaged property : 

Held, that tho sult by the plaintiff for redemption of plot No. 1 of the moit- 
gaged property on payment of the mortgage money due on the mortage of 
defendant and for possession, was governed by Article 148 and not by Article 
132, Sch. I of the Limitation Act and was not barred : Nidhiram v. Sarbessur 
(1) explained, 

The defendant's right to redeem the plaintif? would depend upon the question 
as to the preferential right to the equity of redemption under the respective saloa 
under the decrees obtained by the parties on their mortgages. 

Appeal by the Plaintiff. 

Suit for redemption. ; 


The material facts are stated above and in the following. ordér 
of Reference by Sir George Claus Rankin С. J. and е Sir Charu 
Chunder Ghose, Judge. < | 

Rankin C. J, :—In туо Bainuddin mortgaged the suit-land 
to the first defendant who may be referred to as “the defendant." 
In 1908 he gave another mortgage of it to the plaintiff. In тот 
the defendant sued to enforce his -mortgage but did not implead 
the plaintiff. He got a decree for sale on goth November, tort, 
In 1915 the plaintiff, without impleading the defendant obtained 
a decree for sale ida suit to enforce the second mortgage. The 
defendant іп 1916 became auction-purchaser under his, decree and 
the plaintiff in 1920 did the like. The pne іп 19s5 sued to 
redeem the first mortgage, 

- All three Courts have held that the suit is barred by Art. 132 
of the First Schedule to the Limitation Act, 1908. They have 
followed a decision of'this Court in Midkiram v. Sarbessur (1), a 
decision which has been followed once at least in this Court: 
Milmadhab v. Joy Gopal (з), and іп Madras more than once, but 
has been dissented from in Rawjsari Колу, Lala Kasinath (3). 
It is also inconsistent with Priya Lal v. Bohra Champa Ram (4), 
and was doubted in Basanta v, Jadore Singh (s). | | 

11) (1909) 14 C. W. №. 439. (8) (1915) 91 L. C. 719. 

(3) (1936) I. L. R. 5 Pat. S13, (4) (1922) I. L. R. 45 All. 268. 

(5) (1920) 2 Lah. L, J. 419. 


e 


EU 


195. 

ѕад. Molla 

жашый Moll 
Renkin, C. 7. 


THE CALCUTTA LAW JOURMAL, _ [Voix L. 


` The propositions to be ‘examined are (т) that а suit by a сола 
mortgagee to redeem the бга i ia a sult to énforce payment of money 


‘charged upon immovable property (Art. 132) ; (2) that it, is nota 


suit against a mortgages to redeem (Art, 148). The learned Judge 
who tried this case in Second Appeal lays stress upon tho principle 
-that the right of .& mortgages to redeem is only ancillary to his 
right чо work out his remedy against the: mortgaged estate by 
foreclosure. -He has not however considered the bearing of this 
-principle on a case where the puisne mortgages has already fore- 
closed so that his “debt has been discharged and his charge | по 
longer exists (C. P. C: О. 34, В. 3). 

A reference to the passage quoted by the learned Judge from 
Fisher on Mortgages (рага, т448) and to the cases ‘cited therein 

will show that the reason why, to a suit by а puisne mortgagee to 
redeem a prior mortgage, the mortgagor із а necessary party is that 
the form of decree in such a case is that the second mortgagee 
redeems the first and that thereupon the mortgagor must redeem 
the. second or stand foreclosed’: the mortgagor on this footing is 
interested not only.in any account which may be taken“ but other 
wise—namely (о preserve bis property. Ina simple case in which 
the second mortgagee has already foreclosed "and cut off his mort- 
gagor’s equity of redemption, it-would seem however thet -hë 
redeems the first mortgage as owner, 


° The reasoning inJVidAiram!s case(1)had reference to the fikta that 
4ке sale under the decree upon the first mortgage жаз in 1893 and 
that und er the decree on the second mortgage was in 1895, the suit 
by the, second mortgagee having been. instituted : in 1894. It was 
part ly ditected to answering а contention that Art. 134 applied to 
give the: plaintiff 12 years from the date of hisc purchase. On that 
point it was said : "The second mortgagee by-his purchase at the 
sale in sati sfaction of his mortgage debt cannot acquire any right 
of redempti ion- -which he had not as mortgages.” -Оп- the -question 
of Art, 148 the only reasoning i is this—'"The omission of. tbe prior 
mortgages to include the second mortgagee in his suit has heen 
held by this,Court not to deprive the second mortgages of his right 
{о redeem the prior : mortgage but it cannot be held that this inter- 
pretation of ‘the law, which is intended merely to save his right as 
sécon d mortgagee. gives him any additional right or extends the 
period during which, pader Se law hex can sue to enforce his 
rights,” А a Б ыы. : 


(з) (i9) nc W. N. 439. PAN wk. ens “a 
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The question is what is the period during which, under the law 
a mortgagee can sue to enforce his right of redemption. In my 
-opinion that is stated prima facie by Art. 148. No doubt if a mort- 
gagee does not within 12 years of the due date sue to enfore his 
‘mortgage he ceases to bea mortgagee and in that event the 
foundation of his right to redeem will be gone. But if within the 
time allowed by law he does sue to enforce: his mortgage, let us 
say, by foreclosure ; if he impleads all proper parties (prior encum- 
brancers are not even proper parties when the sole object of the 
suit is to cut off the equity of redemption) ; and if he gets a decree, 
let us again say for foreclosure ; I do not see why he cannot there- 
after bring a suit for тешр оп without impleading the quondam 
mortgagor at any time within sixty years from the due date of his 
own mortgage, Ifthe prior mortgagee has sued to enforce his 
‘security without impleading the puisne mortgagee neither the 
decree nor the sale (if tbere is one) will affect the right of the 
second mortgages to redeem, It does not matter whether the 
failare ta implead the puisne mortgagee is explained by ignorance 
of his existence or by default or design ; and the respective dates 
of the decrees do not determina the existence or non-existence of 
the right to redeem, 

' Does it then make any difference that suit by the second mort- 
gagee was а suit forsale ? І think not. In Har Pershad Lal v. 
Datmardan (1), Mitra, J, said: “The decree obtained by the first 
mortgagee is valid in law.........notwithstanding that the present 
defendants were not impleaded ...... It was however imperfect, 
and the sale under it had the same imperfection, the right of the 
defendants to reopen the decree and the sale proceedings continu- 
ing to exis" When in that position a sale is held under the 
second mortgagee’s decree [and such a sale is valid and within his 
rights: Dedeadra v. Ramiaran (2)] the purchaser whether he be 
the second mortgages himself or a stranger gets (Aiwa fade at all 
events) the title of the mortgagor at the date of the second mort- 
gage—that is, he gets the property subject to the first mortgage : 
not for all purposes in the sense that he can ignore the sale under 
the first mortgage (one cannot always ignore transactions between 
third parties) but in the sense that һе - becomes an owner of pro- 
репу subject toan incumbrance and the right to redeem that 
incumbrance is not ousted by the previous sale. He cannot claim 
as against, the first mortgagee or as against tho purchaser under the 

(1) (£905) I. L. R. 32 Calc, Вот (903). 
(a) (1903) I, L. R. 30 Calc. $99 (Е. B,). 


155 


CIVIL. 


1929. 
мм 


^Sayamali Molla 


v 
Antsnddin Molla, 
Rankin, C. 9. 


1939. 
м 
Sayamall Molla 


v 
Anisnddin Molla, 


Rankia, С, 9. 


THE CALCUTTA LAW JOURNAL. [Vón L. 
e . 


first decree to get or to retain possession without paying off the 
incumbrance. Не can claim to get the property on redeeming the 
incumbrance, He does not hayo in either case to sue the mort- 
gagor for any money or to enforce any charge for the payment of 
money. He bas not got a charge and he may not even be a credi- 
tor, Itis the first.mortgagee or-his purchaser who can be treated 
as if his title were no more than a charge for money. 

Whether and in what circumstances if any the first mortgages 
ifhe gets into possession under his purchase can claim to lessen 
the period prescribed by Art, 148 by alleging adverse рано is 
& ‚ question which does not arise in this case. 

. The learned Judge very properly followed the previous decisions 
in this Court but I think that this case should be referred to a 
Full Bench, The questions for consideration I would state thus :— 

Whether Art. 132 applies to this сазе Р 

, Whether Vidhiram’s case (supra) (т) was rightly decided? 

Whether the suit is barred by limitation ? 

The appeal i is referred for the final decision of the Full Bench 
under the Appellate Side Rules Ch. VII, Е, з, 

С. С. Ghose, J :—I agree. 

Mr, Hiralal Ckahravarti (with Atr.. Syamadas BAattackarji ) 
for the  Appellant:—T' o the present suit Art, r4s of the 
Limitation Act prima . facte applies, For, so far as the 
puisne mortgagee is con cerned, ‘the prior mortgagee has not 
ceased to be the mortg agee Ота ч. Zahoor (я), Heiram v. 
Shadilal (3), Dibsndra Narain у. Ramtaran (4), Matru Mal v. 
Durga Kunwar (5), Sukhi v. Ghulam Safdar (6). And it is a suit 
for redemption, as defined in Sec..60 of the Transfer of Property 
Act vir, to tender, the amount and to have a re-conveyance— 
Sec. g1(b) gives this right to the second mortgages, Further, by 
my purchase I bave stepped into the position of the mortgagor. 
Prima facie, also, Art. 132 does not apply, because-—(«). I haye 
ceased to be tbe holder of a charge— Vasudeva v. Srinisasa (7). 
‚Му charge bas merged in my decree, and by my purchase I have 
obtained the mortgagor's interest as at the date of the mortgage. 
Suppose an outsider had purchased : What would have been the 
period of limitation applicable to a suit for redemption by him? 


(1) (1909) 14 Co. W. М. 439. : (з) (1890) 17 I. А. 301. 


(3) (1918) 45 T: А, 130. | 00) (1903) 3o Cal. 599 F. B. 
(5) (1919) 47 I. A. угуза C. L. J. tare < 7(6) (1921) 48 L A. 465. 


(7) (1907) 30 Mad, 426 P, C. ae 


6 


VoL, LJ HIGH COURT. 


e Suppose it were a mortgage by conditional sale, and -I had fore- 
closed, would the charge have subsisted? See Sec, 89 of the 
Transfer of Property Act, No doubt the section has been some- 
what altered by the Code of 1908 in the case of sale, but that was 
in view of Hetran ү, Skadilal (1), Matru Mal v. Durga Kunwar 
(2) and Ramnaryan v, Sahadeo (3). So far as the mortgagor is com- 
cerned, the law remains the same, Refers to Ghoee's mortgage, 
р. 610; Sheikh Kalu v. Abhoy Charan (4). The case in Nidhiram 
v. Sarbeswar (5) was not correctly decided. 

[B. B. Ghose, J.— That case is distinguishable, because there 
the puisne mortgagee brought the suit after the prior mortgagee 
had purchased the property in execution of his бешге] 

That is во. _ 

Mr. Surendra Nath Basu for the Respondents :—Articles 
132 of the Limitation Act would apply. The mortgage in the 
present case, being a simple mortgage, all its incidents, 
alleged rights to foreclose or sale or redeem must be governed by 
article 132 of the Limitation Act. A simple mortgage although 
it has been named so in thé Transfer Property Act, is really a 
charge as contemplated by Art. 132 of the Limitation Act. The 
term mortgage in the Limitation Act does in fact apply toan 
English mortgage only : Girwar v. Thakur Narain (6). The case 
was followed in Mikomal v. Kamini Kosmar (т). The two cases 
which follow the same principle are Stab v. Hyder (8), Harak 
Chand v. Deonath Sahay (9). 

The very point came up ata later stage before their Lordships 
of the Judicial Committee in Baskuded v. Srinivasa (10). 

A right to redeem is co-extensive with and is limited by a right 
to foreclose, accordingly if a right to foreclose is barred after тз 
years, a right to redeem is necessarily barred after 1a years, This 
principle of co-extensiveness was authoritatively laid down in 
Pransath v. оода (11). Tho same Principle w was approved of and 
applied in Vadju v. Vadju (12). 

When a mortgagee instituted a suit on a mortgage bond and 
obtains a decree he is deemed to have waived whatever right he 
had under his mortgage, He‘ram v. Shadilal (т). 


(1) (1918) 45 1. A. 139. (а) (1919) 47 L A, 71. 

(3) (1912) 1 Pat. 333. 

(4) (1920) 25 C. W. М. 253, (5) (1909) 14 С. W. №. 430. ^ 
(6) (1887) I. L. К. 14 Cal, узо (Е, B.) (9 (1891) T. L, R. zo Cal. 169. 
(8) (4896) 1. L. R. 24 Cal. 881. (9) (1897) I. L: В. a5-Cal, 409, 
(To) (1907) 34 А, 186, (11) (1859) 7 M. I. A. 333. 


(12) (1880) 1. L. R. 5 Bom, az. 
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Civil. . În section 89 of Transfer of Property Act, there was a clause e 
1040; that on the mortgagee obtaining а preliminary decree, the rights of. 
Sayamall мањ 8 mortgagor to foreclose and all other rights under the mortgage 
will be extinguished, Dedendra Narain Koy v, Кашаган Banerjes. 
(т) is а case decided on this section of the Transfer of Property 
Act, This section has since however been repealed and re-enacted 
without the proviso mentioned above in the Code of Civil Proce-, 
cedure Code 1908 under order. 34 rule 5. 

Commenting this omission their Privy Council observed in 48 
I, A. p. 468 that the decisions made between the year 188s and 
1908 have all been wiped away by the omission of the said clause, 
and the law as it now stands should be deemed to be the law as 
stood before 1882. The net result therefore of the Full Bench deci- 
sion in Dejendra Narain- v, Ramiaran (т) is of no validity as being 
a guide to the present law. It may be said that the Privy Council 
indirectly overruled the decision in 3o Cal. 

Present attempt will now be made to ascertain the law as it 
stood . before 188. Relevant decisions are Momtascoddsen v, Raj 
Cosmar (з); Соме Bundhoo ү. Kals Pudeo (3) ; KadAalenode v; 
Kripa Moyes (4). 

The trend of these decisions is that a second mortgagee has as 
a reality no further right against the first mortgagee after he 
obtains a decres on his second mortgage. Не can exercise that 
right if and as ancillary to his rights to establish his security. 
Independently of such right he has no other right. He can exer- 
cise that right if he wants to establish his security, | 

It has been so held that a purchaser at a mortgage sale cannot 
be resisted by a second mortgages claiming equity of redemption 
against Ыш. Vide 16 I. A. p. 139, Dr. Ghose's mortgage 4th 
edition p. 586 ; Fisher's Law of Mortgage para 1448. 

C. А. Y, 

The following judgments were delivered : 

Тау, 14, В. B. Ghose, J :—The facts of the case giving rise to this 
== Reference are these : One Bainuddin mortgaged a plot of land to 
the defendant No. r in 1904. In 1908 he again mortgaged this 
piece of land with another plot (No.2 in the schedule of the 
plaint) to the plaintiff. Defendant No. 1 (who will be referred to 
as the defendant) brought his suit on his mortgage in 1911 without 
impleading the plaintiff and obtained a decree for sale against the 

(1) (1903) 1, L. К. зо Cale. 599 (Е. В). >- E ~ 4 

(а) (1875) 14 B. L. R. 408 (Е. B.). (3) (1875) я3 W. R. 338, ., 

(4) (1875) 14 М. 1. А. 443- | ` 


Vori L.] . - HIGH COURT. 
. * 


mortgagor alone on зо November тут. Plaintiff brought a suit. 
to enforce his mortgage iu 1915, He made the present defendant 
& defendant in the suit along with the mortgagor and a -transferee 
from him. · The defendant set up his prior mortgage and plaintiffs 
suit às against him was dismissed as the plaintiff did not ask for 
any decree against him, Plaintiff obtained ‘the usual decree for 
sale as against the other defendants in that suit on 8th May, rgrs. 
Defendant in this case. put the property mortgaged’ to him to sale 
in execution of hia mortgage decree and purchased it himself-on , 
15th August 1916, and obtained possession. : 

Plaintiff afterwards executed his decree and purchase J both the 
mortgaged properties on 19th November, ту2о but obtaiued posses 
‘sion only of plot No, a. Plaintiff brought the suit out оѓ which the 
appeal to this Court arose on 17th July 1925 for redemption of 


plot No. т of the plaint on payment of the mortgage money due on: 


the mortgage of defeudant and for possession. Defendant .No. a 
is a brother of defendant No; т and defendant No. 3 is said to be a 
tenant under the other defendants. These two may be left oat of 
consideration, 

Various points were raised in РРА by the written statement 
of the first two defendants. Defendant No, 3 did not appear. All 
the Courts have thrown out the suit on the ground that it is barred 
by limitation, and this question has caused the аз to HR 
Еш Bench, 

All the three Courts concurred in holding that the iit was 
barred under -Article 13a of the Limitation Act purporting to 
follow a decision of this Court іп Nidkimm v. Sarbessur (1). The 
questions referred to the Full Bench are : 

(1): Whether Article 132 applies to this case. . "s d 

(a) Whether NidAiram's case (т) was rightly decided 

(3) Whether the suit is barred by limitation, { 

I think it necessary to make some preliminary бызны as. 
to the rights of the parties under the circumstaaces ‘stated above: 
It seems to have been suggested that plaintif's right has beea 
affected in some manner as ће did not redeem the defendant when 
‘he brought ‘his suit, Under Order XXXIV, rule r of the Civil 
Procedure Code a puisne mortgages may sue for sale without 
making a prior mortgagee'a party to the suit, No doubt if he 
seeks to redeem a prior mortgagee in his suit.for sale he may make 
the prior mortgagee a party and а complete decree may then be 
made as in Form No, 8 Appendix D of the. in Procedure! Code, 


(1) £1909) 14 C. W. М, 439. У i 3 


Sayamiall Mga 2 
ў. 
Anitddin Molla, ` 

B. В. Ghost, 9. 


THE CALCUTTA LAW JOURMAL. [Мо L.. 
* 


But if a person is joined as a defendant for enforcement of the + 
right under а mortgage he should be dismissed from the action as 
soon as he sets up a prior title, [See Vales v. Suresh (1)]. The 
fact that plaintiffs suit on his mortgage was dismissed as against 
defendant does not affect his right of redemption if itis not extin- 
guished in any other manner. 

When a puisne mortgagee is not made a par ty to a suit by the 
first mortgagee his rights are not affected by the decree or sale 
thereunder, and the puisne mortgagee has still the right to redeem 
the prior mortgage : aw Narcis v. Bandi (2). Не may notwith- 
standing the prior decree bring a suit on his mortgage: Debendra 
v. Катаган (3). The rights of rival purchasers when the first 
mortgagee brings his suit without impleading the puisne mortgages, 
obtains a decree against the mortgagor only and > purchases tho 
property himself and the mortgaged property is sold a second time 
at the instance of the рпізпе mortgages and purchased by himself 
were considered inthe case of Gopges Buadhoo v, Kales Pudo (4), 
The purchaser under the first decree purchases the outstanding 
interest ofthe mortgagor only and the puisne mortgagee's rights 
are not affected in any way. It should be noted that in the present 
case the puisne mortgagee seeks to redeem as the purchaser of the 
equity of redemption and the suit of the plaintiff as against the 
mortgagor was properly constituted, for when he brought suit the 
equity of redemption of the mortgagor had not passed away from 
him. There can be no question that the plaintiff would have the 
right to redeem if his suit is not barred by limitation. 

. Now I shall consider the question as to which article of the 
Limitation Act is applicable to this suit for redemption, Plaintiff's 
suit has been dismissed on the ground that Article 132 of the Act 
is applicable to this case, That article refers to a suit ‘to, enforce 
payment of money charged upon immoveable property! In my 
judgment by no straining of language can а suit for redemption fall 
under that article, as it is nota suit to enforce payment of money. 
The special article applicable to a suit for redemption is Article 
149, which gives sixty years as the period from the date when the 
right to redeem accrues, In this case the- due date under the first 
mortgagee’s bond isnot in evidence but the suit was brought 
within sixty years of the date of the mortgage. So if this article is 
applicable there is no question that the suit is within time and is 
not barred by limitation. 


(1) pes L.R 131. A. 171 I. L. R, 13 Cale. 414. 
(9 1904) 1. L. R. 31 Calc. 737. 
3) (1903) 1. L, R. 30 Cals. 599. (4) (1875) 83 W..R, 338. 


Vor. L.) HIGH COURT. 


'. But it is said that the case of Nidkiram v. Sarbessur (т) is 
authority for the proposition that Article rss applies to this case. 
It.seems to me that if the facts of that case are properly analysed 
it would appear that the learned Judges did not profess to 
lay down any such rule. There the suit. on the first mortgage was 
brought on 28th March 1892 and the sale at which the mortgagee 
purchased was held on arst March.1893, The puisne mort- 
gageo was not made a party to the suit, The first mortgagee sold 
his interest to another person on r4th July 1893. The .puisne 
mortgagee then brought his suit on 6th November 1894, that is to 
say after the proceedings in the wult on the prior mortgage had 
been brought to ап end and himself purchased the property at 
the sale on 20th July 1895, without making the previous purchasers 
а party to the suit. In the result the owner of the equity of 
redemption not being impleaded the only right that was trans- 
ferred by the decree on the puisne mortgage and the sale thereun- 
der was the right under the plaintif’s own mortgage. The second 
mortgagee could no doubt bring a fresh suit against the owners of 
the equity of redemption to enforce his mortgage within the period 
of limitation, which suit would be governed by Article 132 of 
the Limitation Act, But he did not do so. He brought а suit 
after his right to enforce his mortgage was berred, for a declara- 
tion of his right to redeem the prior mortgage. The question 
which the learned Judges were asked to consider. was, whether 
“the time within which the second mortgagee who has purchased 
the property in execution of a decree in a suit subsequently 
brought by him, to enforce his mortgage, or as in this case, his 
transferee, has to bring a suit, commences to run from the due 
date of the mortgage debt or from the date of his. purchase,” 
They held, as in my opinion rightly that limitation to enforce - his 
mortgage would run from the due date on the mortgage. - The 
learned Judges proceed to say, “ The second mortgages, by his 
purchase at the sale in satisfaction of his mortgage debt cannot 
acquire any right of redemption. which ke kad net аз mortgages”. 
I think what they moant was, asthe right to enforce the puisne 
mortgage was barred by limitation, the transferee. from the . mort- 
gagoo had no right in the property to enable him to redeem. the 
prior mortgage. The same observation was made by the learned 
Chief Justice in his order of Reference, with which I fully agree. It 


` ja unfortunate that the language used by the learned Judges. in 


Nidkiram's case (1) lends itself to .misconstruction jf dissociated 
(1) (1909) 14 C. W. N. 439. г ; 
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from the facts of the case, But I think-they nevar meant to lay 
down a rule of limitation for an action to redeem which 1s not 
warranted by the provisions of the Limitation Act. It seems to me 
what they intende to say was that the plaintif had no nO І 
right to redeem, 

„I do not consider it necessary to elaborate’ the discussion but 
it seems to me whenever a suit for redemption is brought by a 
person entitled to redeem against a mortgagee Article r48 of the 
Limitation Act and по other article applies to it. 

I have now only to refer to Fisher on Mortgages (para ve) 
cited by the learned Judge who first tried the case in second 
appeal, The learned Chief Justice has pointed out the reason 
why in England the mortgagor is a necessary party to a suit by a 
puisne mortgagee to redeem the prior mortgagee. The cases 
cited in Fisher show that the reason of the rule thatif а puisne 
mortgages seeks to redeem he must foreclose all subordinate rights 
including the ultimate equity of redemption, із that the right to 
redeem of those persons would otherwise remain open, thus expos- 
ing the prior mortgagee to another suit. Where, as in this 
саве, the puisne mortgagee has already obtained. а decree on 
his. mortgage Бе is entitled to redeem ‘a prior mortgagee 
ina subsequent suit, The law in England is thus stated 
in Fisher on Mortgage para 1693 ; “the second or other ~ puisne 
mortgageo may foreclose those sub sequent without joining those 
prior to themselves, for the latter can suffer no damage. The 
subsequent: mortgagees, it is true, are left without the рну 
of redeeming all prior to them in the sase suit” 

The answers I propose to the questions put to us are :— 

т. No, Árticle 148 is applicable. 

2. Nidkirams case (1) was rightly decided on its facts. lf how- 
ever it is supposed that it was decided in that case thata suit for 
redemption such as this is governed by Article 132, then it was. 
wrongly decided, 

. 3. Tho suit is not barred by limitation, 

The case has beeu referred to this Beach for a final - decision. 
But the suit havi.ıg been dismissed ор the ground of limitation the 
other issues raised. in the case have not been decided by the 
Courts below, and no other question was argued before us. None of 
the parties however examined any witness at the trial The ques- 
tions therefore which now require decision are-covered by Issues 
Nos, . 4 and 5, and the case.should be remitted to the trial Court 

(1) (1909) 14 C. W. N. 439. 


Жош] .  , HIGH COURT. 


. е 

for decision of those issues. Reference may be made to the cases 
of Umesh v. Zahoor (1) ; Sukki v. Ghulam (а) ; /manendra v, Sko- 
rashi (3), regarding the rights of tha parties. subsisting under their 
respectivo mortgages. . . 5 

The defendant has ЛР to асов the plaintiff in his turn 
and his right to redeem the plaintiff would depend on the ques- 
tion 1s to the preferential right to the equity of redemption under 
the respective sales held under the decreas obtained by the 
parties on their mortgages. In deciding that question reference 
may be made to the following cases: Gopese Bundhoo v.. Каі 
Pudo (4) ; Dirgopal v. Bolakee (5) ; Ram Narain v. Bandi (6), if the 
defendant is held entitled to redeem he would be able to do so 
on payment of a proportionate part of the mortgage money charge- 
able on plot No. т, as the plaintiff has himself purchased a por- 
tion of the property under his mortgage viz. plot No. s. It would 
then be necessary to take evidence аз to the respective values of 
the two plots, Ths case should be finally determined by the trial 
Court after taking into consideration all. the circumstances, | 

The appellant must get his costs of the second appeal to this 
Court, of the Letters Patent Appsal and of this Reference, 

Rankin, C. J :—1 agree with the judgment of Mr, Justice B, B. 
Ghose and have only to make clear that the observations made by 
me in the order of Reference are to be taken to be superseded by 
this judgment. 

С. С. Ghose, J: I agree with the judgment еа. by 
Mr, Justice В. B. Ghose, ] 

Buckland, J: I also agree. 

Mukerji. J: I also agree. 


A. T, M. Appeal alowed : Case remanded, 


` (1) (1889) L, R 171 А. 2015 1. Le В. 18 Calc. 164. 
(з) (1911) L. К. 48 I. A. 465 ; I. L, R, 43 All, 469, 
(3) (1912) I. L. R. 49 Calc. 626. i 
(4) 0875) 23 W. R, 338. (5) (1879) I. L, В. 5 Cale. абу. — 
(6) (1904) I. L. В. 31 Calc. 737. - AN о 
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Before Sir George Claus Ranhin, Knight, Chief Justice, 
and Mr. Justice М. №. Muberji. 


JALEKHA BIBI AND ANOTHER 
v. 


DANIS MAHAMMAD AND OTHERS* 


Valuation —Memorandum of appeal—Cexrt-Fees Act (PU of 1870), Sees. 7, 9, 
то, 11— Valuation, evidence of-—Charts of land walue—Heidenciarp value. 

- In the caso of sults for possession of land, under section 7 of the Court-Foes 
Act, the subject matter is to be valued according to the market value and the feo 
isto be computed according to the market valua. Whether the fee paid is 
sufficient or not, it is impossible to tell without travelling outside the plaint or 
the memorandum of appeal. 


In the ordinary way, а Court to which a document suchas a plüiot ога 
memor&ndum of appoal la presented will not reject the document unless it bas 
proof that the document is insufficiently stamped. When the Court із satisfied 
that the document із under-valued, it may require а ftirther payment, and, ов 
the farther payment not being made, it may reject the plaidt. 

їп a sult for pomeesion of land, the plaintiff should not be called upon to 
give evidences onthe question of value merely in order to get his document 
upon the file, before the plaint or memorandum of appeal can bo registered. 


For cases of the class which depend upon the valuation, the particular and 
appropriate provisions of section g of the Cou:t-Fees Act should always be 
used. 

lf the Court wants Њо question of under-valuation to be pursued, ft should 
undertake the investigation in a judicial manner. Under section 9 of the Court- 
Fees Act, the Court із to issue а commisslon to any proper person directing 
him to make local or other investigation and to report toit. The Judge then 
has a judicial duty to come toa decision on the basis of the Commissioner's 
report. Such а commission is a commission ander the Civil Prooedure Code 
and what the Commissioner may do and what the duty of the Judgo із, ls laid 
down In the Civil Procedure Code, 

Tho mere fact that a Court can issue а ыа shows that the Court can 
make itself judicial eoquiry if it so minded: Heri Ram v, Akbar (1). 

The investigation as to valuation for the purpose of court«feo should not 

* Appeal from Appellate Decroo No. 1305 of 1937, against the decree of J. 
Pringle Beq., District Judge of Tipperah, dated the аі January, 1937, 
affirming that of Babu Gopal Chandra Biswas, Munsiff, srd Court, at Comilla, 
dated the s4th November, 1926. 

* For another case of this sort decided by the same learned District Judge, 
Seo 49 С, Ln J. 56а – Кор. 

(1) (1907) I. L. R. 29 AIL 749 (Е. B.), 


Vor. L.] HIGH COURT. 


* . 
о be embarked upon without due reason. The appointment of a Commissioner 
under sectlen g of the Court-Feos Act is discouraged asit is very apt to be 
oppreseive to the plaintif. 


If an investigation is undertaken by the Judge himself, it із entirely wrong 
to suppose that the plaintiff has first to give evidence to satisfy the Court of 
the propriety of his valuation before he із entitled to get the plaint or memo- 
randam of appeal registered. The proper course із to-deal with the matter 
when tho plaint ос the memorandum of appeal has bees filed. 


The plaintif brought his suit for possession of certela land exceeding 3 
kanis İn arem and valued the land at Re, 150. No question was raised by the 
defendant as to the sufficiency of the valuation. The suit "таз dismissed by the 
primary Court for failure of the plaintiff to prove his title to the land clalmed. 
The plaintiff appealed and upon that appeal belag presented, the learned 
District Judge appeared to have examined into the question of valuation. Tho 
plaintiff valued the appeal ashe had valued his suit at Rs. 150. Tho learned 
District Judge was desirous of requiring the plaintiff to prove that tho memo- 
random was sufficlently valued. He required the plaintiff to show tho nature 
of the land by fllng a map and Khatian. He asked the lower Court to explain 
its valuation. The defendant prodnoed a Kobala which as, evidence of valve 
did not satiefy the learned Judge. Aa the appellant did no: give evidence of the 
sufficiency or correctness of his valuation, the learned District Judgo ганой Њо 
valuation to Rs, 300 both for the purpose of the memorandum of appeal and 
for the purpose of the plaint. The learned Judge did that without there being 
any evidence before him at all on which he was entitled to act : 


Held, that as it was not clear from the plaint or the memorandum of appeal 
itself that there had been an under-valuation, the reasonable course was to 
register the plaint or the memorandum of sppeal and take appropriate steps 
thereafter for enquiring Into any m atter that called for enquiry. 


That there was no illegality in any reference to a chart of land valne or toa 
garotteer or to any thing else that would sssist. It was not а question of 
judicial decision. 


That the chart of land value should not be put проп the pasties as though 
it were evidosce in itself and any Judicial officer acting in а judicial matter upon 
such chart was acting without evidence before him. 


That the learned Jodge in refusing to permit the appeal; ТА filed unless 
the plaintiff pay further foes in respect of the document, іа the lower Court 
followed & practice which was not to be commended and which was of an 
extremely doubtful nature. | 2 


That the learned Judge should have registered the memorandum , of appeal 
on tho fes which was paid and, after he had done that, if he had any uncas- 
ness as to the revenue having received its proper dues, he might take appro- 
ptiate action under the appropriate section, namely, section 9 of the Court- 
Fees Act by appointing а Commissioner, if he thought fit or by holding a 
judicial enquiry himself. When that was dono, if it turned out that the раі 
had over.valued his claim, he would get the benefit, bet if it was under-valued, 
the course prescribed by the statute would have to be followed. 
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* That he could reject the memorandnm of appeal under the second half of 
section 12 of the Court Foes Act: Shama Ssondary v. Hurre Sonday (1). 


The practice in the High Court when a document in the lower Court was 
under-valued 1s laid down in Bidhu Bhutan v. Kala Chand (2). 

` Appeal by the Plaintiffs. 

Suit for possession of land, 

The material facts appear from the ыраа of ше learned 
Chief Justice. - 

Mr, Ramdoyal Dey for E - i 

Mr. Makammad Nurul Hug Choudhury for the Respondent, 

The judgments ‘of the Court were аз follows : 2 

` Rankin, C. J.i—In this сазе the plaintiff brought his puit 
before the third Munsiff at Comilla for possession of certain land 
exceeding 3 kanis-in area, He. valued the land at Rs, гоо, When 


the-matter came before the officer of the Munesif's Court dealing 


with the reception of plaints, that officer compared the valuation 
with the valuation appearing on a certain chart of land values with 


‘which apparently the Muasifl’s office had been provided as а guide 


to the question whether plaints were being properly valued or not. 


This document is referred to as the suits valuation chart. Tt is not 


a document which is in any way evidence but it would appear to be 
a document with which the officers of the — Coyrts in Tipperah are 


provided by way of administrative assistance in the discharge of 
‘their duties, . The-Munsiif on the matter being drawn to his atten- 


tion found that the valuation’ of Rs, roo was low ; but, on the 


'ground'that the land was said to bean accretion tothe river 
“Соот and to be submerged, he ordered the plaintiff to increase 


the valuation to Rs, то and, on that being done and the deficit 


‘court-fee being paid, the plaint was duly registered. Thereafter, 
‘the case went to trial and the plaintiff's suit “was dismissed—the 


Munsiff holding that the ‘plaintiff had not shown title to the land 


“claimed, No question was . raised by the defendant as to the suffi- 
‘ciency of the valuation, Thereupon, the plaintiff appealed to the 


léarned District Judge of Tipperah and; upon that appeal being 
presented, the learned District Judge appears to have examined 


- into the question of the valuation, -The plaintiff valued the-appeal 
"gà he had valued his suit in the trial Court at Rs, 150, The learned 
` District Judge recorded the following order before he registered 
-tho memorandum of appeal: “Plaintif appellant must show naiure 
~ of land. filing map and Khatian. Ask lower Court to explain 
. yaluation-by 5.-1. 27." Ор the 3th of January, the Judge recorded : 


(з) (1881) 1. L. R, 7 Calc. 348. ` (a) (1986) 31 C. W. N. 1045. 


~ 
. 


. Vor. L.] "E ^ HIGH COURT, 


"Read lowen Court's" explanation. Appellant explains valuation 
with pfoduction of a- Kobala. but without the copies of map and 
Khatian, Tho land is said to be a new formation ; but I have not 
been given the help I asked for, namely, the map and Khatlan. I 
do not think that the Kobala of 1323 isa safe guide, I raise the 
Valuation to Re, зоо and deficit fees must be paid оп that for. bath 
Courts by.ssth January, 1927.” Again, оп the 25th of January, 
the following order was recorded: “Appellant submitted a further 
explanation ; the court-fees have not been paid. The appeal is 
-dismissed.” The PM - now appeals from this : order. of 
` dismissal, 

It may be as well to deal with this matter logically, One bias to 
ask oneself what, is the duty imposed by this fiscal legislation: upon 
the plaintiff, . The first thing is that, by section 6 of the Court-fees 


‚ Act, it is provided that no document of any of the kinds specified 
as Chargeable in the first ог second schedule shall be filed, exhi- 


bited or recorded in any Court of Justice ynless there be“ paid a 
fee of an amount not less than that indicated by either of the said 
schedules as the proper fee. In the first article of the first schedule, 
we find that memorandum of appeal not otherwise provided for- in 
the Act is mentioned as one of the. documents which are. charged 


.with payment of a court-fee and, in the second column-of that 


article, various amounts are specified. . When the amonnt ot yalue 
of the subject matter in dispute does not exceed so mych, then a 
certain fee is (о Ье, paid and -when it does exceed that figure but 
does not exceed a larger figure mentioped, then another feo js tq be 


paid, Having got so far, we find that the document cannot.be 
‘filed or registered in default of payment of court-fee because it isa 


document on which а fee is to be paid according to the amount or 
value of the subject matter in dispute. That takes usat once to 
section 7 of the Court-fees Act, Section 7 is а section which ; tells 


‚ ав, both with regard to plaint and also with regard to, memo- 
.randum of appeal, how are we to arrive at ће value of the subject 


matter in dispute, It explains, in the case of suits for , possession 
of land as the present is, that the subject matter is to be, valued 
according to the market value and the feeis to бе: computed 
according to.the market value. : It is clear enough that it, does not 
always happen that the matter in dispute is the same in the trial 
Court as in the Cour} of appeal because sometimes the appeal is 
against a part only, of the original, claim. But, even 60,. in Cases 
like the present, it is section 7 which determines the compulation 
of the value of the matter in dispute “for the purpose. of court 
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Having got so far, we know, therefore, that а memorandum of e 
appeal should not be filed or exhibited unless it cofitsins a 
рторёт fee computed upon the market value of the subject matter 
in dispute, There are many cases in which itis possible to say 
that the plaint or the memorandum of appeal is under-valued 
without having to take evidence or to consider extraneous facts, It 
may be that а claim for possession of land is valued as though it 
were a mere declaration and there are allsortsof other ways in 
which without going outside the plaint itself or the memorandum 


‘of appeal it is possible to say that the value has been under- 


estimated ; and, in all such cases, no doubt, it ів the clear duty of 
the Court to whom the document is presented to refuse to accept it 
until the proper fee has been paid. In cases, however, where the 
sufficiency of the fee depends upon the market valuo of certain 
property, it is impossible to tell without travelling outside the 
plaint or the memorandum itself whether the fee is sufficient or 
not. . Now, the provisions of the law make a difference, as it seems 
to me, with regard to those cases which I have last referred to 
because section 9 and the consequential sections are particular 
provisions in the Court-Fees Act which deal with this very ‘class 


of cases—the class of cases, namely, where the sufficiency of the 


fee depends upon matters which require a certain amount of 
external investigation. Section 9 says that when the Court sees 
Teason to think that the annual nett profits or the market value of 
any such land as is -mentioned in séction 7 paragraphs V and VI 
have or has not been wrongly estimated, then the Court may take 
certain steps. Now, in the ordinary way, a Court to which a docu- 
ment such asa plaintor a memorandum of appeal is presented 
will not reject the document unless it has proof that the document 
is insufficiently stamped. Under order VII rule 11.Code of Civil 
Procedure, itis provided that the plaint shall be rejected in the 
‘casé where the relief claimed is under-valued and the plaintiff on 
being required by the Court to correct the valuation within a time 
to be fixed by the Court fails to do so. So, in sucha case as із 
there contemplated, the Court has to be satisfied that the relief is 
under-valued, When that isthe case, it may require a further 
payment and, on the further - payment not being made, it may 
тејесі the plaint, 

In the present case, what ha ppened was that the learned Judge 
to whom the memorandum ` of appeal was presented was, to begin 
with, desirous of requiring the plaintiff to prove that the memoran- 
dum was sufficiently valued. He requited the plaintiff to show the 
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nature of the land by filing a map and Khatian. He, asked tlie 
lower Court to explain its valuation, The appellant produced 
a Kobala which as evidence of value did not satisfy the learned 
Judge, Because the appellant did not give evidence of the suffi- 
ciency or correctness of his valuation, the learned Judge raised the 
valuation to Rs. зоо both for the purpose of the memorandum of 
appeal and for the purpose of the plaint, The learned Judge did 
that, it is clear, without there being any evidence peters him at all 
on which he was entitled so to act. 

In my opinion, there is more than one mistake. in the course 
adopted by the learned Judge. If it is not clear from the pláint 
or the document itself that there has been an under-valuation, the 
reasonable courae, whether one looks to the Code óf Civil Proce- 
dure or to the Court-Fees Act, is to register the plaint or the 
memorandum and take appropriate steps thereafter for enquiring 
into any matter that calls for enquiry. It ia clear enough under 
order VII of the Civil Procedure Code that the power to reject a 
plaint arises only upon it being seen that the plaint is udder-valued, 
In my judgment, it never was intended in a case of this class that, 
before a plaint or а memorandum of appeal could be registered, 
the plaintiff sho uld be called upon to give evidence on the question 
of value merely in order to get his document upon the file, ‘In this 
саве, the learned Judge had no evidence at all as to the value of 
the land in dispute, He refused to let the memorandum of appeal 
be filed not because he had come to a decision upon evidence that 
there had been an under-valuation but because he tried to put 
upon the plaintiff a preliminary burden of proving to his satia- 
faction that the valuation was sufficient and the plaintiff had failed 
todo so. Having done that, his next step was, being dissatisfied 
with the plaintiff's evidence, to act without evidence in holding 
that the valuation was insufficient, In my opinion, for cases of 
this class which depend upon  valustion, the particular and appro- 
priate provisions of section 9 of the Court-Fees Act should always 
be used. That, it will be observed, begins with the words “If the 
Court sees reason to think that the market value of any land'has 
been wrongly estimated.” Now, for the purpose of thes opening 
words, there is no illegality in any reference to a chart ortó a 
gazetteer or to anything else that will assist. This is not a question 
of judicial decision. The Court merely sees reason to think that 
the suit is under-valued and that by itself will hurt nobody, But 
if the Court wants this matter to be pursued and it is a matter 
upon which evidence of external fact is plainly necessary—the 
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Court must undertake the investigation in a judicial manner 
Section 9 points out one manner, It says that the Court may issue 
а commission to any proper person directing him to make а local 
or other investigation and to report to it, If that commission is 
issued and if a report is made, itis clear that then the learned 
Judge has a judicial duty to come to a decision on the basis of the 
Commissioner's report. Such a commission is a commission 
under the Civil Procedure Code and what the Commissioner may 
do and what the duty of the learned Judge is, is laid down quite 
clearly by the Civil Procedure Code. In the case of Hart Ram v. 
Akbar Hussain (1) it has been pointed out by the learned 
‘Judges that the mere fact that a Court can issue a commis- 
sion shows that the Court can make itself a judicial enquiry 
if it is so minded, On the whole, I think that that propo- 
sition is sound, though the opening words of section то of 
the Court-Fees Act are rather against it, If, therefore, the learned 
Judge in this case having admitted the memorandum of appeal 
.had'taken steps under section g of the Court-Fees Act, I would 
have been ' prepared to say that he was within his rights, 
if he had held this judicial enquiry either himself or by 
means of a commission, The learned Judge held no such 
judicial enquiry. He did not purport to use the section which ls 
expressly adopted to these cases of valuation of land. In my 
opinion, it is very necessary that these investigations should not 
.be embarked проп without due. reason. It will obviously be a 
„hardship to the plaintiff that he should have an extra stage of 
litigation to go through before he can prosecute his suit, 
This. Court has always discouraged—and I hope it always will 
discourage—“the appointment of a commission under section 
9 of the Court-Fees Act for the reason that it is very apt to 
be oppressive to the. plaintiff. In ‘particular, I would point 
out that, if a commission is. ordered under this section—not 
at the instance of the plaintiff, there is no powerto make the 
plaintiff deposit the costs of the commission. In the same way, if 
an investigation is undertaken by the Judge. himself; it is, in. пу 
judgment, entirely wrong to suppose that the plaintiff has first. tó 
give eyidence to satisfy the Court of the propriety of his valua- 
tion before he is entitled to -get his plaint or memorandum 
registered. The proper course in these casesis to ава with 


‘the matter when the plaint or the memorandum has been filed, 
If the result of the enquiry is to the effect that the plaintiff's 


(1) (1997) 1. L. В. 29 АП. 749 (F. BJ. 
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* valuation is insufficient, then the plaintiff may be called upon 
to make the necessary deposit, and section ro shows that thé suit 
is at first to be stayed and if necessary later оп dismissed. There 
is one other matter in this case that requires to be considered. 
The learned Judge acted under section ra of the Court Fees Act, 
that is to say, he not only rejected the memorandum of appeal 
unless Rs. 300 was the valuation put upon that, but he rejected 
the memorandum of appeal unless the fee upon Rs, 300 was paid 
upon the plaint. That he had only jurisdiction to do under the 
second half of section та, In the first half of section та, it is 
said that every question relating to valuation shall.be decided by 
the Court in which the plaint or memorandum, ав the case may 
be, is filed, and that such decision shall be final as between the 
parties to the suit. This is modified by the second clayse 
which says: “ Whenever any such suit comes before a Court of 
appeal, reference or revision, if such Court considers that the 
said question has been wrongly decided to the detriment of the 
revenue, it shall require the party to pay so much additional fee 
as would have been payable had the question been rightly deci- 
ded." In this Court, the decision іп the case of Shama Soondary 
v. Aurro Soondary (т) has been acted upon for over fifty years 
and І desire to say nothing whatever by way of disturbing the 
authority of that decision, The practice in the High Court is that 
where it is found that a document in the lower Court was under- 
valuad the appeal in the High Court is admitted, provided 
that the proper stamp is paid upon the memorandum of appeal 
here, The question under the second half of section ra as to 
making the party pay п greater sum as fee upon the document 
in the lower Court is dealt with after the appeal has been admitted 
and registered byt before the appeal is allowed to be heard. The 
practice on that point has been laid down by my learned brothers 
Mr. Justice Mukerji and Mr. Justice Graham in the case of Bidk» 
Bhusan Bakshi v. Kala Chand Коу (a) which in my opinion, 
deserves to be regarded as an authoritative statement of the prac- 
tice of this Court and of the proper practice under section rs. 
The word “filed” in section 1s occurs only in the first 
half and not іп the second half and, even if there is room for 
the contention that the phrase “ Whenever ‘any . such suit 
comes before a Court of appeal" is satisfied when the memo- 
randum is presented aad before it has been accepted or registered, 
oven so it is plainly much the better practice that these 


(1) (1881) 1. L, R,, у Calo. 348. (a) (1926) 31 С. W, N, 1045. 


e 


* - 


171 


Cir 
1919. 
== 
Jaickha Bibi 
Y: 
Danis Mahammad. 
Rankin, G J. 


THE CALCUTTA LAW JOURNAL, (You. L. 
ызы 


contentious questions as to documents in the lower: Courts * 
should be dealt with when the memorandum of" appeal 
has been accepted and registered and should not be dealt 
with as a condition of the acceptance or registration of the memo- 
randum of appeal, In my opiniun, the learned Judge in this case 
in refusing to permit this appeal to be filed unless the plaintiff 
paid further fees in respect of the document in the lower’ Court 
followed a practice which is not to be commended and which is of 
an extremely doubtful nature, In my judgment, this case has not 
been properly dealt with. Thaappeal must, therefore be allowed 
and the caso must be sent bacx to the District Court from which 
it comes and the learned Judge must be directed to proceed 
according to law ;that is to say, he is directed to admit and 
register the memorandum of appeal on the fee which has been paid 
and, after he has done that, if he has any uneasiness as to the 
revenue having received its proper dues, he may take appropriate 
action under the appropriate section, namely, section 9 of the 
Court-Fees Асі by appointing а commissioner if he thinks fit or, 
as I have explained, by holding a judicial enquiry himself. When 
that is dons, if it turns out that the plaintiff has overvalued his 
claim, he will get the benefit. If it turns out that the plaint ia 
under-valued the course prescribed by the statute -will be 
followed. 

І say nothing in this judgment as to the advisibility of the 
practice of making ont charts which are supposed to show mini- 
mum values of lands of different classes in different parts of the 
district. From what I have learnt of such charts in the case of two 
districts, I have the gravest doubt as to the advisibility of such 
charts being employed—particularly when they are put together 
merely by persons appointed to that rather difficult task by the 
District Judge, That, however, is an administrative matter and I 
do not decide that such chart may not be used for the purpose of 
the opening words of section 9 of the Court-Fees Act, but I would 
draw the attention of all District Judges and Judicial officers to 
this that such charts cannot and must not bs put upon the parties 
as though they were evidence in themselves and any judicial 
officer acting in a judicial matter upon such charts is acting with- 
out evidence before him, 

The appeal, therefore, must be allowed with costs. 

Mukerji, J :—I agree. - 
A. T. M. Appeal allowed, 
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Befors Sir George Claus Rankin, Knight, Chief Putre and 
Mr. Justice Cammiade, 


HARAN CHANDRA KARMAKAR 


v. 


KISHORI LAL GHOSH.* 


Kabuliai — Materi al alteration— Proof af suspension of ТЕНИР of additional 
` rent for excess land— Presumption arising ‘under Bengal Тоненсу Act 

(VIL ef 1885), Sec. 50, rebuttal of. 

Whenever any instrument is purposely altered by `a person in lawful pomes- 
sion of it In а material part of it, the instrument is vold for the purpose оќ 
enabling any person to soe on it or to defend himself by using Н as а direct 
defence depending on lts obligatory force as - an ([Ípnatrument t - Master. v. 
Miller (1). 

А landlord in а proceeding under-section 105 of the Bengal Tenancy Act, 
put forward а Kabullat and asked for Rs. 5 to be allowed because that sum 
was, on the basis of the terms of the Kabultat, в suspension of rent.on account 
of sg bighas of the holding beteg submerged under water at that time. He 
asked secondly for enhancement of rent because of rise in the prke of the 
crops and thirdly additional rent for additional area. The Kabullat showed 
that the jams was created in 1875, In that Kabullat there was an Interpolation, 
“Measurement of the land will be made in accordance with the terms of the 
Kabuliat by a rssi of 8o cubits, I.cubit being equal to 18 inches"; ` 


Held, that tho Kabuliat was not evidence at all on the part -of the landlord 
as regards Rs. 5 the suspended rént, аа to additions! tent for excess ares, 
and as to rise In the price of staple crops. ex br 

That the Kabultat сопа not be weed to show the origin of the tenancy 
to rebut the presumption атор under section So of the Bengal Tenancy Act, 

Appeal by the Defendant and Cross-objection by tha Plaintiff. 

Proceeding under section 105 of the. Bengal Tenancy Act. 


. The material facts appear from the judgment of the learned 
Chief Justice, ` - 
Dr. Radka Binods Pal and Babu ан Kumar “Bass 
for the Appellant. . 
` Mr. Samarendra Nath Dutt and Babu Tavakeshwar Nath 
‘Mitter for the Respondent. HEUS RS 
The following judgments were delivered: ° - 


*Appeal from Appellate Decree Мо. #006 of 1914, and Cfom-appesl No. 
119 of 1925, against the decres of M. C. Ghose Esq., Spoctal Judge of Jousore, 


“dated the 1st August, 1924, affirming that of Moulvi Sedrul Ola, Asalstant 


Settlement Officer at Jessore, dated the 6th June, 1933... 2 юй, 
(1) (1791) 4 T. К. 380. 
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Rankin, C. J.: In this case the -question arises in a proceed- e 
ing before the Assistant Settlement Officer under section 105 of 
the Bengal Tenancy Act. The position is quite shortly thia that 
the plaintiff has three causes of action, He puts forward a kabu- 
liat as being the governing document of this tenancy and he asked 
first of all for Rs. 5 to be allowed because that sum of Rs, 5 was, on 
the basis ofthe terms of the kabuliat, a suspension of rent on 
‘account of 334 Bighas of the holding being submerged under water 
at that time, He asked secondly for enhancement of rent because 
of rise in the price of the crops and he asked thirdly additional 
rent for additional area. There can be no doubt that the claim 
for Rs. 5 is a claim based upon the kabuliat ; that appears from 
the plaintiff's own claim before the Settlement Officer, The ques- 
tion of excess land is plainly а claim based upon the kabuliat not 
because he could not get it but for the kabuliat under the Bengal 
Tenancy Act but because it -is immediately necessary to enquire 
exactly what land was then comprised within the kabuliat,.in 
order that one may know whether there has been an encroachment 
or not, The kabuliat contains the usual terms: " Whenever you 
so desire at any future time you will measure the land and for 
the land thus found out on measurement you will be competent to 
settle the Jama according to the rates prevailing for the different 
classes of land in the village. . . . P Now in that kabulist 
‘there, was an interpolation “measurement of the land will be 
made іп. accordance with the -terms of this kabuliat by a sast 
of 80 cubits, т cubit being equal to 18 inches" П all depends 
upon the standard of measurement-employed at the time of , this 
kabuliat, what area was included in it and the plaintiff when he 
bad his claim put forward- under this kabuliat insisted upon it 
being accepted as.the terms of the tenancy including the inter- 
~polation. 

Now the question arises because the Lower Appellate Court 
has found that the kabuliat itself is not a forgery altogether, bat 
that it is clear enough that this writing in the margin is а subse- 
quent interpolation, In dealing with the kabuliat it appears that 
the interpolation must have been made by а person in whose 
possession the kabuliat was namely from the side of the landlord 
and the doctrine which is relied on in this appeal is the 
doctrine laid down in the case of of Master v. Miller (1) a doç- 
trine which has been stated in „this way: whenever any instru- 
ment is purposely altered by a person in lawful possession of it in 


(1) (1791) 4 T, R. 320 
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• g material part of it; the instrumeht is void for’ the purpose of 
enabling any person to sue on it or to defend himself Бу. using it 
аз а direct defenco depending on its obligatory. force as an instru 
ment.” These are the words used by Brett 1l. J. in- Supe! v. 
Bank of England). . a 


The lower appellate Court has held that the tenant has prov: - 


ed that he has held the tenancy atan unvarying rate of rent for 
over go years and when the tenant appeals to the presumption 
under section 50 of the Bengal Tenancy Act the lower. appellate 
Court holds that that claim would be good but for the fact ч 
the kabuliat shows that the Jama was created in 1275, ^ - 17° 

We have therefore to consider whether this kabuliat may he used 
in connection with that point in connection with the question of 
Rs. 5 the suspended rent and the question of additional rent for 
the excess area, As the tenant has succeeded upon all thà pointa 
except on the question of rise in the price of crops and аја, we 
consider that aspect of the case first, 

In my judgment this kabuliatin these circumstances is not 
evidence at all on the part of the landlord because it is the founda- 
tion first of all of his claim to the Rs. 5. In the second place I 
do not think it is any evidence onthe question of the rise in the 
price of staple crops. Prima facie the tenant hasa tenancy which 
would entitle him to the presumption .that he held it.af a. fixed 
rate of rent sincs the Permanent Settlement. This document has 
been put forward in a claim for enhancement of rent as the founda- 
tion of the landlord’s title to-enhance therent because in its absence 
the presumption under section 50 would take away the claim 
altogether. The landlord has bben using the very terms of the 
Кабша! to show the origin ‘qf this tenancy to rebut this presump- 
tion ; and to say that that can be distinguished from a case in 
which he is suing on the kabuliat із to ‘my mind | a distinction’ 
without difference, 

The landlord takes his stand on ` this- kabuliat ав the origin “of 
the fenancy and fails to prove it otherwise. The presumption, 
under section 50 of the Bengal Tenancy Act Fuspeloter preyails 
against him, кке 

In my judgment therefore the correct view is to allow the 
appeals by the defendant and to find that һе has a tenancy the 
rent of which is not enhancible by "virtue of the presumption under 
section 50 disregarding the kabuliat, In the dame’ way ‘the 
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‘plaintiffs claim for excess rent for excess area must be disallowed, 
first of all it is impossible to make that case without putting in the 
Xabuliat as the -basis of the case ; secondly it was with respect to 
this. very matter that the interpolation was originally put in.;,and 
thirdly the claim laid was upon the document. as altered ma not 
upon the document as it originally stood. 

In my judgment the principle of the case of “Master v. 
Miller (т) should be enforced very strictly when the occasion for 
its application arises.” In this-case I think the resultiis that the 
defendant's appeals should be allowed with costs and the cross- 
еен of the plaintiff is dismissed with costs, 

- Cammiade, J.: I agree. 

a. T. M, . Appeal alleteed г 
(1) (1791) 4 T. R, 310. ў 
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CRIMINAL REVISION. 


Before’ Str Philip. Г. Buckland, Knight, Judge, Mr. Justia 
M. N. Mukerji, and Mr. Justice Graham, j 


ALI AKABBAR 
E Е | .KASEMALI,* 
Revision— Enhancement m" sentence—Appli cation by compleinent—Inade- 
quacy of sentence: 


, Per Buphland, and Grakam Y : In а case whero there is manifestly а ground 
for interferenco beyond all reasonable doubt, it matters not whether the case 
domes before the High Court of its own motlon or at ‘the instance of а private 
prosecutor or through any other-channel whatever. In such a- case the High 
Court will interfero. - 


Per ‘Mukerji, Y x: Where an accused was convicted on hls plos of guilty, an 
application by the complainant for enhancement of -sonteace саега backed by the 
Crówn, is not entertainablo + Pør. Mukherji, У in Cr. Rev. Case No. 986 of 1938. 


` Per Buckland, Y 1. An application for enhancement ^o sentence should dot 


*Criminal Revision No, 1036 of 1938, against the order of J. K.'Mnkerjes 
Esq, Assistant Sessions Judge of Bakarganj, dated the a6th June, 193%, 


~ 


Vou. L.] - НН COURT. 

Ф 
ә be.encouraged at the Їпфбайсе of а complainant or private prosecutor nnless . It is 
clear Ьеубой all question that it should be allowed: Cr. Rew, Case Ne. 986 
of 1988 dimented from, 

Per Mukerji, $1 А sentence cannot be аала unless there bas | been а 
regular trial of the case inspite of the accused's plea of guilty |: The Skperin- 
tenden? and Remembrancer of Legal Affairs, Bengal: т. P wanendra (1). 

Application for Revision under -section 435 of the Code of 
Criminal Procedure by the Complainant, 
Application for enhancement of sentence. 
The material facts appear from. the | judgment: of Mr, Justice 
Graham, ; 
Mr, Radkica Ranjan Сида for the Petitioner. 
Ar. Suresh Chandra Talugdar for the pes Party. 
C.- A, Ys 
The following йө were delivered ; ` 
Mukerji J :—This Rule has been issued at the instance of the 
complainant in a case in which the accused has been convicted by 
the Additional Sessions Judze of Backergunge under séction 304 
(II) 386 and 148 Indian Penal Code апі ` sentenced to undergo 
figorous imprisonmant for one year under section 304 (II) Indian 
Penal Code and'for six moaths under section 148 Indian Penal 
Code the sentence to run concurrently, no separate sentence under 
section 326 Indian Penal Code being considered necessary by 
the learned Judge. The accused had pléaded guilty to the 
charges and prayed for mercy. The learned Judge in passing the 
senténce has observed that he bad considered the’ circumstances 
under which the offences had been committed and also taken into 
consideration the age of the accused. RUE 
The Crown has not moved in this matter nar has the Crown 
appeared to back up the application for’ enhancement fhough , the 
Rule was issued upon the District Magistrate. 
` Apart from the reasons which I have’ sét out in fall in my 
judgment in Revision case No. 800 of roz8t which have led 
me to hold that in a case like this it is not possible to enhance 
the sentence unless there has been a regular trial of the case inspite 
of- the accused's plea of ‘ guilty, Ithiok the Rule should be dis- 
charged on the simple ground that the Crown has not supported it, 
For the view I take I have given my reasons їп, fall in Revision 
case No. 986 of 1918. 
I would discharge the Rule. 
Graham, J :—In this case a Rule was damned! to, show , canse 
(1) (1939) 49 С. L, J. 433, КАЕ д ыйл, 
tReported 49 C. L. J. 433,—Rep. жЕ: к; 
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why the sentence passed upon the accuied Karmali should . 
not be enhanced. : i t 
The case for the prosecution was that on. the r3th ` Decane 


ў 9з] at about I p.m. one Asmat Ali, uncle of the petitioner, was 


going to a p'ace called Baliakhali to receive instructions in a 
Civil suit when be was waylaid and severely beaten by the 
above mentioned Kasemali and others, and Asmatali, who raised 
an alarm, received a spear wound in the chest from Kasemali 
which resulted in his death some to days later. 

The accused was committed for trial to the Court of Sessions 
on charges under sections 304 (2), 326 and 148 Indian Penal 
Code and pleaded guilty. The learned -Additional Sessions 


Judge accepting the plea convicted the accused under these three 


sections and sentenced him under section 30; (II) to one year 
R. І. and to 6 months R. I. under section 148 Indian Penal 
Code both sentences to run concurrently. No sentence was 
passed under section 326 Indian Penal Code, Thereafter the 
present Rule was obtained. - 

- The question is whether the sentence is шашу Ale 
quate that we ought to interfere. In my opinion there can 


be no doubt that the sentence which hes been inflicted is alto; 


gether out of proportion to the offence committed. It seems to 
be clear that Asmatall was deliberately waylaid by a number 
of persons including the accused Kasemali the motive for the 
attack being Civil and Criminal Htigation between the parties, 
Afsarali appears to have gone to the spot where Asmatali was laying 
‘and was thereupon speared through the chest by Kasemali The 
medical evidence shows that it was a penetrating wound on ‘the 
left side ofethe chest and was severe in character. 

Thé learned Assistant Sessions Judge has referred to the cir- 
cumstances under which the offence was committed and accused's 
арб as his reasons for inflicting a lenient sentence, But neither of 
these reasons appears to me to carry much weight, The attack 
sosms to have been a deliberate pre-arranged affair and as there 
was ‘no.evidenca before the Judge it is difficult to know what 
circumstances he was referring to. 

AS regards. the question of age it appears that the accused’s age 
is given as ag so that there can be no question of юше оп 
that account, 

, , In my judgment the sentence passed is inadequate and I would 
make the Rule absolate and enhance it from т year to 3 ia 
rigorous imprisonment, 


E 
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On account of this difference of opinion, the .case was 
heard by Mr, Justice Buckland, who delivered the оцена 
judgment, 

Buckland, J:—In this case a Rule Ба been issued at the 
instance of the complainant calling upon the accused to show caute 
why the sentence should not be enhanced. 

The accused was convicted. on his plea of guilty by the 
Assistant Sessions Judge of Bakarganj under sections 304 (II), 
326 and 148 Indian Penal Code and sentenced to. one year’s 
rigorous imprisonment under section 304 (II) and six months’ 
rigorous imprisonment under section 148, the sentences to run 
concurrently, The learned Judge stated that considering the cir- 
cumstances under which the offence was committed and having 
regard to the accused’s age he accepted the accused’s plea апа 
conyicted him accordingly. The Rule was issued by this Court 
at the instance of the complainant оп the ground that in consider- 
ing the nature of the offence and the circumstances in. which the 
occurence took place. the  Іватіеі Sessions Judge ought to have 
passed а more severe sentence, Notices were issued to the 
person convicted аз the law requires and to the District Magis- 
trate of Bakarganj. 

Upon the hearing of the Rule nobody has appeared for the 
Crown, ‘This is а matter of some importance because it makes it 
clear.that the Crown has not thought it necessary’ in the interest 
of public justice either to apply or, on the matter being brought 
to the notice of the Court st the instance of the complainant, to 
appear in support of the Rule. Oa behalf of the complainant it is 
stated that he is actuated solely by the desire to’ further the 
ends of justice and that nothing is further from his mind than to 
gratify his personal vindictiveness but this cannot be taken 
literally, That the gratification of personal spite should be dis 
couraged is no doubt the reason why the Court has consistently 
refused to entertain applications of this nature atthe instance of 
& private prosecutor, At the same time there is no ‘absolute 
rule, and ina case where there is manifestly a ground for in 
terference beyond all reasonable doubt, it matters not whether 
the case comes before the Court of its own motion or at the 
instance of a private prosecutor or through any other channel 
whatever and the Court will interfere, "This aspect of tho 
matter was considered by my learned brothers Mukerji and 
Graham JJ. in Criminal Revision case No. 986 of 1938 in 
which they differed and the case was thereupon laid before 
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СС, Ghose, J who appears to have taken the уіби that a 
Rule having been issued there was nothing to be done’ but te 
consider whether or not the sentence should be enhanced, 
which he did by restoring the sentence passed ‘upon the person 
convicted by the trial Court and which had been reduced on appeal, 
I do not take the same view for the reason that a Rule is issued 
exparte and matters have to be taken into consideration’ upon the 
hearing of the Rule which are not before the Court at the time 
when it is issued, for instance, contentions urged on behalf ‘of 
the accused, the attitude of the Crown and other possible con- 
fingencies, In this case it has been urged before me by the 
learned Advocate for the accused that the circumstances of the 
occurrence were all taken into consideration by the learned 
Sessions Judge, that the decegsed man was injured in the course 
of an affray, and consequently it cannot be affirmatively held 
that & more severe sentence should have been passed. 

‚ I bave considerable doubt whether the sentence is adequate, 
and had the application been mado at the instance of the Crown 
I should have been more inclined to enhance it. The learned 
Judge has not stated what circumstances he took into considera- 
tion and it would have been helpful if he stated what the circum- 
stances were which led him to pass what appears at first sight to 
be ‘a lenient sentence, But as I take a decided view that 
applications of this nature ought not to be entouraged at the 
instance of a complainant or private prosecutor, I am not 
‘disposed to give such an application any support unless 
dtis clear beyond all question that it should be allowed. In 
‘my judgment thisis not such a case, for in the circumstances 
I will give the accused the benefit of a very doubtful supposi- 
tion that there were sufficient reasons present to the’ mind 
“of the learned Sessions-Judge for the sentence eee he peered. 
The Rule will’ be апше! 


А, Т, M, í Rule discharged 


- 
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e 
Before Mr, Justice Pearson, and Mr, Justice Patterson: 


GOBRA BADIA AND OTHERS 
v.. ` 
KING-EMPEROR.* 


Scene ales peruón Criminal Procedure bns Р of 1898), See, 
I09— Aftempé ta conceal—Failing t» give satisfactory evidence. А 2 
> Section 109 (a) refers to the case of a continuous act aud not the فة‎ 
isolated effort of concealment : Rashn v. Kis Dei uu e Y 

King Emperor (a). 

The fact that the accused failed to giva а satisfactory account of theinsel vos 
cannot being - them within section Io9g of the Code of Criminal Procedure i 
Rusku ү. Xing Emperor (1).- “r dm 


Application for Revision under. sect ion 435 Ө the Code of - 


Criminal Procedure by the Accused, 

The material facts appear from the su Е ٤ 

Аш. Ne K. Basu and Tarapada Banerjee Vade Mr. Б; "a 
Bhattacharjee) for the Petitioners, ' - 4 

The judgment of the Court was as - follows :` i 

The accused were convicted- and sentenced on certain -pro~ 
ceedings under section 109 Criminal Procedure Code taken against. 
them, The Sessions Judge sustained the conviction against the 
petitioners, and the present Rule has beenissued.on the ground ‘that- 
the provisions of section 109 would have-no application to the: 
facta as found in this case’; that there was no concealment as con- 
templated by the section, because they gave true information to 
the police as to their names and addresses when questioned ; and: 
that it could not be said they had failed to give a ‘satisfactory 
account of themselves, merely because they did -not-give -àa satis- 
factory account of what they were doing at the time of their arrest. 

The finding of the Sessions Judge is that the accused ^ fail- 
ed to give a satisfactory account of themselves and were- attempt- 
ing to conceal their presence within the jurisdiction of the Magis- 
trate and that they were taking such cud «m a view to 
commit an offence," 

It appears from the facts found that Р: No. 7, then an кеше 
Inspector of police, met the Sub-Inspector of police of Kaliganj, 
and informed the latter that he had heard there was likelihood of 
further dacoities in his -neighbourhood, This witness also -said that 
one Kalimuddin (Р, W. 8) gave him information that he had ‘been 
„^ *Ceininal Revision No. 348 of 1919. vise 

‚ ( (1917) aa C. W. М, 165, 37 C. Ly Jv 382... ° (a) (1925) 41 C. L. J. 142. 
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approached by one of the accused to join. іп а dacoity but had 
refused. Kalimuddin corroborated thit. Then it appedms that 
after that, on the 18th May, while enquiring into а dacoity case 
near by the Sub-Inspector of Kaliginj found the present accused 
&ll proceeding together towards a place called Aditmeari along the 
railway line. The Sub-Inspector theréfore questioned them, and 
the evidence is that the accused ог some of them, gave an 
account of where they were going, and for what reason, which was 
in some ‘particulars at any rate demonstrated to be false, where- 
upon the story was changed. They were then all asked their 
names end what village „they came from, to which it appears 
they replied with correct information, Three others of the 
accused gave a confused and shifting explanatign of where they 
were going, апа others gave replies of an extremely improbable 
and suspicious nature. One of ths accused had a bottle. of kero- 
sine oil, a piece of bamboo ап1 soma rags, and the explanation 
regarding. these was said to be shifty, and in certain. respects 
demonstrated to be faise by the evidence, 1 

On the fact of the; aboye it is difficult to maintain- that the 
accused were attempting to conceal their presence’ within the 
meaning of section 109, They were residents within the jurisdic. 
tion and gave not false; but true information as to their names 
and addresses, Then, although the District Magistrate points out 
that there are certain other considerations as to the contradic- 
tions in their statements, Ше decisions of this Court follow the 
principle that section 109 (a) refers to the case of a continuous 
act and not the case of an isolated effort at concealment.. See 
Rashes v. King Emperor (1); Sheikh Piru у. King Emperor (а). 
The question of the aocused's liability on this ground must be 
decided in, their favour. As to the other ground, their having 
failed:to give a satisfactory account of themselves, the :facts found 
are undoubtedly more against the accused, but it is difficult to 
say that the facts are stronger than in the above case of Rash v. 
King Emperor (1), where a man who wasa Kabiraj and а dealer 
was found in association with two others at midnight and with 
house breaking implements in their possession: on being dis- 
coveréd he fled and when arrested < remained: silent and the 
explanation he subsequently gave to the Magistrate was false, 
It was held that he was hot within section rog. On these ыр 
therefore the Rule is made absolute, PUR : 
А. T, M, eS d E Rule made візи, 


(D giy) a CW, N: 1633 37 C. Li). 38: (8) (1925) 4t CL. J. 148- 


м 


Von, L] PRIVY COUNCIL, . 


PRIVY COUNCIL. 


Ракакнт: Lord Shaw, Lord Carson and Sir Lancslet 
Sanderson, 


НІВА LAL SAHU AND OTHERS, 
v. 


RAJKUMAR BABU LACHMI PRASAD NARAIN SINGH. 
[ON APPEAL FROM THE Hion COURT or JUDiCATURE | 


“at Patna] 
Compound Interest — Agreement is pay—~Course of dealings between pariias. ` ' 

Compound interest, or interost with annual reets, may be allowed where the 
course of dealings betwoon the parties extending over a large number of” years 
shows an agreement by the debtor to рау the compound interest which was in 
fact charged by the creditor in the accounts perlodically submitted to and 
acquiesced in by the debtor, 

Appeal No. 151 of 1927 by the plaintiffs, from a judgment and 
decree dated the sand December, 1926, of the High Court, Patna 
(Dass and Adami JJ.) which affirmed a judgment and decree, 
dated the 6th March, 1923, of the Subordinate Judge of Motihari., 


The material facts of the case appear . sufficiently from er 
Lordships’ judgment, 

Dunas К, C. and Dube for the Appellants, 

Their Lordships’ judgment was delivered by ik 

Sir Lancelot Sanderson:—This is an appeal by the piii 
tiffs against a judgment and decree, dated the sand of December 
1926, of the High Court of Judicature at "Patna, which affirmed 
ajudgment and decree of the Subordinate Judge of Mona da- 
ted the 6th of March, 1935. 

The plaintiffs are members of a joint family, and ihe carried 
оп а money-lending business which was supervised by Hs aat 
plaintif who was Karta of the family. 

The defendant began to borrow money from the plinti on 
the soth of Pous rsro Fasli (i. e, January, 1903), when a sum of 
Rs, 300 was advanced and after the expiration of fifteen months 
eleven days interest was debited to the account, . Further sums 
were advanced trom time to time, and the accounts were’ adjusted 
periodically, the last adjustment having taken place оп the'asth 
Jeth 1394, corresponding to May, 1917, so that the "account be- 
tween the parties was running for about fourteen years, Simple 


e 


May, Les 


183: 


THE CALCUTTA: LAW JOURNAL [Von І. 
LJ 


interest was charged upon each advance from the date „of such * 
&dvance until the date when the principal sum and interest were 
carried into a separate column of the: account.: The periods 
during which the interest was charged varied. The account was 
then adjusted and interest calculated оп the total amount found 
due, ю that compound interest was charged. Daring the time the 
accounts were running they were submitted to the defendant and 
on nine Occasions he signed the accounts, the first occasion being 
roth Magh пик and the last occasion “being ath Jeth 1324 
Fasli; ~ - D 

The accounts submitted by the plaintiffs to the defendant and 
signed by him as above meritioned showed the compound interest, 
the dates at which the adjustments respectively were made, the 

periods during which and the rate at which the DA interest 
was charged. 

- There is no*dispute in this appeal а ag to s advances which 
were ‘made or as-to the simple interest charged thereon, 

The only question argued before the High Court of Patna and 

before this Board was whether the- plaintiffs are entitled to recover 
the compound interest charged in the accounts, Both the Courts 
in India decided this question against the plaintiffs; апа the de 
cree which the plaintiffs obtained was confined to the advances 
made and simple interest at the rate of тз per. cent, per annum 
from the date of the advance of each item in the accounts up to 
the date ofthe institution of the suit; a farther direction as to 
interest at the rate of 6 per cent, until realisation was made, 
- . The learned Judges of the High Court held that the. plaintiffs’ 
case as to compound interest was not made out ; they stated that 
compound Ínterest had undoubtedly been charged in.the accounts, 
but not according to the case ofthe plaintiffs. 

' The learned Judges referred to the plaintiffs’ case as disclosed 
În the pla int, and drew attention to the allegation therein that it 
was the. practice of the plaintiffs! firm to charge interest with 
annual rests ; they then pointed out that annual rests had nbt 
been made in'the accounts, which no doubt isthe fact. 

„7 They held that in order to succeed the plaintiffs were bound to 
establish that the defendant agreed to pay the interest with annual 
rests, and finding that such agreement was not proved they -dis 
Allowed:the-compound interest and dismissed the appeal. La 
^; Mr, Justice Dass, in his judgment, said ав follows:—  , — 

ЧІ quite-agree that 1. Һе accounta which were signed by the 

defendant, supported the case of the. plaintiff I would have.con- 
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* ‘siderable difficulty-in accepting. the defendants’ case, But 
those accounts, in my opinion, do not . support the SEC case 
аз madb by the plaintiff." : 

: The specific , case there referred to is that T was an n'agreo- 
‘ment that interest should be charged with annual: rests, and the 
ground of decision is that as that specific case was not’ proved, 
the plaintiffs’. claim to compound interest must fail. 

- With respect to the learned judges, their Lordships are of 
opinion that too narrow a view of the plaintiffa’ case. was 
adapted, І EU ESTY 

Phe plaint set. out the facts in detail with enn to the rbai 
sion-of the accounts ‘by the- plaintiffs to the defendant, the, dates 
on which they were submitted and the amounts claimed to be die 
to the plaintiffs at the various times when the - &cooünts were pro- 
sented ; it was therein alleged that the defendant affixed his sig- 
nature to the accounts when they were submitted to him, and 
reference was made to the last account which the defendant signed 
onthe asth Jeth 1324 Базі aid Which showed an amount due of 
Rs. 1,03,706-6-3. The accounts thus referred to included the 
items of com pound interest claimed ‘by the plaintiffs, SM mà 


It is true that it was alleged i in paragraph 16 of the plaint that 
the plaintiffs’ practice was to charge interest with annual rests, Bat 
there is also a specific allegation that the defendant was informed 
of the claim to interest and compound interest and he accepted 
the claim. А 2 

"In view of these idus in the plaint their Lordships are of 
opinion that the plaintiffs are entitled to rely on the course of doal- 
ing between the parties as showing an agreement by the defendant 
to pay the compound interest which was in fact charged by the 
plaintiffs in the accounts submitted to him, 


. Their, , Lordahips have no doubt that in fact the "defendant did 
зо. agree. 

The course of dealing continued for about fourteen years: 
the accounts were periodically submitted to the defendant ; when 
submitted he signed them, the accounts undoubtedly showed in 
detail the advances made, the interest charged, and the periods 
at which the rests were made, and no objection was made at any 
time during the abovementioned period. There was no doubt 
good consideration for the above-mentioned agreement, because, as 
the learned Subordinate Judge pointed out, if the defendant had 
objected to the compound interest being charged he would not 
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have been able to obtain the faxther advances from the plaintiffs, 
which he desired, and which in fact he did obtain, : 

Their Lordships therefore are of opinion that. the pleadings 
alleged an agreement by the defendant to рау. the compound 
interest charged in the accounts which were submitted to and 
accepted by him, and that such agreement was proved. 

The amount acknowledged by the defendant to be due in the 
account signed by him and dated the sgth Jeth 1r3s4 Fali was 
Rs, 1,08,706-6-3, The transactions between the parties then ceased. 
Three items of compound interest for three periods after.the ssth 
Jeth 1324 were included in the -plaint making a total of 
Rs. '1,43,865-15-3, No agreement by the defendant to Pay these 
items has been proved. 

- Their Lordships therefore are of sois that there should be a 
-decree in favour of the plaintiffs for the said sum of Rs. 1,02,706- 
6-3 with interest thereon at the rate of rs per cent, per annum from 
„the s6th Joth 1394 Fasli corresponding to and June тї] until the 
date of the institution of the suit : and that the total amount of 
the said sum andthe said interest should carry interest at the 
rate of six per cont, per annum from, the 6th March 1923 (the 
date of the Subordinate Judge’s decree) until the date of realisa- 


. Чор. 


The appeal therefore should be allowed, the decrees of the 


"learned Subordinate Judge and of the High Court at Patna should 


be set aside, and a decree should be made in favour of the plain- 
tifs in the abovementioned terms, The defendant should pay 


“the plaintiffs the costs of this appeal and of the proceedings in 


both Courts in India, and their Lordships will humbly advise His 


` Majesty actordingly, — - 


Н. S. L, Polak: Solicitors for the Appellants,- 


Watkins & Hunter : _ Solicitors for the Respondent, 
К, J.R, Appeal allowed, 


Vor. L] . PRIVY COUNCIL, 


PRESENT: Zord Carson, Lord Salvesen and Sir George 
Готи. i of 


` SATYID QASIM HUSAIN лир OTHERS 
v. 


` HABIBUR RAHMAN AND OTHERS, - 
[Ox APPEAL FROM THX HiGH COURT or JuricATURE- 
AT PATNA,] a 


Muhanmadan Lam — Dower бор —Charge njon futu een in dower гий 
_. creating a charge, Е 

A Muhammadan widow clalming-dower simpliciter from her deceased hus 
band’s estate is In no better position than any ordinary unsecured creditor, and 
therefore (in the absence of a specific charge проп the property of the deceased), 
а bene fide purchaser for valuo from the hele of the deceased husband gets an 
unassailable title to the property. 

Held, on the proper construction of the decree рамеі in the эш instituted by 
the widow for recovery of her dower, that the effect of the decree was to create a 
charge іа favour of the plaintiff in respect of her dower debt upon the properties 
of hec husband, and accordingly, the respondents, having bought with notice of 
such decree, thelr purchase was subject to the charge. - 

Appeal No. 45 of 1927 by the plaintiffs, froma decree of the 
High Court, Patna, (Ross and Kwan? Sahay J7.), dated the 19th 
March, 1926, reversing an order of the Subordinate Judge of Patna, 
dated the 23rd June, 1925. т 

The material facta of the case appear sufficiently from their 
Lordships’ judgment. The case in the High Court is reported in 
95 Indian Cases 367. 

The main question for determination on the appeal to the Privy 
Council was whether the terms of a decree made in a suit instituted 
by the widow to recover her dower debt operated to create a charge 
on the properties in dispute. The Subordinate Judge decided the 
question in favour of the appellant, but the High Court took the 
opposite view. 

The dower suit was contested, and the third issue therein was 
the following :— 

“(3) Whether the dower debt, if any, can be realized from the 
properties mentioned in the plaint ?”, 

After hearing the evidence produced by the parties the Subor- 
dinate Judge (in the said suit for dower) delivered judgment on the 
gtst January 1918, He described the nature of the suit in the 
following words ;— ~ - 
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“The plaintif has brought ` this- suit for the recovery of 
Rs. 40,000 and Rs. 15 as the price of one gold mohur as her dower 
with declaration that the properties described in Schedules 1 and 2 
of the plaint are-charged for the payment of the said-amount.” 

The learned Subordinate Judge found the above issue in favour 
of the widow, saying: “I also find that the dower debt of the 
plaintiff is recoverable from the properties mentioned in Schedules 
1 and s of the plaint.” 

The learned Subordinate Judge therefore made a decree, allow- 
ing the widow’s claim, in the following words :— 

“It is ordered and decreed that this suit be decreed with costs 
and interest at the rate of 6 per cent, per annum from this date up 


-to the date of realization, that Rs. 40,000 (forty t housand) and one 


gold mohur worth Rs. 15 be declared the dower debt of the plain- 
‘tiff, that the properties entered in Schedules т and 2 to the plaint 
be treated to be the properties of Khaja Azhar Husain from which 
the plaintiff is entitled (to recover) the decretal money, that 
defendants Nos, s, 3 and 4 do pay to the plaintiff the costs of this 
suit with interest thereon at the rate of 6 per cent. per annum up 
to the date of realization, and that Rs, 40,015 on account of the 
money claimed and Rs, 2099-4-0 on account of the costs of the suit 
with interest at the rate of 6 per cent, per annum from this date 
up to the date of realization be paid by defendants Моз, a to 4 
(sic) to the plaintiff”, 

(Note 1 The propertios now ‘tn question were Included In Schedules Nos..1 
and я mentioned xbove, and the present appellants contended that these proper- 
Ноа were Hable to discharge the amount due under the abore decree), 

Dube for the Appellants, 
Dunne К. C. and Majid for the Respondents, 


„Their Lordships’ judgment was delivered by 

‘Sir George Lowndes :—The appellants are the representatives 
of Izatunnissa Begam, the widow of one Azhar Husain, a Shia 
Mohammedan, who died in 1916, His sole heir according to the 
Shia law was his sister Ahmadi Begam,  Izatunnissa Begam- was 
entitled on her husband's death to а dower of Rs, 40,000 and one 
gold mohar of the value of Ra. 15. Azhar Husain in his life time 
had executed certain deeds by which he purported in effect to 
denude himself of his immovable properties which were of consider- 
able valuo. Shortly after his death Izatunnissa Begam took pro- 
ceedings i in the-Subordinate Judge’s Court at Patna to enforce her 
dower claim, She impleaded in her suit as the principal “defendants, 
Ahmadi Bogam and the other persons interested -in Azhar Husain’s 


~ 
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œ alienations and as feo forma. defendants! certain other creditors of 


the’ deceased, She claimed by her plaint that these alienations 
were invalid, and that she was entitled to recover her dower debt 
from the properties, She prayed for a decree: for the Вз, 40,015, 
tor a declaration that the properties specified in the schedules to 
the plaint were “the heritage" of Azhar Husain, and that “the 
plaintiff. be empowered to recover her decree from them.” A 
specific issue was raised at the hearing “whether -the dower 
debt .., . can be realised from the properties mentioned in the 
plaint.” "The Subordinate Judge on the 31s January, 1918, 
decided in Izatunnissa’s favour and by his decree it was -ordered 
“and decreed that this suit be decreed with ~ costs-and interest at 
the rate of 6 per cent, per annui from this date up to-the date of 
realixation, that Rs. 40,000 (forty thousand) and one gold mohar 
worth Rs. 15 be declared the dower debt of .the plaintiff, that the 
properties entered in schedules Nos. т &nda to the plaint be 
treated to be the properties of Khaja Azhar Husain from which 
the plaintiff is entitled (to recover) the decretal money.” | - 

“There was no appeal from this decree which is therefore binding 
between the parties, and the only question now- is whether опа 
proper construction ofthe decree the dower debt was ree 
проп the propeities. 

In July, 1923, while the greater part of this debe: was still unsatis- 
fied, Ahmadi Begam as the heir of Azhar Husain sold two ofthe 
scheduled. properties to the first and second respondents who alone 
are contesting this appeal. It is a&dmitted^that they: had -full 
knowledge of the decree in the dower suit, and tin- fact they cliim 
that the decree was mortgaged to them by Izatunnissa, If therefore 
the decree created a charge upon the properties, it fs clear that 
(apart from any question of the ae? they юш. the proper- 
ties subject to the charge. ZEE „2. 

. Izatunnissa died in September, 193 3, leaving: ^as her heirs the 
first, second апа third appellants, who-assigned a share in the 
decree tothe other appellants; On the s6th January, 1924, -the 
appellants applied for execution of the decree by sale of ‘the pro- 
porties, including those sold to respondents r. апі # which were 
attached at the instance of the appellants, - Th» . contesting respon- 
dents applied to set aside the attachment, The’ Subordinate Judge 
held that?the decree created a charge- upon the properties and- that 
therefore the respondents’ claim . was not maintainable. If-this 
view is correct it was probably unnecessary to attach the propértiés 
in realisation of the decree. Proceedings were tiken -in review of 
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this order, and the case was remitted by the High Court for further 
investigation. The Subordinate Judge then allowed an amehdment 
of the application for execution bringing the first and second res- 
pondents on the record as representatives of the judgment debtors 
and making it clear that execution waa sought by way of enforce- 
ment of the charge. Allegations were made by the respondents 
that Isatunnissa had been a party to certain mortgages executed by 
Ahmadi Begam in their favour and had also mortgaged her decree 
to them, Those allegations were denied by the appellants, The 
documents are not on the record of this appeal, nor is there any 
material from which it would be possible for their Lordships to 
come to any safe conclusion on this part of the case. 

_In the event the Subordinate Judge affirmed his previous deci- 
sion that the decree created a -charge upon the properties and 
fipally rejected the repondents' claim. 

On appeal to the High Court the learned Tudges say that the 
principal point argued before them on behalf of the present 
respondents was that the decree in the dower suit did not create 


a charge upon the properties, and upon consideration of the 


pleadings in the suit and the wording of the decree, they came to 
the conclusion that no charge was created. They thought that 
the only object of the suit wasto free the properties from the 
alleged alienations of Ashar Husain апа to make them available 
to satisfy the widow’s claim for dower on the same footing as the 
other debts of the estate. It has not been disputed before their 
Lordships that a widow claiming dower from her deceased 
husband's estate is in no better position than any ordinary creditor, 
and that, apart from the decree, а ema Sde purchaser for value 
from the heir would get an unassailable title, Their Lordships 


.however are unable to agree with the interpretation put by the 


Judges of the High Court upon the decree. It isin their Lord- 
ships’ opinion _ clear that the plaintiff in the suit, was not seeking 
merely to be put in а position to execute a money decree against 
the estate, but was asking the Court by its decree to imprint upon 
the properties a specific Hability to satisfy the dower debt, or in 
other words to charge the properties with the payment of this parti- 


.cular debt. They are therefore in agreement with the Subordinate 


Judge that the decree created a charge upon the properties and 
that the respondents 1 and s having bought with notice of the 
decree, their purchase was subject to the charge. . Whether the 


-charge was rightly decreed or not in the first instance is immaterial, 
:though their Lordships tee no reason to doubt that it was within 


> 
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the competence оѓ the Court.to make such a declaration. : But the 
decree was not appealed against, and is clearly binding on the 
parties and those claiming under them. 

A question was raised in Ње High: Court as to the propriety 
of the amendment which brought respondents 1 and s upon the 
record, but the Judges thought it unnecessary to determine this 
.quegtion, and no feline has Ped Pen upon this contention 
before their Lordships. ^^ ^ ° 

It only remains to consider vit the effective result of the 
appeal should be. Their Lordships are not for the reason already 
stated’ in а position to deal with thé claim of respondents I and a 
to be themselves mortgagees of the dower decres. All they can 
do is to declare that thé decree created а charge проп. the sche- 
duled properties including those purchased by respondents т and a 
for the balance due under it for the dower debt. This charge will 
in any case haye to be worked -out by the .executing - Court, and 
when this question is.taken up it will be open to the (respondents 
rand 3, if so advised, to set up their claim as mortgagags. from 
Ízatunnissa Begum, in 

Inasmuch as the 01у competent question throughoüt the pro- 
ceedings has been that ‘of construction of the decree, upon which 
· the appellants have succeeded, their Lordships think that the costs 
both here and below should- be borne by the contesting’ réspon- 
dents; and they will humbly advise His Majesty that the decree of 
the High Cotirt should be set aside ead the appeal Monnaie 
the terms of-this judgment, : р е „л 

Н. 572. Polak : Solicitors for the Аана, pA p 

‘Francis & Harker : эшен for the Respondents. 
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PRESENT : Lord Carson, Lord Salvesen and Sir George 


MA MYA AND ANOTHER 
E "e. 
MA МЕ KYIN лир ANOTHER, 


[Ox APPEAL FROM THE Ніон COURT or JUDICATURE 
AT Racoon, | 


Dormers. Buddhist Law—Inkeritence— Devolution of property ef owner leaving 
widen and nen. 
Under the Bunk Вый Ше, алы leaving Mig survived 
& widow and а son, the whole of his property, Immoreable and movoable, 
devolves upon his widow to the exclusion of his son who takes no share init 
during his mother's life time. 

Appeal No, 59 of 1928 by the Defendants, from a decree of the 
High Court, Rangoon, (Charfand Heald JJ.) dated the goth 
June, 1926, modifying decree of the District Court of 
Myaungmya.. р 

De Gruyther K. С, and Pennell for the Appellants. 

The Respondents were not represented at the - hearing. 

. Their Lordahips! judgment was delivered by 


. Sir George Lowndes :—One U Tun, à Burman, к 
Thayetkon in the District of Myaungmya, died a number of years 
ago leaving him surviving his widow Daw, Hmo and one son Lu Pe. 
Their Lordships were told that under the Buddhist law by which 
the parties are governed, the whole of U Типа property, which 
consisted of a house, some paddy land, and jewellery, and apparent- 
ly a substantial sum in cash, devolved upon bis widow, his son 
Lu Pe taking no share in it during his mother’s life time, U Tun 
and his wife had brought upa nephew of Daw Hmo's, by name ` 
Hmat, whose parents had died in his infancy, and it is admitted 
that he was always on terms of great affection with both Daw Hmo 
and Lu Pe, and was treated during the whole of his life as а mem- 
ber of their family, Lu Pe was some years older than Hmat and it 
appears that after О Tun's death Lu Po carried on the family 
money lending business and acquired paddy lands and other 
immovable properties, the deeds of most of which were taken 
in his name. He had so far as the record discloses no independent 
means of his own, and it seems probable that the source of his 
acquisitions was іп reality what bad devolved upon his mother 


~ 
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~ on U Tuns death, When Hmat attained years of discretion he 


was inifiated.into the.family business and eventually came to take 


a considerable part in it. Between the years хоту and rosa 


five purchases of paddy land and one of a house and ballocks 
were made in the joint names of Lu Pe and Hmat and, during 
various periods, beginning apparently іп 1911, hia name appeared 
as.one of the lenders on promissory notes taken in- the ordinary 
course of the money lending business. Hmat died in May, x993, 
leaving him surviving a widow Me Kyin and a minor son by a pre- 
vious wife, who. are the respondents in this appeal. Lu Pe died 


& полін ortwo later leaving а widow Ma Mya and a minor 


daughter, who are the present appellants, 

The harmony which had prevailed for so many years in the 
family seems to have been disturbed very soon after the death 
of Lu Pe. First -there were disputes between Lu Pe's widow 
Ma Mya and her mother-in-law Daw Hmo, which were eventually 
settled by an agreement, the terms of which are not material 
to this appeal. Thon Hmat’s widow, Me Kyin, set up а claim 
that her husband had been adopted by Daw Hmo and her husband, 
and filed a suit to have this established. It is sufficient to say 
however. that. this suit was dismissed, and thé only possibly 
material fact connected with it is that Daw Hmo gave evidénce 
in the sult and denied that any part of the family property, which 
at Lu Pe’s death was considerable, belonged to her On the 
failure of the adoption suit Me Kyin instituted the suit out of 
which this appeal arises in the Court ofthe District Judge of 
Myaungmya. By her plaint she claimed that the whole -of the 
family property was the joint acquisition of Daw Hmo, Lu Pe 
and Hmat, bur, inasmuch as Daw Hmo had disclaimed all interest 
in it, that she and the minor plaintiff were entitled to one. half of 
the estate, Daw Hmo and Lu Рев widow put in a joint written 
statement of defence, denying the claim,- and asserting that Lu Pe 
was the sole owner subject to the. rights of Daw-Hmo “who being 
the mother has right and.interest over [the. property] . according. 
to the Buddhist law." Ма Mya contested the suit, but Daw Hpo 
seems to have taken no further part in the. litigation, and owing 
to ber age and infirmities .she was not examined as a witness, 
The.main issue in the case was formulated by the. District. Judge. 
after.hearing. the parties, in- а. wide form “Whether Maung 
Hmat.at the time of his death. had any шен я їп the suit Ере" 


Еа if so to what extent 2" D: г. 


‚ The materials upon which the District Judge. э was . called: to, 
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determine this issue were voluminous but indecisive. A mass of 
purchase (leeds, leases, and mortgages were recorded, of "which 
the purchase deeds in respect of the six properties above ‘referred 


to were in the joint names of -Lu Pe and Hmat, all the rest (а. 


great majority) being apparently in the name of Lu Pe alone. 


* As to the six. deeds Ma Mya, Lu Poe's widow, who was the principal 
witness for the defence, said that in her view Lu Pe wanted to. 
give Hmat some interest in these properties for his services, but. 


that as Hmat was “fond of Pleasure” Lu, Pe did not. keep the 


property entirely in his name, The Subordinate Judge accepted, 
this yiew, calling in ajd of bis decision the provisions of Sec, 45. 


of the Transfer of Property, Act, 1883. He aceordingly held that 
Himat’s widow and child were entitled toa half share of these 
six properties, He also included. with one of the properties a 
thousand: baskets of paddy, apparently as representing a year's 
produce of the land. Apart from these properties · he disallowed 
the plaintiffs claim. He thought that the case of joint acquisition 
in respect of the other properties, including the outstanding assets 
of the money lending business, had not been established, — 

In the High Court at Rangoon to which the plaintiffs appealed, 
the contest turned mostly on so much of these assets as consisted 
of. promissory notes on which Hmat’s name appeared as one of the 
lenders. During at all events specific periods between дод and 
1933 counter-foil books of promissory notes were used in the 
business in which the name of Hmat was printed as one of the 
landers,” Lu Pe's name always appeared jointly in these books 
with Hmat’s, and at different times the names of Lu Pe's wife 
and daughter» also appeared on them, After Hmat’a death his 
name contimued to be used for some little time as a lender, 
probably in the case of renewals of previous loans to which 
he had beeh a ‘party, as in one case it was struck out, 
and similarly after Lu Pes death his name continued . to 
be used. Eventually new promissory notes were substituted 
in the names of Daw Hmo and Ma Mya, With reference to the 
appearance of Hmat’s name on the promissory notes, Ma Mya said 
that it was merely inserted to give him “status,” but she asserted 
that the money was all’ Lu Ре. No _ other explanation was 
suggested ; no account’ books were produced showing how each 
particdlar transaction: was debited or credited, and their Lordships 
were told that books are not ordinarily kept in this class of business 
in Burma. There were, however, а number of memoranda in 
Hmat's handwriting showing settlements of account, These were 


* 
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œ exhibited in the Tridl Court but have not been printed inthe 


record, "Their Lordships cannot help thinking that thay might 
have thrown some light upon the transactions, The . witnesses who. 


were called spoke of the loans being made by both Lu Peand Hmat, 


and said that one never acted without the other. There was no 


proof that Hmat was paid for his services, He merely lived with 
the family in a separate house prone by the family, and was 
aupported by it, 

On this state of facts the Judges of the High Court came td thé 
conclusion that the only explanation of the. promissory notes being 
taken in this form was that Hmat was intended to have a.definite 
interest in them, In all the. outstanding notes on which Hmat', 
name appeared, that of Ma Mya also appeared along with the name 
of Lu Pe, and the learned Judges held that the reasonable inference 
was that each of them was interested to the extent of one-third; 
With regard to the paddy lands held under the joint title,- they did 
not disturb the finding of the District Judge, the defendants’ cross- 
objections on this point having been held to be out of time, . The 
defendants have now appealed to His Majesty in Council, and their 
Lordships sre invited to hold upon these facts that the plaintiffs 
had. no interest in the property and that the suit should have. been 
dismissed. Itis unfortunate that the plaintiffs (respondents) are 
not represented b&ore their Lordships, It is also unfortunate that 
the appellants in their desire to reduce the bulk of the record have 
printed practically nono of the large number of material documents 
which were before the Courts in Burma. None of the sale deeds 
are printed, whether in the joint names of Lu Pe and Hmat or of 
Lu Pe alone: none ofthe memoranda of accounts: none of the 
counterfoil books or counterfoils of the promissory notef are repro- 
duced ; а power of.attorney which is said to have-been given by 
Lu Pe to Hmat in 1918, and which might be an important docu- 
ment is also omitted. All this material is represented merely by an 
index which indeed briefly describes the nature of the documents, 
but is-of по real assistance. 

` The arguments addressed to their Lordships were ашу 
based оп the absence of proof of the possession by Hmat of any 
independent means by which he could have joined in the purchase 
of immovable property or have made loans to customers. All the 
monetary resources аге said to have been Lu Ре, How what 
was apparently Daw. Hmo's property at her husband's: death 
passed to Lu Pe has not been explained. In fact Mr, Pennell 
the junior counsel for the appellants asked their Lordships to hold 
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that the whole property was really Daw Hmo's, Lu Pe having only 
acted as her agent and manager, If there was no partition between 
the mother and son, he asserted that the whole of the acquisitions 
would be the property of the mother, Mr. De Gruyther took the 
opposite view, that everything was Lu Pe's, and indeed. seeing that. 
the appellants were Lu Pe's widow and daughter and. that. Daw 
Hmo though a party to the litigation apparently made no claim to. 
the property, it was almoet essential to the appellants! case to assert 
Lu Pe's ownership. One striking fact that seems to negative the 
assertion by the plaintiffs of joint acquisition in. respect of the 
whole property is that when money was borrowed for the business 
it was taken in the names of Lu Pe and his wife, Hmat being no 
party to any such transaction. Several chetties from whom Lu Pe 
had been in the habit of borrowing were called for the defence, 
and it was clearly established that Hmat was never a party respon- 
sible for any loan by them. The High Court however point out 
"that there is no proof that any of the joint transactions, whether by 
way of purchase of paddy lands or loans on promissory notes, were 
founded on these advancés, and it may well be that tho monies 
borrowed from the chetties would be employed. in the indepen- 
dent dealings of Lu Pe which were admittedly of considerable 
extent. Р ў i 
Their Lordships also feel that much weight must be attache 

to the position of Hmat in the family, Не was evidently treated 
by Daw Hmo asa foster воп, and by Lu Pe asa foster brother, 
He was educated, married and maintained at the family expense 
and took а prominent part in the family business and acquisitions ; 
and under these circumstances, especially if the foundation of the 
family fortubes was really the sole property of Daw Н то, it appears 
not unnatural to their Lordships that when specific pieces of pro- 
perty are found to be in the joint names of the two, or, in the case 
of particular advances, the names of both appear as lenders, the 
intention should have been to expresa a joint interest and a joint 
right, It is objected that this necessarily implies a gift by Lu Pe 
to Hmat, and that no gift iseither alleged or proved, Their 
Lordships think that this though perhaps technically correct if 
they were satisfied that the nucleus was the independent property 
of Lu Pe, is hardly convincing having regard to the known facts, 
They think itnot improbable that by mutual understanding a 
portion of the family acquisitions was without any particular forma- 
lity treated as joint and so entered in the only documents iu exis- 
tence by which any title could be shown, Their . Lordships have 
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little doubt that this was the definite intention in ` the case of the 


particular paddy lands and other immovable property purchased 


in the names of the two, and though the question of the promissory 
notes is more involved, their Lordships are not satisfied that the 
finding of the High Court, based as it was оп documents which 
have not been made available to the Board, is wrong. e 
Under the circumstances therefore their Lordships find them- 
selves unable to dissent from the main conclusions of the High 
Court. Objection however has been taken, and their Lordships 
think rightly, to the way in which the learned Judges have dealt 
in their decree with the assumed proceeds of the promissory notes 
in which they held Me Kyin and her stepson to be interested. 
Their Lordships think that the right method of, working out the 
decree in such a case is by the appointment in India of a Receiver 
to realise the monies due on the notes and to pay over to the 
respondents the third share of the recoveries to which ‘they have 
been held entitled. Jj . 
Their Lordships will accordingly humbly advise His Majesty. 
that the decree of the High Court should be.varied: to this extent 


but should otherwise be affirmed. V o 5 
J- E. Lambert : Solicitor for the Appellants. 


E. J. R ` Appeal dismissed <` Décree varied: 





PRESENT : Lord Shaw; Lord Carson and Sir Lancelot Sanderson. - 


RAMJI PATEL 
9. З i D du 
RAO KISHORESINGH. | 


[Ox APPEAL FROM THE COURT or THE JUDICIAL COMMISSIONER ` 
OF TAE CENTRAL PROVINCES] | 


Second appeal—Ciwil Procedure Code (Act V ef 1908) Secs гоо, Tore RE аа 
finding of fact by the rs. appellate Court—Interference in ' second. appeal 
when justifiable—Specific Relief Act, (I of 1977) Secs. 18,81—Rxplanation” 
fe section 12— Compensation in money, when an adequate relief for breach 

| & contract to transfer естетско properiy— Refusal io pass decres fer speck 

г fle performance—Presumption created by S. 12, * Explanation", Ре 
Havlag regard to the provisións of the Civil Procedure Code, 1909; sec 
tons 100 and тот, there fy no Jurisdiction to &ntertalna second appeal on the 
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ground of ap erroneous Goding of fact, however gross or inexcusable the error. © 
may seem to be, Where there is no error or defect in the procedura, е: 
finding of the fist appellate Court upon a question of fact i» final, M that: 
Court bad before it evidence” proper for its consideration in support of tho, 
finding ı Mussemat Durga Cheudhrein v. Jawahir ‘Singh Chendkri (1) 
followed. ` e E: is 

Where therefore, the first appellate Court comes to ‘a cloar finding of fact, 
and there was evldenoe on which it could properly arrive at such finding, it is 
not open to Ње High Court in second sppes! to Ínterfero with tho E of. 
fact thus arrived at, 


"In asalt for specific performance of & contract to tanie Immoveable pron 
perty, where the Court finds that compensation In money із an adequate relief, 
tb the plaintiff for the non-performance of the contract by the defendant, a 
decree for specific performance cannot be passed in the plaintiff's favour, [vide 
the express provisions bf the Specific Relief Act, 1877, sectlons -18 (c)'and 
зт {а)]. . 

"The presumption created by the “Explanation” to section , 13 of the Speci- 
fic Relief Act, 1877, (namely, that ''unless and until the contrary is- proved, 
the Court shall presume that the breach of a contract to transfer immoreablo 
property cannot bo adequately relieved by compensation in money"), is a rebut- 
able one, and is rebutted on proof that the breach of the contract could be 
adequately relieved by compensation In money. 

Appeal No. 8s of 1927 by the. Plaintiff, from а bout and 
decree of the Court of the Judicial Commissidner, Central Pro- 
vinces-( Messrs., Pind/ay.and Prideavx), dated the aand Augnst, 
тўб, which reversed a judgment and decree of the District 
Judge of Nimar, dated the 8th May, 1924, and restered a judg- 
ment and decree of the Court of the Subordinate Judge of 
Khandwa, dated the soth November, 1923. 

The material facts of the case appear sifficiently from their 
Lordships’ judgment, К A eet bee Ye 7 

The main questions for determination оп the appeal to His 
Majesty in Council were :—(r) Whether in second appeal the 
learned Judicial Commisstoners had power to reverse findings of 
fact of the lower appellate Court (Court of ‘the District Judge); 
and.(z) Whether the appellant was entitled to specifically enforce 
against the respondent an agreement - dated- the- 11th November, 
тота for sale of a village called Khedi. 


А | Dunn К. С, ‘and Parikh for the Ap pellant, TE 
--- Eyfa for the се DAE ee шу а 

.. Dunn К. C. "Section 100 of the Civil Procedure. ‘Code, | Tes- 

tricts Беа upon. whiçh `ihe second appellate Court- could 

disturb the. judgment of. the first appellate Court ; see .section 
(a) (ipo) Ls К. 17 L A. таяу 1. Le H. 18, Cale. 33, 25 JE 5%; 
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tor, and Mussumat Durga Chowdhruim v. Jawahir Singh Chou- 
éhri (1). 

The finding of the District Judge that the agreement was not а 
-hard and unconscionable bargain, was binding upon the learned 
Judicial Commissioners, 

As to cases when specific performance of a contract ‘should 
be enforced, -see the Specific Relief Act, 1877, Chapter II, section 
12, ¢t.sey, Under the “ Explanation" to section ra of the Act, 
there is a presumption that in case of a contract to transfer immo- 
veable property, mere compensation in money would not afford 
an adequate relief to the’ party aggrieved, and the Court 
should not ordinarily refuse specific performance. There is à 
prima facie presumption created by the “ Explanation,” 

(Sir Lancelot Sanderson: There is no suggestion that there 
was no ‘evidence to justify the District Judge's finding - that 
damages were an adequate relief to the plaintiff.) 

(Sir Lancelot Sanderson refers to section ar of the Specite 
Relief Act.) 1 - 

A presumption can only be rebutted by jodi. Thore is not 
a particle of evidence here in support of the finding-of the Dis 
trict Judge. The Act expressly provides that it must be- proved 
that compensation would be an adequate relief in case ofa 
contract to sell immoveable property. Refers to illustrations to 
clause (c) of section 12. з 

(Sir Lancelot Sanderson: What sort of proof do you expect 2) 

The “ Explanation” positively requires that there must: be 
some kind of proof. 

Parikh follows, and refers to section 19 of the Act. 

Kyffin for the Respondent :—1п view of the District - Judge's 
finding that compensation in money was an adequate ‘relief, specific 
performance was rightly refused. The Court had no-power to 
make а decree for specific performance, even in the alternative. 

- The finding of the District Judge that the bargain- was -not а 
harsh and extortionate one, is bad in law, - 

Their Lordships’ judgment was delivered by . 

Sir Lancelot Sanderson: This is an appeal by: the 
plaintiff in the suit from a decree of the Court of the Judicial 
Commissioner, Central Provinces, setting aside a decree of the 
District Judge, Nimar. The date of the first-mentioned ' decree 
was sand August, 1925, and the date of the second-mentioned, 
namely, that of the District Judge, was the 8th May, 1924. ` 

(1) (1890) LR 17 17 A. 182 j I. L. В. 18 Calc. 23. 


May, 9. 
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In 1908 the defendant-respondent had instituted а suit , against 
two widows to recover possession of an estate known as the -Bham- 
garh Zemindary, and after having obtained a decree in his favour, 
that decres was reversed by the Court of the judicial Commis- 
sioner. Не desired to prosecute an appeal to His Majesty in 
‘Council and to enable him to do во he had to raise money. Ho 
-entered into an agreement with the plaintiff on the rrth Novem- 
ber, 1912, with regard to the'adyance of the sum of Rs, босо by 


.the plaintiff on the terms therein mentioned. The agreement was 


as’ follows :— 

“TI have brought from you Rs 5,000 in words five ага 
cash іп order to file my appeal to the Privy Council, and at this 
time I am very badly in need of this amount, because if you do 
not pay me the amonnt now, it will be extremely difficult for: me 
to flle the appeal, Therefore I lay down in writing and bind 
myself by this agreement that when I may win my casein the 
Privy Council in England and a decree may be passed in my 
favour, I shall at once sell, iu lieu of this amount, the full sixteen 
anna proprietory rights of шайла Khedi out of my villages, 
Settlement No. 387, tahsil Haraud district Nimar, area 3,630.87, 
Government demand Rs. 125, with all rights, under a duly register- 
ed sale-deed and put you: in possession of the шаша, If I fail 
to do so, you may take possession of the mauza and geta sale- 
deed duly executed through a Civil Court.. If unfortunately the 
decree be not passed in my favour and, the case. decided against 
me, I shall pay interest at eight annas per cent. per -mensem on 
this amount from the date of the decision of appeal and exe- 
cute & separate bond for the same agreeing to pay the amount by 
instalments, І ghal| not raise any objection. And on winning the 
case, І shall execute а sale-deed of mauza Khedi, tahsil Harend, 
in lieu of this amount, without fail. Therefore I have executed 
this deed of agreement with my free will and pleasure on receiv- 
ing the amount in eash, It. is true, It may remain as a record 
and be of use when necessary.” 

Shortly stated, the facts are that he won his case before the 
Judicial Committee of the Privy. Council, which allowed his 
appeal ; and that he refused to carry ‘out the agreement ов 
quoted, hence the present- suit, 

The remedy сн the plaint . was for a decree as 
follows : Ames. . - 

“ (а) Ordering the defendant to execute ети а seeped 
sale-deed conveying validly to the plaintiff his entire interest, con- 


* 
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sisting of 16 annas, in mauza Khedi as described in list A herewith 
attached, with all rights appurtenant thereto and to deliver pos 
session of the same to the plaintif, i 

ч (6) It is aleo prayed in the alternative that if the Coik does 
not think fit to grant the above relief to this plaintif for any reason; 
the Court be pleased to order the defendant to refund the sum of 
Rs. 5,000, with interest at s per cent per month on it, from the 
date of agreement till realization, plus such amount by way of 
compensation to'the plaintiff for the loss of the immoveable- pio 
perty which he will thus siffer, 

“ (c) The plaintiff prays for his costs of the suit and such other 
relief -as tho Court thinks fit.” 

The defendant pleaded that the plaintif -was not entitled 
to a decree for specific performance for the following reasons im 

“ (x) That the village Khedi yields a profit of nearly- Rs. 


Ітоо a year, and is now, and was at the time of the agreement 


worth not less than Rs, 20,000, 
“(a) The distress and distracted state of mind which ‘the 


defendant was in at the time of the agreement gave the plin- 


tiff an unfair advantage to secure the village for one-fourth of. 


ite value. The discretion to decree specific performance should 
not be exercised in plaintifs favour under Section 22, Specific 
Relief Act. "TN 

." (3) That there has been undue delay in brining the suit, 

“ (4) That the plaintiff himself, after the decision of the 
Privy Council appeal, agreed to take the money with interest 


instead of the village, and thereby induced the defendant to depo- 


sit part of the money with Gopal Rao and his sop, for payment 
to plaintiff, and to agree to the plaintiffs retaining Rs. 1,161 as 
stated above, The plaintiff is estopped, from claiming specific, 
performance,” " 

The suit on — E was tried by the learned Subordinate, 
Judge of Khandwa, who declined to make a decree for specific 
performance, Не held that the village of Khedi was worth at. 
least Rs, 20,000, that the agreement entered into was highly, 
speculative, that it was unfair and extortiopate, and he made a 
decree in favour of ‘the plaintiff for: Ra. 10,000, with intereàt at 
the rate of 6 per’ cent, per annum as ‘stated in the decree. Thé 


plaintif appealed to the learned District Judge, who held that 


the defendant was in serious money difficulties and was distréssed' 
in-mind at the time the agreóment of thé rrth November, тдїз, 
was made, but that he was’ not ovetwhelmed by distreas, that the’ 
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value of the village Khedi at the date of the said agreement had 
not been proved to be more than was admitted by the plaintiff, 
vin, Rs, 9,090, that the bargain was not extortionate, that the 
trial Court was wrong in holding that the defendant had been 
imposed upon by the plaintiff and .his supposed confederates, 
and that the trial Court was: wrong in refusing spacific MEE 
ance. 

Accordingly the learned District Judge made a бн for 
specific performance, and he directed that the defendant should 
execute a sale-deed conveying the- village - Khedi -to -the 
plaintiff, 

It is necessary to refer to two other findings of the T 
District Judge, viz.: (x) that damages would have been an 
adequate relief to the plaintiff and (2) that such damages should 
be Rs, $0,000. 

In dealing with this question the: learned Judge referred to: 
the ninth ground of the appeal in his Court, which was as 
follows :— : 


8 "That it should His been held that under the circumstances 
of the case damages was not an adequate relief to the plaintiff, and 
that at апу rate the ddmages awarded by the Lower Court are 
grossly inadequate." | . 

The learned District Judge 1 in this respect said as follows :— 


“ No special damages have been proved by the plaintiff. He 
simply invested monsy, and areturn of money should normally 
be sufficient, It is not shown that he had any pressing need for 
land. On the contrary, from the very, nature of the contract it is 
evident that there was no hurry at all, and that not only might 
plaintiff fail to get the land, but in any case he could not expect 
to get it for several years, Indeed, the only reason for insisting 
upon specific performance is that the value of the village now 
is, probably more than the money advanced #lxs reasonable 
interest, Plaintiff can certainly say that he took a risk and that 
Һе should be compensated for such risk. But compensation 
could b be given in money. This ground of appeal must fail” ` 


In their Lordships’ opinion, the: learned District Judge came: 
to a clear finding that compensation in money was an- adequate 
relief to the plaintiff, and. having regard to the provisions con-. 
tained in the material sections of the Specific Relief Act (Act I of 
1877), to which reference will presently be made, ;it is difficult 
to understand how the learned Judge camp to make a decree for, 
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specific performance of the contract in view of the above-men- 
tioned finding. 

_ On the hearing of the appeal before this ‘Board it was “admit. 
ted: by the learned counsel for the plaintiff that he was bound 
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by the above-mentioned finding unless he could show that R'e Kisboridagh. 


there was no evidence in support thereof, and he argued that. there 
was no such evidence, 
It will be convenient to dispose of. this question at: once, 
Their Lordships are of opinion that there was evidence ; the 
nature of the transaction, the terms of the agreement itself, and 


the other matters mentioned by the learned District Judge -in the. 


passage of his judgment, already cited, are sufficient to show that 
there was evidence on which the learned District Judge could 
properly .arrive at the above-mentioned finding: In their Lord- 


ships’ opinion, therefore, it must be taken for the purposes of this 


appeal that compensation in money. was an adequate relief to the 


plaintiff for the nor-performance of the contract by the defen 


dant, and that the amount of such compensation should be 
Rs, 20,000, 

The defendant appealed to the Court of the Judicial Com 
missioner, and. the appeal was heard by the Judicial Somnis 
sioner and the Additional Judiclat Commissioner. 

The learned Judicial Commissioners on the hearing of ‘the 
appeal entered into the consideration of questions which "were 
not open to them having regard to the provisions of Sections 100 

and тот of the Civil Procedure Code (Act V of 1908). ` 

Tho sections are as follows ;— 

“тоо—{(т) Save where otherwise expressly provided i in the body 
of this Code or by any other law for the time being in force, ап 
appeal shall lie to the High Court from every decree passed in 
appeal by any Court subordinate to а High Court, on any of the 
following grounds, namely :— ў 

. (а) the decision being contrary to law or to some usage | having 
the force of law ; - 

(5) the decision having. failed to, determine some material 
issue of law or usage having the force of law ; 

. (¢) a substantial error or.defect in the procedure provided; by 
this Code or by any other law for the time being ia force, which 


may possibly have produced error or defect in the decision 96. ithe 


case upon the merits. 
ч (2) An appeal may lie under this section бын An реа 
зе passed ex parie, о sr 
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+.“ ror, No second appeal stiall lie except-on the sounds men- 
tioned in Section 100.” 
‘With reference’ to these sections their Lordshipe find it 
necessary once more to refer to the welkknown passage in the 
judgment of Lord Macnaghten in Musswmat Durga Choudhrain 
v, Jawakir Singh Choudhri, (т) at page 127, which dealt with the 
material sections relating to second appeals in the Code of ad 
Procedure, 1882. ' The passage is as follows :— ` 
- "Lo. .- It ds enough in the present case to say that an 
erroneous finding of fact is a different thing from an error or defect 
in procedure, and that there is no jurisdiction to entertain a 
a second appeal on the ground of an erroneous finding of fact, 
however gross or inexcusable the error may seem to be, ` Where 
thére is no error or defect in the procedure, the finding of the 
First Appellate Court -upon a question of fact is ffinal, if that 
Court had before it evidence proper for its consideration In 
support of the finding.” ^ 
- The provisions of the-above-mentioned sections of the Code 
of 1908 and the above-mentioned ruling, which is applicable to 
the present Code, were disregarded inthe present case. 

As, for instance, the first appellate Court held thatthe value 
of the property at the time of the agteement in- тота was not 
more than was admitted by the plaintiff, viz, Rs. 9,000. The 
Judicial Commissioners did not accept this fading of fact, but 
they held on the ‘evidence: that in 191a the value of the THES. 
was not far below. Rs, “20,000, . 

Again, the first appellate Court held that the bargain жаз 
not extortionate, that it was not even harsh, but that it was fair, 

` The Judicial Commissioners held that it was a hard and 
unconscionable bargun; of which- specific- релше should be’ 
refused. . 

It was not open tothe Court of the Judicial Commissionet 
to interfere with either of the above-mentioned findings of fact 
of the first appellate Court, inasmuch as there was ample evi-- 
dence in support of the findings of the first крае Court 
which was proper for. its consideration. Е 

For these reasons ‘alone the judgment: of the Court of the 
Judicial Commissioner cannot be supported. ` 
o There is, however, а further difficulty in the way of support- 
ing the judgment of the Court of the Judicial Commissioner. " 
The. Judicial. Commissioners agreed with tho first - pres 

(1) (1890) L, R. 17 1. А. тай (137). И 
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Court in the finding that compensation in money was an ade- 
quate relief to the plaintiff, arid they further held that the 
-value of the village was not far below Rs. 40,000 in 1972, es 
date of the agreement. 

Yetthe decree of the Court of the Judicial ‘Commissioner 
was not for Rs. 20,000, аз would “have been i but a sum 
of Rs, 11,555-13-4 only was awarded. . 

Their Lordships understand that this sum was arrived at 

on the basis that the agreement was а hard and unconscionable 
bargain, and that the plaintiff was entitled to no more than a 
return of the money advanced by ii ч; with ‘interest 
thereon. - 
It has already been mentioned that it was not open ta the 
Court of the Judicial Commissioner to disturb the finding. of 
the first appellate Court that the agreement was not harsh or 
extortionate,. апі that it was a fair bargain. 

It is obvious, therefore, that the judgment dud ее of the 
Court of the Judicial Comm isslonér should not be allowed to 
stand, - 
lt remains to consider what is the ie decree on the facta 
of this case, 

In view of the finding of the- first appellate Court it must be 
taken that the agreement of the 11th November, 1912, was not 
extortionate, harsh or unconscionable, and that it was a valid and 
binding agreement. It is clear that the--defendant committed a 
breach of the agreement by his failure to carry out the terms there- 
of, when his appeal to the Judicial Committee of the Privy 
Council, referred to іп the agreement, was successful. ‘The only 
other question isto what relief was the plaintiff entitled in the 
suit. И 

It was found, as already mentioned by the learnéd District 
Judge, that compensation in money жавап adequate relief to 
the plaintiff, and this “finding was affirmed by the Court bf the 
Judicial Commissioner, 3 

Their Lordships have already stated that there was evidence 
before the learned District Judge, who waa the first appellaté 
Court, which would entitle him to arrive at such a finding. ` 

Consequently it must be taken for the purpose of this a 
that the above-mentioned finding: stands. Their Lordships desire 
to add that they-see-no reason for thinking that the finding of 
the Courts in India in this жаз таз in any way incorrect,’ 

The material provisions- of the Specific ReHef Act (Act 1 of 
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1877) are Sections ra :(¢) (d) and the Explanation ergo. 19, 
ax (a) and 22 and are аз follows;— 20 

та, Except ag otherwise provided in this Chapter,. the :Spe- 
fic performance of any contract may in the discretion of the 
Court ' be enforced — 

"(c) When the act agreed to be done is such that ; pecuniary 
compensation for its попара would not afford: adequate 
relief-; or 

"(d).when; it is probable - -that pecuniary compaia cam 

not be got for the non-performance of the act agreed to be done. 
г “ ExPLANATIOK,—Unless and until the contrary is proved, . the 
Court shall presume that the breach of a contract to. transfer 
immoveable property cannot be adequately relieved by compen- 
-sation in money, and that the breach of a contract to transfer 
moveable property can be thus relieved.” 

“rg, Any person sulng for the specific hene of-& 
contract may also ask for compensation for its breach, either in 
addition to, or in substitution for, such performance, i 

“Tf in any such suit the Court decides that specific perfor- 

mance ought not to be granted, but that there isa contract bet- 
ween the parties which has been broken by the defendant and 
that the plaintiff is entitled, to compensation for that breach, it 
shall award him compensation , accordingly. 

“If in any such suit the Court decides that specific performance 
ought to be granted, but that it is not -sufficient to satisfy the 
Justice of the case, and-that some compensation for breach of 
the contract. should also be made to the plaintiff, it shall award 
him auch compensation accordingly. 

Со Mgr, The following contracts cannot be specifically siio 
ced;— 

(а) А contract for the non-performance of which compensa 
tion in money is an adequate relief, 

“aa, The jurisdiction to, decree specific performance is dis 
cretionary, and the Court is not bound -to grant such relief 
merely because itis lawful to do.so ; ibut the discretion of the 
Court is not arbitrary, but sound: and reasonable, guided by 
judicial principles and capable of correction by a Court. of 

“The following are cases in which the Court may properly 
exercise a discretion not to decree specific performance :— 


“i Where the circumstances under which the contract is made 
are such as to giyo the; plaintiff an unfair advantage over ‘the 
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^а defendant, dodi there may be.no fraud or misrépresentation 


on the plaintiffs part,” 

Rellance was placed by the jeans counsel for the plaintiff 

оп the explanation to section r2, and urged that the learned 
District Judge was right in making a decree for E pertor- 
mance, ^ . 
The obvious answer is that in this case the eiai re- 
ferred to in the explanation was rebutted because it was proved 
and found that the breach of the contract could be adequately 
relieved by compensation in money. ` 

It was further argued that it was probable that pecuniary 
compensation could not be got for the non-performance of the act 
agreed to be done, and that consequently the case fell within 
Section 12 (4). 

This point, as far as their Lordships can discover, was not 
taken in the Courts in Indis, nor was it mentioned in the 
reasons set out in the plaintiff-appellant’s case on appeal to this 
Board. 

The learned counsel for the plaintif was not able to draw 
their Lordshipw attention to any evidence which would justify 
them in holding that there is а probability that pecuniary com- 
pensation, if awarded, cannot be recovered; If there were any 
substance in this point, it would undoubtedly have been relied 
on by the plaintiff, because, if proved, it would have afforded a 
good ground for obtaining the decree for ‘specific performance 
which he desired. - 

In view of the finding that compensation in money is an 
adequate relief to the plaintiff and in view of the express’ pro- 
visions contained: in sections га (¢) and ar (a), their Lordships 
are of opinion that a decree for | specific performance of the 
contract should not be made. ap 

The decree, therefore, must be for compensation in money, 
and the only remaining question is one of amount. 

There is no difficulty in this respect,  Itisclear that at the 
date ofthe breach ofthe contract the value ofthe village was 
about Rs, 20,000, and the learned District Judge held that the 
amount ofthe "damages" which he thought would have been 
an adequate relief, was Rs. $0,000. 

The proper order, therefore, is that a decree in favour of the 
plaintiff should be made for Rs, 20,000, with interest thereon at 
the rate of 6 per cent. per annum until realization, 

Consequently, their Lordships are of opinion that the plain 
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tifs appeal should be allowed and that the decrees of the Courts 
in India should be set aside except in so far asthe said * decrees 
relate to the payment of eosts, that a decree should be made in 
favour of the plaintiff as above mentioned, that the defendant 
should pay the costs of this appeal, and that the order of the Court 
of the Judicial Commissioner as to payment of costs contained 
in the decree of the 22nd August, 1925, should stand, and they 
will humbly advise His Majesty accordingly. 

T. Г. Wilson & Ce: Solicitors for the Appellant. 

Valpy, Peckham & Chajlin : Solicitors for the Respondent, 


К. J. в, Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice C. С. Ghose and Mr. Justice Page. 


CURRIMBHOY AND COMPANY, LIMITED. 
? "e, 
CLA, CREET AND OTHERS, * 


Жесс perfermance—Contract by correspendence— Complete. contraci— Terms 
in a corvespendence—Question of law—Consent of partise—Compeny geing 
. tate Hguidation, effect of—Same rules apply as in banbruptcy—Coniract 
subetstiay—Contract, if rescinded — Notification by party of his inselvency— 

Trustee in banbrupicy—Specitc performance of contract by bankrupt ts 

buy а preperiy— Different rule in contract t4 sell property—Trespass io land — 

Proper plaintif in ejecimeni suti—Mere right to property withent right to 

pessession—One co-sharer, if can bring an action in trespass—Co-ownert of 

mining parties— Night of conseyauce —Co-omner's. right te werk the mins— 

Civil Procedure Uode (Act V ef 1005), О. г R 10, О, 212 Е. 10—Ne assign. 

mont or develution— Proceedings when commence, wien a persen is added 

as defendant under О.г К, 10 gf the Code of Civil Procedure—Domapss, 
measure of — Allowances. 

When it js sought to establish а contract by correspoadence, the whole of the 
correspondence relating to the matter {п question must be looked at forthe рш: 
рою of fading on Rb what маде Hors wey f Rall, a complete contract | botween 
tbe parties. i 

* Appeal from Оң ва] ‘Decree No. 471 of ‚1938, against the decree of the 
Subordinate Judge of Asansol, dated tho rath October, 1928. 
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= Where tho cardinal points of a proposed contract are ‘definitely agrood- upon Crvn, 
by letters, tho moro fact that [n the course of the correspondenos, reference has төзу 
been made to a more formal agreement or subsidiary non-emential stipulations, 
will not prevent the Court from considering the agreement arrived at by the ке -& Co., 
letters as concluded: Cayley ү, Walpole (1). 

If once a definite offer has been mado and it has ‘eek accepted without 
qualification and И appears that the letters of offer and acceptance contain all 
the terms agreed on between the parties, the complete contract thus arrived м, 
cannot be affected by subsequent negotiation : Bellamy v. Debenham (8) and 
Perry v. Sujleld (3). 

Where cortain letters are stated as constituting the agreement, no testimony 
aliunde is admisible and subsequent letters oknnot be referred to to ald in cone 
atruing the contract contained In the material letters t Lewis v. Nichslsen (4). 


The question whether the terms contained in a correspondence amount to а 
binding contract between the parties is one of law: Cheweley v. Filler (5). 


Even if there be а complete contract between the parties, such contract oan 
be put an end to by the consent of the partion: Carolan v. Brabasen (6). 


The effect of a Company going Into liquidation while а contract entered Into 
by the Company before liquidation ia subsisting, is the same as when a party to 
в contract becomes bankrupt or insolvent. The bankruptcy or Insolvency of a 
party may not alone necessarily result in such an incapacity to perform the com 
tract es to entitle the other party at once to treat {tas broken and to claim dama- 
ges: Brooke v. Hewitt (7) 5 a0 it may Бе for the benefit of the bankrupt or in- 
solvent ог of his estate to complete the contract and the representatives of his 
ostato may be authorized to do so: Axperte Stapleion (8). Nor does 
bankruptcy or fosolvency alone entitle the other party to reacind the contract ; 
but а notification by а party of his insolvency may bo taken as presumptively 
Importing ап offer to rescind which the other party may accept ; and Н would at 
least Justify a refusal on his part to complete the contract unless the Insolvent 
or his representatives should prove his ability and readiness to complete his 
part: Axperte Chalmers (9). If tho bankrupt before bankruptcy has contracted 
to sell or mortgage, the trusteo in bankruptcy takes It subject to an obligation to 
fulfil the contract. If, foc instaace, it isa contract to grant а lease, the trustee 
in bankruptcy may obtain specific performance of the contract if he agrees to be 
personally bound by the covenant : Безме v. Lloyd (10), The contract, however, 
has got to be performed by the trustes [n bankruptcy, if he chooses to perform it 
at all, within а reasonable timo ; and, i£ jt is not performed within a reasonable 
time, the other contracting party may treat the contract as having been aban- 
doned: Laurence v. Knowles (11) and other cases. The position, therefore, 
being that the trustees of a bankrupt may disclaim an onerous .contract or may 

(х) (1870) 39 L. J. Ch. 609 4 18 W, К. 783. (a) [1891] 1 Ch. 413. 

(4) [1916] 2 Ch. 187. (4) (1852) 18 Q. B. 503 

(5) (1853) 13 C. P. 122, (6) (1846) 4 Jon, & Lat. 200 3 9 Ir. Ea. 2M. 

(7) (1796) 3 Ves. Jr. 353. - (8) (1879) 10 Ch. D. 586. ws 05 

(9) (1873) 4а L. J. Ch. 37 1 L. R. 8 Ch. so4. 

(19) (1826) 1 Y. and J. 437 1 8 Y and J. 373. (11) (1839) 5° Bing. Fr 


o 
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CIVIL. perfoam all that the bankrupt was neglecting to porform at the time when be was e 
SN bound to perform them, and the bankruptcy having no other effect of the com 
1959. tract then to pat the trustee in the place of the bankrupt neither rescinding the 
Cürrimbhdy & Co., obligation on either side nor imposing new opes, nor anticipating the period of 
Ltd, performance on either side, if the trustee doos all that- the bankrupt ought to 
Le A. Crest: have dono, he may recover against the contracting party the damages which the 
=> bankrupt himself could have recovered if he had performed the contract у or if he 
omits to do so and aeglects to perform the contract, be loses the benefit of the 
contract and the other party has his remedy against the bankrupt’s estate: 
Gibson v. Carruthers (1). The law does not require that the trustee in 
bankruptcy should gire express notice within а reasonablo time after the date of 
the bankruptcy of his adoption of the contract, The law only requires the trustée 
in bankruptoy to perform the bankrupt’s part of it as and whon he should have 
done it himself: Gibsen v. Carruthers (2). 


Speci&c performance of а contract by а bankrupt to buy a property is not 
ordinarily granted agajnst the trustee In bankruptcy of a vondee without hls con- 
seat: Helleway v. York (3). Aliter in the case of a contract to sell property, 

Trespass is wrong to another's possession ; it isan injury toa possemory 

right and therefore the proper plaintiff in an action for trespass to land is the 
person who is In actual or constructive possession of the land, that Is, entitled to 
immediate possession, The gist of the action of trespass must be and is the 
wtong to the right of the plainthf’s possession. Tho right to possession із all 
important in an action for trespass ; and a mere right to property without a 
right to possession is not sufficient to support the action. Right to possession 
is one of the constituent elements of the complete right of property; & person 
with a right to possession can always maintain an action of trespass against a 
wrong-doer. So also in the case of a person In actual possession, Such a person 
bas against a mero stranger or Wrong-doer the same remedies ав if ho had the 
tight to possession and he can аз against tho stranger maintain trespass and in 
“general the stranger who violates his possession cannot justify the violadon by 
showing that the possession was without title or even by showing that it was 
wrongful, unless he further proves not only that a third person was entitled to 
the possession but that he, the stranger, had acted with the authority of the sald 
third person. The fact of possession In the senso referred to above therefore ls 
prima facia evidence of title, and is alone sufficient to sustain the plaintiffs case 
against a посо wrong-doer. í | 

А со-аһагег сап by himself maintain an action of trespass Against а wrong- 
door: Syed Ahmed Sahib Skutari v. The „Magnesite Syndicate, Limited (4) 
and Megania! v. Budkar (5). 

The co-owners of mining parties have a right to convey without reference to 
other co-owners : Bentley v. Bates (6). ^ 

Each co-owner is entitled to work the mines provided he does not take more 
than his share of the minerals nor work the same wastefnlly, A person who isa 
co-owner of a mine with another or others, whether as joint tenant, tenant Їп 
common or co-parcener, cù? enter upon and work the minae or licenso- another 

(1) (1841) 8 M. & W. 321, 58 R. В. . 713. (а) (1841) 8 M. & W. 321 (334). 

(3) (187) 25 W. В. (Bug.) 627. (4) (i915) I. L. R. 39 Mad. sor. 

(9 (1926) 1, L. R. $1 Bom. 149. ` 46) (1840) 4 Y. & C. Br, 182. 
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~ person to do жо, subject only to the restriction that he shall not take more’ than CIVIL. 
his share"! ‘feb v. Patton (1) and other cases. 1989. 
О. зз В. to of the Civil Procedure Code bas no application where there was wow 


no assignment nor any contract in respect of which there can bean assignment, Guerin oy & Co., 
creation or devolution of any interest in party's favour : Maharaja Sir Manindra o 
Chandra Nundy v. Кат Kumar Lal Bhagat (2). І, А. Creet. 

The proceedings against a person added as defendan: under О. 1 R. 10 x 
commence from the date when he Is so added, 


Tho measure of damages 10 а case like the present is the fair market value of 
the coal af the pit mouth at the time when it was severed subject to just allow. 
ances. Аз to what allowances there shall be, depends on the oonduct of the 
parties and the other clrcamstances of the case. There are two rules—(a) the 
harsher, under which only the cost of bringing the coal to bank із allowod and (4) 
the milder, under which the expense of hewage and haulage d.e, the cost of 
working and severing as well as of bringing to bank is allowed. The harsher 
rule, only allowing the expense of bringing to bank, has heen applied where the 
misconduct has been of a substantial character 1 Axasples given, Tho milder rule, 
allowing the deduction of the exponse of working and severing the coal as well as 
of bringing it to bank, wil! be applled where the wrongful working has not been 
done with gullty or negligent mind, or sinister intention! Exemples given, 


C, the plaintiffs allegation was, that he acquired certain. coal lands in pur- 
suance of an agreement with the defendant company (J. and Co.), whereby the 
latter agreed to pay him, the price of acquisitions of lends, tho rents &c, payable 
by him to his lessor, to advance monies for further acquisition of lands, and tò 
deposit a certain amount as earnest money with him ; that he was induced to 
spend largo sums of money to carry on ‘testing’ and ‘winning’ operations in the 
coal lands ; that the defendant company were.bound under thelr agreement to 
pay all these monies to him and to take a conveyance from him in respect of the 
lands acquired by him in terms of the agreement, This sult was instituted for 
specific pecformance of the sald agreement, or, In the alternative, for damages in 
respect of the breach and In respect of the coal raised by the defendant company, 
who were giren possesslon by the plaintiff, and also for damages for trespass. 
The appellants wore the alleged transferees from the defendant cómpany. 

The defence admitted the agreement but denied its terms as alleged by the 
plaintiff. The'defendant company, it was alleged, wore all along willing to 
perform thelr part of the agreement on plaintiff's making out a good title to, the 
landa acquired by him but he failed to make out such title : 


Held, that even if there was a complete contract betwoen the parties, neither 
party could ask for it» specific performance, as the first contract had been put 
an end to by mutual consent and as the only subsisting contract had been aban- 
doned by the defendant company long before the institctlon of suit, 


That the plaintiff as a co-aharer lessor could not eject the defendant company, 
and in lieu of ejectment would get damages on the besis of the value of the coal 
to the extent of his share in tho property which had been worked by the defen- 
dant company, from which would ba deducted the ‘cost of working and severing 
the coal and bringing the same to the bank, = 


(1) (1875) L. R:'20 Eq, 84. (4) (1928) L. R. 49 L А. 810 ; 36 С.Т]. 543, 
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Appeal by some of the Defendants. 

Suit for damages for breach of contract forthe sale and pur- 
chase of certain lands with mining rights thereunder, for recovery 
of Khas possession &c, 

The material facts appear from the judgment, 

Messrs. N, №. Sircar (Advocate-Generul), 5, M. Bose, Rupendra 
Kumar Mitier, S. C, Mitler, R. М. Sircar and К, №, Bose for the 
Appellants, 

Messrs, L. Р. E. Pugh, Sarat Chandra Boss, Dr. Bijan 
Kumar Mukkherjes, Messrs. N. К, Bose and S. S. Sarkar for the 
Plaintiffs Respondents. 

C. А, Y. 

The following judgments were delivered :— 

C. С. Ghose, J :—The suit, out of which this appeal has arisen, 
was instituted by the plaintiff on the r4th May t9s4 in the Court of 
the Subordinate Judge at Asansol against Messrs, Oosman Jamal & 
Sons Limited for damages for breach of contract for the sale and 
purchase-of certain lands with mining rights thereunder in Mourah 
Khandra in the district of Burdwan, for recovery of Khas posses 
sion of certain properties of which possession had been given to 
the said defendants pending completion of the contract and parti- 
culers whereof are given in the plaint, and for an account of certain 
quantities of coal which had been raised by the said defendants or, 
in the alternative, for specific performance of the said contract and 
for other reliefs as stated in the plaint. 

More than a years after the institution of the suit, namely, on 
the 3oth June 1926, an order for compulsory liquidation of Messrs. 
Oosman Jamal & Sons Limited was passed by this Court on its 
Original Side’ and a Mr. К. Ray, Chartered Accountant, was 
appointed Liquidator. The Liquidator was thereupon added asa 
defendant to this sult on the 13th July 1926, On the arst of August 
1926 the present appellants Messrs. Currimbhoy & Со, Ltd. (here 
inafter called Currimbhoys) applied to the learned Subordinate 
Judge to be added as defendants to this suit. In their application 
for addition as defendants, Currimbhoys stated that Messrs, 


Oosman Jamal & Sons Ltd. (hereinafter called Jamals) undertook 


sometime in September 19133 to provide for them a “coal mining 
property" known as Khandra colliery comprising about доо bighas 
of coal bearing lands in one block with all rights, buildings, shafts, 
machinery, plant and implements for the proper working of a 
colliery, and that pursuant to that agreement they had advanced to 
Jamals а large sum of money amounting to about five lacs of 


Vor. L.] HIGH COURT. 
А 


rupees, with part of which the said colliery had аз а matter of fact 
been developed ; that the said colliery had “long” been managed 
by Jamals on their behalf as managing agents, and that they were 
the real owners of the said colliery. They furthez stated that in 
these circumstances, although no conveyance of the said colliery 
and lands had been executed in their favour, they were the only 
persons interested in the property which was the subject matter of 
the litigation, and that as the pecuniary condition of Jamals had 
then become precarious, they had been obliged to.take over direct 
possession and management of the said colliery. from the yth 
May 1936. Dc 

The plaintiff at first strenuously objected to Currimbhoys being 
added as defendants to this suit and the grounds upon which such 
objection was based were set out in the plaintiffs petition dated 
the 18th September, 1926. In the se grounds the plaintiff denied 
all the allegations of fact relied upon by Currimbhoys. Currim- 
bhoys’ application however was not disposed of by the Court till 
the 28th July 1937, when, as appears from the order sheet, the 
plaintiff having agreed to their being added as defendants to this 
suit without prejudice to his objections, an order was made by the 
learned Subordinate Judge adding Currimbhoys as defendants, 
Thereafter Currimbhoys filed their written statement on the rath 
August, 1927, but the issues arising on the pleadings as they then 
stood were not finally settled till the 21st August 1928. The suit 
eventually was disposed of by the learned Subordinate Judge by his 
judgment and decree dated the rath October, 1938. 

In Schedule r to the plaint the plaintiff described the lands and 
the minerals thereunder in respect of which he prayed for Khas 
possession, The plaintiff adduced considerabie evidence shewing 
the raisings of coal since the 19th February 1923, On considers 
tion of this evidence and of the other evidence bearing on various 
other points in the case, the learned Subordinate Judge passed the 
following decree in favour of the plaintiff: “The plaintiff do get 
Khas posession of all the lands (surface or underground). now 
owned by the defendant іп Mouza Khandra described in Schedule 
1 of the plaint ; defendants do pay tothe plaintiff Rs 5,49,415 
plus costs of the suit, The defendants are directed to remove 
their structures, boilers, machinery, etc, within 2 months from this 
day. On failure, the’ plaintiff will be entitled to apply in the execu- 
tion proceedings for their removal and disposal and will get the 
costs which he will have to incur, The decrée will bear interest 
at б per cent, per annüm till realisation. The plaintiff do pay 
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deficit Courtfees on Rs. 3,49,445 оп or before goth November 
1928. On failure, the decree will be prepared on the basis of 
damages at а lacs for which Court-fees hava bae? paid.” 

Against this decree, the present appeal has been brought by 
Currimbhoys ; there is no appeal by Jamals as represented by the 
liquidator. Now, in order to understani the various contentions 
which have been advanced before us on behalf of Currimbhoys and 
which are hereinafter referred to,- it is necessary to set out at some 
length the facts involved in the .present litigation and а. short 
history of the plaintiff's title to the lands in suit, and I will there- 
fore now proceed to do so. оз, 

Mouzah Khandra within Touzi No. га of the Burdwan 
Collectorate consisting of 5545 Bighas appertains to the Zemin- 
dari of the Maharajadhiraj of Burdwan, The‘ entire area is - sub- 
divided -as follows: (А) -Khandra proper ; (B) Kismat No.- 1; 
(С) Kismat No. a (D) Chuck Talabanka; (E) Bajeapti lands 
and (F) Khas Khalasi lands. It appears that many years ago, the 
Maharaja of Burdwan granted a. patni lease of (A) and (B) to 
certain gentlemen who are known as the Ukhra Babus. The last 
named persons in their turn granted a dar-patni of (A).to certain 
persons who are known as the Sahays of Arrah. "Thereafter the 
Maharaja of Burdwan granted a mining lease of (A) to the -said 
Sahays of Arrah; and apparently sometime previously, certain 
people known as the Buzis had taken a patni lease of (C) and (Dy 
from the Mzharaja. On the 8th January rgr5 the Maharaja 
of Burdwan and the said Sahays granted a prospecting lease or 
Amalnama to one -Kangal Chandra Mandal for-the purpose of 
examining the ‘coal lands' in and of Mourah Khandra for a 
period of tHree years on certain terms and conditions specified 
in the lease which is marked. Exhibit 3x17, From the boun- 
daries set out in the schedules thereto it would appear. that 
the lease in question covered the entirety of Mouzah Khandra and 
it was expressly agreed. between the parties that at the end 
of the said period of three years, the lessee would be entitled 
to obtain a mining lease of Mouzah Khandra for a period of 999 
years. On the oth March rors, Kangal Chandra Mandal sold 
a moiety of his right, title and interest under the said prospect- 
ing lease for a sum of Rupees twenty five .thousand to one Tare- 
-nath Dutt (Exhibit 18). Ор the 8th October 1915, the Maha- 
raja of Burdwan granted & mining lesse of.(B) to Rai Pulin 
Behari Lal Sinha Handay Bahadur and two others, On the 
тїн December 1918, the lessee Кагда! Chandra Mandal, ignor- 
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ing the. grant he had already made in favour of Taranath - Dutt, 
purported to grant а. prospecting ‘lease, for a period, of eight 
months commencing from the 1st January тото of the whole of 
‘Mouzah Khandrza in favour of one Е. О. Boga (Exhibit T). It 


appears that sometime: thereafter the plaintiff ,L, A. Creet, who . 


-bad acquired some sort of interest in and wag in possession 
of certain Bajeapti and Khas, Khalasi lands і, е, lands in (Еуапа 
(F), gotinto touch ‘with the said F. D. Boga and entered into 
ап agreement with him on or abqut the 7th May 1919 to, pur- 
chase his, right, title and :interest :under;the grant ‘in. his favour 
by Карра! Chandra Mandal. It  gppears that the latter had 
not been able to obtain. fromthe Maharaja and ‘the Sahays a 
mining lease of Mouzah. Khandra within the-timg limited as 
‘above, but what. Һе Һай done was-this—he had succeeded. in 


obtaining an extension.of time ‘from his -lessors,up to the end . 


of Pous 1326, to apply for a- mining leass.on payment to his 
lessors of certain sums'of money which he had ‘obtained ras advag- 
ces from Taranath: Duth.: The plaintiff, Creet, who: had heard of 
Taranath having been..leít out, wanted, to make -his position 
secure, aod actardingly he enterei cinto ап agreement with 
Taranath’ Dutt on or about the s8th July 1919 under which 
he became entitlad to prospect . for coal in — Mouszah^ Khandra 
up to the end of Pous 1326 corresponding with the 14th January 
1920. . The texms and conditions under, which the paid :prospect- 
ing lease was obtained from Taranath Dutt are’ set out, in -Hxhi- 
bit (3a9). On the agth July 1919 Kangal Chandra, Mandsl 
obtained a mining lease of Mourah Khandra: from the Sahays, 
See Exhibit (3218). The Miharaja of Burdwan, who was to have 
joined the Sabays, however refused. to sign the lease; and the 
result was that Kangal Chandra Mandal had to institute в suit 
against.the Mahcraja fox specific performance of the contract 
with him. .'Ehat suit. was disposed of an the r4th April тоз]. 
The decree іл (һа suit lirected thet the Maharaja of, Burdwan 
should execute а lease as prayed іп favour of Kangal Chandra 
Mandal оп payment.by him of 4 sum, of Rs. 14900 within four 
months from the date:of the decree and that in default, the. plain- 
tif Kangal Chandra Mandal would be, entitled ta have the lease 
executed by the Court for and on behalf ofthe Maharaja of 
Burdwan. As а matter of fact, the lease was not executed by the 
Maharaja_but was ultimately executed by the Court in, terms of the 
decree of the 1st November 1927 ofi deposit of a sum of Кя. 14900, 
„Ав regards Taranath Dott, he:had instituted a suit against the 
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Maharaja of Burdwan and others to enforce his eat This suit 
was, however; dismissed for default on the rath April 1987. Now, 
as regards the Ukhra Babus ; the properties belonging to them 
had been partitioned and, а а result thereof, Pulin Behari Singh 
became entitled to (B). Pulin granted а mining lease of (B) to 
obe Haridas Mukherji and the latter, in his turn, granted a simi- 
lar lease of (B) to the plaintiff L, A, Creet on the arst November, 
1gzo;(Exhibit 30). If was stated before us that the lease covered 
ап area of soo bighas approximately, Now, as regards the 
Bajeapti and Khas  Khalasi "lands; it appears. that the 
plaintiff Creet was able to get mining leases in respect of 
certain of the areas comprised therein, but he had not 
succeeded in acquiring the interest of . one Jyotish Chandra 
Sircar and some of his co-sharers, There was some contention 
raised as to whether the holders of the Bajeapti and Khas 
Khalasi lands were entitled to the minerals thereunder or whether 
thé Maharaja of Burdwan, as the semindar, was entitled to the 
same, Ве that as it may, it appears that the-plaintiff Creet succeed- , 
ed бп the 18th October rgsr in obtaining from the Maharaja of 
Burdwan a mining lease of 8а5 Bighas of Bajeapti and Khas 
Khalasi lands in the said Mouza Khandare (Seo Exhibit. szro). 
So much for the title as regards ` the property which i и the subject 


'matter-of thé predent suit, 


Two other matters ‘must’ be евна а: The plaintiff alleged 
that'Jyotish Chandra Sircar and his-co-sharers who were interest- 
ed in certain Bajeapti lands had entered | into а. contract. with ‘him 
to grant a mining lease, This was not admitted. by the Sircars, 
and the plaintiff had to -institute a suit ‘against the Sircars for 
‘specifié petformance of the said alleged contract. The suit was 
dismissed by the Subordinate Judge of Asansol on the asth 
June r937 and it hds been statel before us’ that the decree dis- 
-Diissing the suit has since been affirmed by this Court on appeal, 
Cteet-also instituted а suit against. Boga and others for specific 
perforniance of the agreement of the 7th May ‘тото, This suit 
-also wis dismissed by the ‘Additional Subordinate Judge ‘of 
"Asensolón.the goth April xgs8 ‘and it. is said: that an appeal 


“against the decree is now pending. 


Now, in the day part of May 1930) Jamals i diris 


“on business in:Calcutta, and. were on: the look-out fòr coal lands 


in and aear' about Ràreegunge. They had in: their -employment 
.& rhining-Engineer^named HC, Reid who ‘was oh friendly terms 
‘with the plaintiff Crest; Reid, ‘acting on behalf of Jámals,.gót 
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`~ into touch with Creet and his object was to acquire mining rights 
for Jamals from, or with the instrumentalily of,- the plaintiff, On 
the 18th April тозо Creet, who' had paid Selamis to owners of 
various Bajeapti lands for the purpose of acquiring mining rights 
thereunder and had got possession of certain Bajeapti lands; 


writing to Reid proposed certain terms. which were to the effect 


that Jamals should advance’ to him-a sum: of Rs. -50,006 


immediately, and that when he got -otining leases from tho- 


Bajeapti holders and succeeded in winning the suit which was 
then pending against Boga and in acquiring Boga’s title and 
further succeeded in obtaining a mining lease from Taranath Dutt 
after the latter had managed to obtain title from the Maha- 
raja of Burdwan, he Creet would assign the rights hereinbefore 
mentioned to Jamals in consideration of Jamils paying Rs. go 
per. bigha as Selami in addition to the royalties etc, -payable to 
the superior owners and.that when Jamals. title was finally 
completed, the said ‘Rs, 50,000 would be taken into account, 
There were various other matters mentioned- in the letter of the 
18th April'r920o, but the above is, I think, a fair and an intelligi- 
ble account of the material terms proposed : by the plaintiff, 
Creet, who is ап Armenian, does not write correct English. On 
the zoth April 1020 Jamals: made a counter offer which, however, 
was not accepted by the plaintiff. On the 26th April тозо 
Jamals intimated to the plaintiff that they had agreéd to consider 
his terms, -On the 13th . May тозо Jamals proposed that they 
should take over * this place" (meaning the area where mining 
operations had already been begun by the - plaintiff) immediately 
for the purpose of "sinking and opening out" under the supervi- 
sion of their Manager, Mri- Seth Ram and that this should be 
done subject ‘to "ratification" by their- solicitors “as arranged 
for the requisition of the property” from Crest (See Ex, т (d) ). 
On the 13th May 1920, Messrs. Morgan & Со, who were Jamals 
solicitors, put in writing what they understood to be the - terms 
on which the advance of Rs, 50,000 was to be made by Jamals 
and а сору of Messrs, : Morgan & Co's letter dated the . 13th 
May 1920 was forwarded by. Jamals to the plaintiff, and :the 
plaintiff was asked whether he agreed to act оп the opinion of 
Messrs. Morgan & Co, The letter of the “rath May 1920 from 
Jamals was acknowledged by Creet on the 15th May 1920, - and 
the plaintiff authorised Jamals to-start work at once. On the 
15th May rigao.the plaintiff wrote again and. informed Jamals 
that he was agreeable to act on the-opinion of -the- solicitor: 
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(Messrs, Morgan & Co.) if they жега also agreeable. Оп the 17th 
May Тозо, Jamals wrote to the plaintiff аз. follows “Yea, we. 
are agreeable to act оп the: opinion of the ‘solicltots and since 
you.are agreeable also, we shall get in touch with Messrs; : Morgan 
& Со. today and ask -them to draw anu agreomeht on the:terms 
agréed-upon". On the 18th May 1920, Jamals informed Creet 
that payment would be made оп the agreement.being siguéd and 


` registered and that they would try and persuade Messrs, Morgan 


& Со; to do this as soon as possible. As:a matter of fact, the 
agreement was not drawn up then or for..some time thereafter’; 
but on the rat June 1520 Jamils were: allowed to take possession 
ofthe property which was briefly described in -the : correspon 
dence as " Khandra," Nothing was done in the matter of ‘the 
execution of the agreement in 1930 or for the matter of: that in 
1921 ; but it appears that Jamals paid to Creet on “various dates 
betwéen the 25th: June 1930 and the. a8th November 1930 several 
sums aggregating Rs, 30,000. In November. 1921 Jamals. received a 
bill from Creet for Rs. 4000 on-account of minimum: royalty, enr- 
face reht and selami and they wtote to,Creet.to say that they would 
pay the amount if Morgan & Co. were prepared to pass the title 
and get the documents ready. А demand jwgs-also made by Crest 
for payment of a sum of Rs. 3641-15-9 pies onc accaunt;of certain 
expenses which Creet, had been ризо and which, it was under- 
stood, Jamais would pay. ° Jamals paid the said, two, amounts in 
question.to Creet on or about the 27th. November тоат .although 
no;progress had been made i» drawing up the agreement herein- 
before referred to. .[t appears that the examination of Creet's 


-title.was -for various reasons not proceeded. with rapidly and 


completed, although Messrs, ‘Morgan & Co, reported on. the 37th 
Fobrnary 1923 that Creet had got title to 106 bighas cof Bajeapti 
Jándg,:10d bighas of піз] lands ‘and. 825  bighas of Bajeapti and 
Khas Khalasi lands under the leasa from ther Maharaja’ of Burd- 
waun. Crost was requested to complete. his acquisitions of Bajeapti 
and: Khas Khalasi lands во as to make up a block of боо Bighas ; 
but, Creet stated that therd was ло such understanding, and that 
Jamals had agreed to take: such lands, whether іп one cblock or 


ptherwise, аз be could get. There were interviews and. corres- 


pondenca in 1922, and it appears that on the 13th October. 1922 
Crget wrote to Jamels saying that if Morgan- & .Co..did not ap- 
prove of the title, then they, Jamals, should. stop raising: coal at 
once." On the oth October, 1923, Narendra Mohan Chatterji, 
pleader, Asansol, who was acing on behalf. of Creet, wrote to 
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Jamals REE ' them-: of the. balance: due. by them оГ. 
Rs 30,000 nd. calling . ‘upon them to. рау. the said 
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sum. аз ано another sum of: Rs.40,000. and suggesting Carri выр & Co, 


that they should place a further sum of Rs. 1,50,000 in deposit 
with their Solicitors Messrs.. Morgan & Co, “for settlement of the 
disputes regarding the property” which were going on. А leng- 
thy reply-to this letter. uf Mr, Chatterjee was sent on the 17th 
November 1922 by Jamals in which they gave their version of what 
they understood to be the contract. between = the. parties and of 
what had happened since then: Jamals -asked that there should 
Бе а conveyance of:the mining rights atready . acquired by- Creet 
and covered by ‘the documents which had been deposited by 
Greet and that. Creet ‘could go on ‘acquiring further mining rights 
in areas "under titles which' were to be approved by.their solici- 
tors" On the 8th January 1943. Његе was. а meeting between 
Reid, Creet, Ashraf Jamal of. Jamals апа :Jamals’ Manager, Seth 
Ram at the Century Colliery: and. certain terms, according: tò 
Jamals, were.agreed upon at the said meeting.. These terms ‘are 
to-be found: in a letter .dated' the roth January 1923 from Jamals 
to Crest (see page 117, Vol II, Part. 11)... On the 154Ь January 
1923 Jamals sent to Creet ‘a draft conveyance of ross Bighss 
which had been drawn up by Messrs, Morgan &:Co, (see Exht, L). 
Creet, howeyer, was not prepared to accept the draft conveyance 
and .he forwarded- the same to his lawyer for his corrections, 
Tho: lawyer ‘referred to is Narendra Mohan Chatterji, and 
instead of sending the draft conveyance -after correction by 
him Chatterji sent. on-the-#3rd January I983. а draft agres- 
ment which according to. Creet had to be first executed by 
Jamals before the question of the execution of the draft con- 
veyancs could:.be taken up., Meanwhile, Chatterji prepared 
a draft conveyance which is Exht. M and which was sent to 
Jamals, and on the and February 1923 he, Chatterji, fixed fifteen 
days’ time for the completion : of the - transaction, that ‘is, 
for. the execution of.the agreement and the conveyance, 
Various. difficulties : thereafter.. arose with the result, that 
Creet. through his: pleader gave notice оп : the  xgth 
February. 1923 asking Jamals to stop all.work and stating that 
inasmuch’ as Jamals “had failed to obtains title. from him? they 
would be regarded. as trespassers. A suggestion was made by 
Mossry, Morgan & Со. іп June 1923 that there should bea settle- 
ment .of outstanding.. disputes, апі оп the goth July. r923 Creet 
opened . correspondence with Jamals "without prejudice.” Оп 
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the s3rd November 1923 Messra. Orr Dignam & Co. who. were 
then advising Creet, made certain suggestions to Jamals for" settle- 
ment of the disputes: The main points were that Jamals should. 
execute the agreement prepared by Chatterji (which is - Exhibit 
2 in this case) subject to such modifications as might be approved 
by Mestre, Orr Dignam & Co. ; that Jamals should undertake to 
pay all minimum royalties and rents to the superior, landlords as 
from the date.on which they commenced to be payable with 
interest, thereon at 15 per cent, por annum, and that they should 
also pay all costs of the acquisition of surface lands with like 
interest and further should undertake to paya royalty on all 
bricks manufactured, and to take over and acquire the twenty 
odd bighas of surface land taken up by Mr. Boga at a Selami 
of Rs, roo per Відћа` апа an annual rent of Rs. хо per bigha. 
These points were restated by Messrs, Orr Dignam & Co. in 
their letter of the 18th December 1923 and were, accepted by 
Jamals on the 28th December 1923. The only question which 
then remained outstanding was the preparation of the neces 
saty documents. It-appeara, however, that instead of the docu- 
ments being got ready, correspondence was embarked upon bet- 
ween Messrs. Orr Dignam & Co. and Jamals. which laid to-no 
useful fésult, and-the latter were finally served with notice 
that .until the :transaction. was completed by the 31st March 
1924, Creet would cancel the "arrangement" i, e, the contract. No- 
thing was done and finally, as stated above, the рени suit was 
instituted on the r4th May. 1924, 

Аз stated above Currimbhoys came into this suit more than 
two years after the institution thereof; but although they were 
added as defendants in July 1927 and were allowed to file а sopa- 
rate written statement, the plaint, as it was originally filed, re- 
mained unamended. On this appeal it was vigorously argued 
by.the learned Advocate-Greneral on behalf of Currimbhoys, when 
this appeal ‘was opened before us, that the plaintiff had no ' title 
and had acquired no title to the lands, .khas possession whereof 
was -prayed for'by him, and that in any event, having regard 
to tho fact that Jamals were invited by the plaintif to ро into 
possession of the property and jhad spent .money thereon jor. the 
purpose of raising’ coal anl further that Currimbhoys . had 
advanced a ‘large sum of money to Jamals on the security 
of the property and the colliery. thereunder, and were in posses 
sion of ‘the ‘same throügh Jamals as. their Managing ^ Agents, 
they were entitled : to obtain specific performance. of the-.cony- 
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tract, at any rate tothe extent of goo bighas, they waiving all 
questions ag regards Creet's title..thereto and their right to 
claim compensation or abatement,- The learned Advocate-General 
argued that if Gn the correspondence between the parties between 
the 18th April and the 18th May 1920 the Court came to the con- 
clusion that there had been a concluded agreement between the 
parties and that such agreement was still subsisting; there was 
no reason why specific performance of the agreement to the 
extent claimed by Currimbhoys should not be’ granted. The lear- 
ned Advocate-General further argued that if; contrary to-his 
submission, the Court came to the conclusion that: there had 
been no such concluded agreement, the Court ought to cón- 
Wider the agreement arrived at between the parties and embodied 
in the letter of the roth January 1923 referred to above, and 
decree specific performance thereof -in favour of Currimbhogs. 
He‘ farther argued that if the Court wad of opinion that the 
terms setoutinthe letter of the. roth January 1923 had not 
been accepted unconditionally by: Creet, there could however 
be little doubt that the: letters of the ssid November, 1923, 
18th December, 1923, and the s8th December, 1923, taken to- 
gether, did amount to a concluded agreement ind that Currim- 
bhoys were, at any rate, entitled to obtain specific performance 
of that last mentioned agreement. It’ was also contended -on 
behalf of the appéllants that in the events which had happened 
and having regard to the state of Mr, Creet’s alleged title to the 
property in suit, the decree for тонет made By the Court below 
should be discharged, fs 

. Before I deal with the above contentions and- withthe elaborate 
argument which has been addressed to us by Mr, Pugh, who 
appeared for:the plaintiff respondent Creet, I must etate shortly 
what.the position of Currimbhoys was in this matter, It appears 
that two shafts had been sunk in:a place called Karabagan. 
Certain persons known as the Sircars (i. e, Jyotish Sircar and 
and his co-sharers) had a half anna share im Karabagan. Creet 
had been trying. to negotiate with'the Sircars fora mining lease 
but Jyotish Sircar and some of ‘the other Sircars were standing 
out; ‘Jamals, who were carrying on themining operations in Es 
rabagan had not, however, the necessary finance wherewith to 
catry оп such operations,’ .They, were,’ however, friendly 
with Messrs, Currimbhoys & Со. Ltd, of ‘Bombay of- which 
.Company.Sir iFazulbhoy Currimbhoy (who was connected with 
Ashraf ‘Jamal of Jamals) waa a.director, Jamals succeeded in 
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inducing Currimbhoys to lend to them .ол or about ‘ths 3r1. No- 
vember: roar as a short period loan a айт of Вз. 4,00,009 bear- 
ing interest at the rate of .of:six per cent’ per annum, The loan 
was not repaid in proper time as promised by Janials, and соп 
rrth September. 1922 Jamals proposed to. Currimbhoys . that? they 
would be prepared to transfer to them. 400 bighas of the Khan- 
dra property together with all. mining rights etc., às also all 
machinery . then. lying on the property, provided it (i e. such 
transfer). was applied to the liquidation of the account between 
Jamals and Currimbhoys. Jamals ‘stated that the proposal was 
an advantageous one, and that while the cost. of raisings.could be 
taken at Rs, $—8 annas per.ton, the sale price would be about 
‘Rs, rs and that this would leave a margin of Rs, 6—8 annas per 
ton as clear profit Apparently, Currjmbboys fell in with Ja mals’ 
tuggestion and it was'agreed on or about the t3th September 1928 
between Jamalg and Currimbhoys that the debt due by Jamals 
would be wiped off by thectransfer of 4oo bighas of Khandra 
with the colliery and machinery etc.and.thatthe colliery would 
he managed ombehalt of Currimbhoys by Jamals опа 3 per сеп 
profit ‘cbmmigsion. basis, ; Currimbhoys thereupon: instructed 
Messrs, Morgan & Co..to: draw. up necessary. dacuments giving 
effect. to the agreement to transfer the sald 4oo:bighas of Khan 
dra with a colliery and machinery etc, It ів їо be noticed that 
‘at thie’ daté Јатај. Һай not obtained any title from Creet ax- 
cept the right to beidin.possession ; but it has been argued. that 
there can be little doubt from а. consideration of the documents 
set out on. pages 175, 176, 177, 173, 179,.181:, 182, 183, 184, 
188, 189, 192, 193, 194, 195, 200, 103,204, #05, 106, 216 and 887 
of Volume И Рах II of the paper-book, that. Currimbhoys were 
in possession of ‘the property including ‘the colliery from Зер» 
‘tembér 1933 through Jamals as their managing agents, and 
that they (Currimbhoys) have!spent:a large sum of money for the 
purpose. of developing .the property. . It was.aleo contended that 
such. money ‘was spent by Currimbhoys on the footing that there 


сав: а subsisting ^ agreement between Creet and Jamals which 


they could adopt and of which: they obtained an assignment 
"and in respect of which pd were entitlei to- чишен 


performance: à 
- Before ‘I proceed {шй I think. it will be convenient if at this 


_ stage I dispose of the contention of the learned Advocste-Gene- 


ral that Currimbhoys are entitled to claim specific: performance 
of, at any-rute, *oríe of the three contracts referred to. aboye,. : For 
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the reasgns which I-am about to state, in my opinion, this con- 
tention must be - negatived. . 

I start with the contract ‘of. April-May 1920, The contract, 
if aby, was contained in certain letters which . passed between 
Creet and Jamals. Now, where it is sought to establish a, con- 
tract: by correspondence, the rule is that the whole of the corres- 
pondence relating ta the matter in question must be looked ‘at 
for the purpose of finding out at what stage there was, ifat all; 
& complete contract between the parties, There are numerous 
authorities in support of this proposition. It has been-held 
that where the cardinal points of a proposed contract ate 
definitely agreed upon by letters; the. mere fact that in the 
courss of the correspondence, reference has’ been made. to 
a' more formal agreement or subsidiary non-essential stipula- 
tions, will not prevent, the Court from considering ths 
agreement arrived at by the letters as ‘concluded. (See Cayley 
v. Walpole (1). ТЕ is also clear that if once a definite offer 
has been. made and it has been accepted without qualiflcation 
andit appears that the letters of offer and acceptance contain 
all the terms” agreed on ‘between the parties the complete 
contract "thus arrived at cannot be affected by subsequent 
negotiation, [See Bellamy:v. Debenham, (2) ; Perry v. Suffield (3)]. 
Again it is equally clear that where certain letters are stated: 
аз constituting the agreement, no testimony ands is admissible 
and subsequent letters cannot be referred to to aid in construing 
the contract contained in the material letters, (See Lewis v. 
Nicholson (4)) Bearing’ in mind the rule laid down in (ће 
above cases and also that the question whsther .the terms 
contained in a correspondence amount to a binding contract: 
between the writers is one of law [Cheveley v. Fuller, {5)}, I am 
of opinion that even i£ there was a complete ‘contract between 
the parties i.e. Crest, and Jamals in April-May ‘1920, such. 
contract was put an end to by the consent of the parties (Seo, 
per Lord St, Leonards in Carolan v. Brabason (5)], and the only. 
contract which ultimately emerged from the correspondence 
as having been made by and between the parties and- was in 
forco was the contract which was contained in the letters of 
the 23rd November 1923, 18th December 1923 and ath 


(1) (1870) зо L. J. Ch. 609. | (a) (1891) 1 Ch. 413, EN 
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December 31923. Iam of opinion that there was no contract 
concluded between the parties in January 1933 as it is quite 
clear that the terms embodied in the letter of the roth January 
1933 were not accepted by Creet at any time, The position, 
therefore, being that the only contract between Creet and 
jamals which mattered was the contract in December 1923, 
let us next see what happened after that date. As I read 
the correspondence from December 1923 onwards no time 
was ever agreed or insisted upon by the parties for the perfor- 
mance of the contract contained in the letters of the s3rd 
November 1933, 18th December 1923, and a8th December, 
1933. In these circumstances the contract in question had 
to be performed within a resonable time from the date of the 
contract by Jamals. Whether in the present case a reasonable 
time had elapsed between the date of the contract in question 
andthe date of the institution of this suit is a matter now of 
academic interest in view of subsequent events. I will assume 
for the purposes of argument that the contract in question was 
sübaisting even at the date of the institution of the suit. Jamals, 
however, went into liquidation in June 1936 and a liquidator 
was appointed to wind up Jamals compulsorily, What was 
the effect of Jamals having gone into liquidation on this 
contract? It is not disputed that the effect ofa Company going 
into Hquidation while a contract entered into by the -Company 
before liquidation is subsisting is the same as when a party to 
а сопізасі becomes bankrupt or insolvent, Now, the bankruptcy 
or insolvency of a party may not a/emwe necemarily result in 
such an incapacity to perform the contract as to entitle the 
other party at once to treat itas broken and to claim damages 
[See Brooks v. Hewitt (1)] ; as it may be forthe benefit of the 
bankrupt or insolvent or of his estate to complete the contract 
and the representatives of his estate may be authorised to do so. 
[Experte Stapleton (3). Thus where a Banking Company after 
giving a letter of credit undertaking to accept bills to be drawn 
against Bills of Lading stopped payment before it was used, 
it was held that there was no breach for which the holder of 
the letter could prove damages in the winding up, because 
there had been no refusal to accept this and tbe liquidator 
might be authorised to carry out the contract and accept them, 
[Exparie Tondsur (3)) ; nor does bankruptcy or insolvency alone 
(1) (1796) 3 Ves. Jr. 253. (а) (1879) то Ch. D. 586, 
(3) (1868) 37 L. J: Ch, far... "n X 
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entitle the other party to rescind the contract ; but a notification 
by a pdrty of his insolvency may be taken as presumptively 
importing an offer to rescind which the other party may accept: 
and it would at least justify a refusal on his part to complete 
the contract unless the insolvent or his representetives should 
prove his ability and readiness to complete his part. [Axparts 
Chalmers, (1)). If the bankrupt before bankruptcy has contracted 
to sell or mortgage, the trustee in bankruptcy takss it subject 
to an obligation to fulfil the contract. (See а Halsbury 156). 
If, for instance, it із а contract to grant а lease, the trustee in 
bankruptcy may obtain specific performance of the contract if 
he agrees to . be personally bound by the covenant, See 
Powell v. Liyed (s). Аз to the position of a trustee who 
completes the contract вее Drew ү, Josolyne, (3). The contract, 
however, has got to be performed by the trustee in bankruptcy, 
if he chooses to perform it at all within a resonable time ; and 
ifit is not performed within a reasonable time the other con- 
tracting party may treat the contract as having been abandoned. 
Seo Lawrence v. Knowles (4); Morgun v. Bain (5) ; Kxparte Staple- 
ton (6). The position therefore being that the trustees of a bank- 
rupt may disclaim an onerous contract or may perform all 
that the bankrupt was neglecting to perform at the time when 
he was bound to perform them, and the bankruptcy heving no 
other effect on the contract than to put the trustee in the place 
of the bankrupt neither rescinding the obligation on either aide 
nor imposing new ones, nor anticipating the period of performance 
on either side, if the trustee does all that the bankrupt ought 
to have done, he may recover against the contracting party 
the damages which the bankrupt himself could have recovered 
if he had performed the contract; or if he omits to do во and 
neglects to perform the contract, he loses the benefit of the 
contract and the other party has his remedy against the 
bankrupt's estate [See per Parke В in Gibson v. Carruthers (7)]. 
The law does not require that the trustee in “bankruptcy should 
give express notice within a reasonable time after the date of the 
bankruptcy of his adoption of the contract. The law only 
requires the trustee in bankruptcy to perform the bankrupt's 


(х) (1973) 43 Ly J. Ch. 37 3 L. R, 8 Ch. a94. 

(2) (1836) 1 Y. & J. 427 32 Y. & J. 37% (3) (1887) 18 Q. B. D. 590. 
(4) (1839) 5 Bing. N. C. 399. (5) (1874) L- R. 10 C. Р, 15. 
(6) (1879) то Ch. D. 585. 

(7) (1841) 8 M, & W. 331; 58 R, R. 713. 2 
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part of itas and when he should kawe done jt himself (See рет 
Parke В in Gibson v. Carruthers, (1) at page 334). It may be 
atated in passing that Mr. Pugh on behalf of Creet did not ask 
before us for specific performance of the contract in question as 
he recognised that specific performance of a contract by a 
bankrupt to buy a property is not ordinarily granted against. the 
trustee in bankruptcy of a vendee without his consent (See Heb 
loway v. York, (a) ; Fry on Specific Performance, 6th Ed. pp. 446- 
447 ; teo however-Axparts Ra bbidge, (3) ; Pearce v. Bastable (4); 
as to the position of a trustee іп йа bankruptcy of a vendor.) 
Further Creet who had treated the contract as at an end could 
notin any event claim specific performance. Bearing the above 
observations in mind, it is impossible to escape from the con- 
clusion that reasonable time, for performance of the contract 
in question in thiscase bad long elapsed long before the date of 
the compulsory liquidation of Jamals. The contract, therefore, 
was atan.end and the liquidator could not take advantage of it. 
But assuming that the contract was subsisting onthe goth June 
1926, it. is cámmon ground and. manifest that the. liquidator 
did not take any. steps whatsoever to perform the contract or 
even. to offer -to perform the contract within a reasonable time 
thereafter or at all, Therefore, so far as Jamals and their liquidator 
were concerned, the contract had been abandoned and was at an 
end and no question of the specific performance of the contract 
could possibly, arise. What then ‚тав the position of Currim- 
bhoys in the events which had happened? On the date 
when Currimbhoys were added as parties defendants to this 
suit, they bad not obtained any title from the liquidator of 
Jamals. The only document of title , which Currimbhoys 
obtained from the liquidator :was оп the s5th January 1928 
which їз marked Exhibit K (See Volume I, Part IL, page 399). 
There is in this document no reference whatsoever to the contract 
between Creet and- Jamals in December 192$; and as І read the. 
document it is insufficient, in my opinion, to confer any title upon 
Currimbhoys upon ; which they could rest for the purpose of enforc- 
ing any rights whatsoever under the contract of 1923 against Creet, 
The ultimate position, therefore, is that at no time there waa апу 
privity of contract between Creet and Currimbhoys and Currim- 
bhoys’ position could not inany way be bettered, and was not 


(1): (1841) 8 М. & W. 311 ; 58 К, R. угу. po M CENE 
(з) (1877) 35 W. К. (Eng) 627. (3): (1878) 8 Ch. D; 367. · 
(4) (1901) я Ch. 132. е КЕС ati 24 7 
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bettered in fact or in law, by the conveyance from the liquidator 
dated the 25th January 1928, The claim, therefore, on the part of 
Currimbhoys for specific performance of the contract must 
fail. 

Specific performance of the contract in question at the instance 
either of the plaintiff or of Currimbhoys being therefore out of the 
way, the next important matter for consideration is with regard to 
the plaintif's claim for damages, and whether Currimbhoys had 
taken possession of the property and, if ко, on and from what date, 
Incidentally, the question hasto be faced as to what was the 
effect of Currimbhoys being added as defendants to this suit on 
the a8th July 1927 vis a vis the plaintiff. Mr. Pugh has contended 
before u3 that on the documentary evidence іп this case the con 
clusion is irresistible that Currimbhoys had taken possession of the 
property in suit from September 1922, and had since then been in 
possession, and he laid special stress in this connection on the 
contents of the application made by Currimbhoys before the 
learned Subordinate Julge on the arst August 1926 to be added as 
defendants. Mr, Pugh further contended that the addition of 
Currimbhoys as defendants to this suit was made under Order 
XXII rule то Civil Procedure Code, and that the moment Currim- 
bhoys were added as defendants to this suit, they adopted every- 
thing what had previously been done in this suit and undertook to 
make themselves responsible for what ultimately happened in this 
suit ; in other words, Mr. Pagh’s contention was that Currimbhoys 
agreed to abide by the result of this suit and made themselves 
liable for all the damages which the plaintiff Creet had sustained 
in the events which had bappened. On the other hand, the 
learned Advocate-General, apprehending that our conclusion might 
be to the effect that there was no privity of contract between Creet 
and Currimbhoys and that the claim made by Currimbhoys for 
specific performance of the contract in question might have to. be 
negatived, argued that, the documents showed that although on 
paper Jamals wére representing that from September 1922 they 
were holding possession of the property in suit as Managing Agents 
on. behalf of Currimbhoys there was as a matter of fact no legal 
transfer of title of any sort in favour of Currimbhoys till the s5th 
January 1928 when the liquidator transferred to Currimbhoys auch 
right, title and interest of Jamals (if any) as was then subsisting 
and that the possession (such as it was) of Currimbhoys prior to the 
qth May 1926, assuming that it amounted to what is called equit- 
gable possession, shopld not be seized upon for the purpose of fasten- 
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ing on them a liability for damages. The learned Advocate-General 
further reiterated his contention that in order to succeed in a claim 
for Khas possession and damages the plaintiff Creet had to show 
that he had acquired title, and that it was quite clear on the docu- 
mentary evidence that he had failed to show such title, He further 
contended that the claim in ejectment i. e., for Khas possession 
must fail bécause it was clear that at any rate from the asth 
November 1924 Currimbhoys had been co-sharers of the plaintiff 
in this property, and, if that was so, the claim for damages for the 
period subsequent to the asth November 1924 must also equally 
fail, The learned Advocate-General clinched his argument by say- 
ing that the only possible claim that could come up for real con- 
sideration and necessary adjudication in this case was for damages 
for a period of three years prior to the date when Currimbhoys 
were added as defendants to this suit, namely, the s8th July 19327 ; 
and that even so, from such period would have to be deducted the 
period between the 25th November 1934 and the a8th July 1937, 
in other words, the learned Advocate-General pointed out that the 
only period for practical consideration in this case in reapect of the 
claim for:damages inthe events which had happened was the 
period between the 28th July 1923 and the sgth November 1934. 
The questions thus raised require treatment from a broad point 
of view and cannot, in my opinion, satisfactorily be disposed of on 
& mere consideration from a technical point of view of the effect 
of the addition of Currimbhoys яз defendants to this suit on the 
28th July, 1927. I will therefore attempt to state and define the 
position of Currimbhoys from at any rate, the asth November 
1924, and in doing во I will first of ali look at the question from 
the point of view that Currimbhoys might be regarded as tres 
passers when they first obtained possession, and consider the 
question аз to whether Creet was entitled to maintain an action in 
ejectment in the events which hed happened against Currimbhoys. 
Now, what is trespase to land > Trespass is a wrong to another's 
possession ; it is an injury to a possessory right and therefore the 
proper plaintiff in an action for trespass to land is the person who 
is in actual or constructive possession of the land i. e. entitled to 
immediate possession. The gist of t he action of trespass must be 
and is the.wrong to the right of the plaintiffs possession, The 
right to possession is all important in an action for trespass ; and 
a mere right of property without a right to possession is not suffi- 
cient to support the action, Right to possession is one of the 
constituent elements of the complete right of property ; and it hag 
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been laid down from very old ‘times that a person with a right to 
possession can always maintain an action of trespass against a 
wrong-doer. So also in the case of a person in actual possession. 
Such a person bas against a mere stranger or wrong-doer the same 
remedies as if he had the right to possession and he can as against 
the stranger maintain trespass and in general the stranger who 
violates his possession cannot justify the violation by showing that 
the possession was without title or even by showing that it-was 
wrongful, unless he further proves not only that а third person was 
entitled to the possession but that he, the stranger, had acted 
with the authority of the said third person (See Pollock & Wright 
on Possession in the Common Law pp. 145-147). The fact of posses- 
sion in the sense referred to above therefore is prima facie evidence 
of title, and is alone sufficient to sustain the plaintiff's case against 
а mere wrong-doer (See Bullen & Leake, 3rd Ed, pp. 801-80 ; seo 
also Dicey on Parties p. 333 &/ seg.). If therefore Creet had actual 
possession or had a right to immediate possession, in other words 
if Creet can prove a possessory title, he must be held to be entitled 
to maintain an action of trespass against all persons who trespassed 
on the property in question. Now so far as I can make out from 
the voluminous record before us, there can be no doubt that Creet 
had a sufficient possessory title to Karabagan, where the colliery 
in question is situate. He had an undisputed title to possession 
of the major portion of Karabagan, which is included in the 
Bajeapti lands, I do not think it is necessary or incumbent on me, 
having regard tothe course which the argument before us has 
taken, to go in detail through the various leases, surface 
and underground, of the Bajeapti lands for the purpose of 
demonstrating that Creet had acquired what is called a possessory 
title to the major portion of the Bajeapti lands. And indeed Iam 
felieved of the necessity, because the learned Advocate-General, 
in answer to a specific question on this point, did not dispute this 
fact but his point was that at the time when Jamals went into 
possession, he had only acquired the surface rights in respect of 
a very small area, The question then resolves into this-—whether 
Creet, as a co-aharer in respect of the Bajeapti lands, with which 
we are concerned, was entitled to maintain au action of trespass 
against the trespassers, і, е., Currimbhoys. On principle “I do not 
see why a co-sharer cannot by himself maintain an action of tres- 
pass against a wrong-doer, The early Englith cases are not against 
this view ; indeed they support this proposition but it is sufficient 
for me to observe that this question has recently been: the subject 


219: 


CIVIL, 


1939. 

— 
Cu:rimbhoy & Co., 
Ltd. 

т. 

L. А. Croot. 


С, C. Gkese, 9. 


430. 


CHIL. 


1920. 
eve! 
Currimbhoy & Co, 
nb i 
LINE 
Т. A. Croot, 
C: C. Ghose, F. 


THÉ CALCUTIA LAW JOURNAL, „ [Vor:Li 


of debate and decision in Madras and in Bombay. In the case of 
Syed Ahmed Sahib Shutari v. The Magnesite Syndicate, Limited (1), 
it was held by Mr. Justice Seshagiri Ayyar and Mr. Justice 
Kumaraswami Завіті that one of several co-owners can maintain 
anraction in ejectment against a trespasser without joining the 
other co-owners as parties to the action, Again in Maganlal v. 
Budhar (2), it was held by Mr. Justice Shah and Mr. Justice ` 
Fawcett that the: rule laid down in the last mentioned case should 
be followed. They observed as follows: “Тһе reason of the rule 
which requires one fresh and common volition of co-owners to put 
ап endito that which commenced under their common volition, 
does not apply to a case where what commenced under a common 
yolition hag come to an end and -where thé person concerned: 
requires a fresh common volition to continue in possession. The 
case of а person, who is а tenant on sufferance, is akin to the case 
of а trespasser. It has been held in the-case of Skutari v, Magne- 
Site Syndicate Zid, (т), that one co-owner can maintain an ‘action 
to eject a trespasser who has been holding over wrongfully” I do 
not wish to burden this judgment with a discussion of the earlier 
authorities to be found in the reports in India, but reference may. 
be made by the curious investigator into this branch of the law 
to the cases Meoktaleshee Debes v. Oomabutty (3) ; dium Monjes v. 
Ashad Ali (4); Hulodhur v. Gooroe Doss (5) ; К. P. Kanna 
Pisharedy v. V. M. Narayanan (6) ; Balkrishna, v. The Municipal- 
ty of Maas (7) ; Radha Proshad v, Esuf (8) ; Dakhyani v. Mone 
Raut (9) ; Balkrishna v. Moro (то); Harendra v. Moran (11); 
Kall v. Chunder (та); Sri 7 kahurji у. Hiralal (13) ; Secretary of 
State for. India y. Girfabai (14), andEKamal Kumari v. Kikan (15). 
If what I have stated is the law, it ig difficult to see why. Creet was 
not entitled to maintain an action in ejectment against Currim- 
bhoys whom I have taken to be trespasaers for the purposes of 
this argument. In my view, Creet was entitled to maintain such an 
action. ' 
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' The next important question is this—if Currimbhoys were tres- 
passers, did tbey cease to be trespassers on the s5th November 
1924 when they obtained a conveyance of Jyotish Sircar’s interest 
in the Bajeapti lands which as stated above included Karabagan ? 
The document referred to is a conveyance by Satish Chan?ra 
Sircar, Jyotish Chandra Sircar and Srish Chandra Sircar (Sons of 
Protap Chandra Sircar deceased),—Samarendra Nath Sirear, 
Arabindra Nath Sircar and Tripurendra Nath Sircar (sons of Rash 
Behari Sircar deceased) to Currimbhoys of their interest in -roo 
Bighas of Bajeapti and Khas Khalasi lands in Mouzah Khandra, 
surface and under-ground the lands being particularly described 
in the schedules thereto, This conveyance is Exhibit 16 and is 
on page 305 of Volume I Part II of the paper-book. As regards 
the right of the co-owners of mining properties to convey without 
reference to the other co-owners there seems to be no doubt that 
they have such right. [See Bentley v. Bates (1)). The position, 
therefore, was that on and after the 25th November 1924 Currim- 
bhoys had become co-sharers of Creet. No question therefore could 
arise from and after the 25th November 1924 as regards the right of 
Currimbhoys to remain on the land: and work the mines in 
Karabagan. Thus there is an end to Creet's claim for ejectment 
and with it there must necessarily fail his claim for damages for 
the period subsequent to the asth November 1924. It is жебей 
law thet each co-owner is entitled’ to work tha mines provided he 
does not take more than his share of the minerals nor work the 
same. wastefully. A person who із a co-owner ofa mine with 
another or others, whether as joint tenant, tenant in common or 
co-parcener, can enter upon and work the mine, or license another 
person to do so, subject only to the restriction that he. shall not 
take more than his share. Sea Cockburn on the Law of Coal and 
other Minerals p. 82 ; Job v. Potton (2); Wilkinson v. Hag 
_garth (3); Glyn v. Howell (4) ; Denys.v. Skuchburgh (5) ; Mahesh 
v, Лођа? (6) and Chandra Kishore Chakravarty v. Biseswar 
Pal (7). This being the true’ position in law, and Crest 
having never expressed the desire or taken any steps to work 
the mines himself unless Creet is in а position to show that 
Curimbhoys have taken more than their share: of the 
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minerals he сап claim nothing from them or against them 
after the 25th November 1924. But we are not concerned with, 
such a claim. The present suit is not a suit for partition or foray 
account against Currimbhoys nor'has the present suit been con- 
ducted on such a footing. If Creet had or has any rights against 
Currimbhoys in respect of the period commencing on the asth 
November 1924, his rights will in no: way be e by reason 
of this judgment. 

І have just said that Creet’s claim for recovery. of er posses- 
sion must fail and with it also his claim for damages. for the 
period subsequent to the ss5th November’ 1994, In order. that 
there may not be any misunderstanding I desire to make it plain 
that my observations relating tothe failure of Creet to recover 
khas possession apply only, and are limited, to the property, 
surface and under-ground, which is covered by the conveyance 
of the 25th November, 1924 (Exhibit 16). In respect of all areas, 
surface and under-ground, other than the subject matter of the 
said conveyance, the plaintiff Crest will be entitled to recover khas 
possession. I.understand that there have been no raisings of 
coal-from under-ground except in Karabagan and that no profit 
can be obtained otherwise from the lands in suit. If that is 
во, вя indicated above, the claim for damages for the period pur 
sequent to the 25th November 1924 fails. 

Mr. Pugh, however, has argued that Currimbhoys went into 
possession on the r3th September 1928 and that it is not a fact 
that they. went into possession at a later stage namely on the 7th 
May 1926 as alleged by them in. their application to be. added as 
defendants to this suit, According to Mr. Pugh, in the. events 
which had happened, Section 116 of the Indian Evidence Act 
came into play and the appellants cannot be allowed to raise. any 


-objection-to the title of Creat, Further, in the circumstances, Mr. 
' Pugh contendéd that Currimbhoys having- come into this suit, 
"mustibe taken to have.agreed.to-abide by the resulf of the suit, 


and must-be held responsible in damages during the period of 


‘their possession, at апу raté, upto the’ asth November, 1924." 


It may be convenient to dispose of the last poirit at once. Mr, 
Pugh's contention is that the addition of Currimbhoys as. defen- 
dants to this suit on the 28th July 1997 was. made under the 
powers conferred on. the Court by Order XXI rule. то Civil 
Procedure Code 2nd that во, far аз Currimbhoya are. concerned 
the suit in which they,- - Were. Added яз . defendants savas. and is 
no new suit at all, In support of this” contention Mr. Pugh 
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relied on the case of Chwant Lal v. Abdul АҢ, (1): He also 
relied on the cases of Cheriton v. Dickie (2), and Borneman v. 


353 
Civic. 


1939, 


Wilson (3). First of all we must ascertain whether the addition —- Wr ась, 


of Currimbhoys ав defendants to this suit. was made under Order 
XXII rule ro Civil Procedure Code. As will have been gathered 
from what has been stated above on the date on which Currim- 
bhoys were added as defendants to this suit they had not obtain- 
ed any assignment whatsoever of any sort from the liquidator ef 
Jamals; in other words, there had not been any assignment, 
creation or devolution of any interest in favour of Currimbhoys 
upto the date of their addition as defendants and it is to be borne 
in mind that before Jamals went into liquidation there -had been 
no assignment, creation or devolution of any interest in favour of 
Currimbhoys. Further, in the events which had happened i ө, 
the contract of December 1923 having been abandoned and being 
atan end there was nothing in respect of which there could .be 
ап assignment, creation or devolution of any interest in favour of 
of Currimbhoys, Iam, therefore, of opinion that the addition 
of Currimbhoys as defendants to this suit was not made and could 
not have been duly made under Order XXII, rule ro Civil Pro- 
Procedure Code. See in this connection Ma&araja Sir Manindra 
Chandra Nundy v. Кат Kumar Lal Bhagat (4). As regards the 
two cases iu England cited by Mr. Pugh,- Chorlton v. Dickie (s) 
affords no assistance, In the case of. Borneman v, Wilson (3), an 
interlocutory order for injunction and Receiver having been 
made against the defendants in an action they gave notice of 
appeal and shortly afterwards became bankrupt, Ап order was 
made for carrying on the proceedings against their trastee.. The 
trustee gave notice to the plaintiff that he should not proceed with 
the appeal, Shortly after this the trustee entered an appearance 
and called for the statement of the case. He declided tò pay 
the costs'of the appeal incurred by the plaintiff before the. notice 
that the appeal would not be proceeded with and the question for 
decision was as to the costs which had been incurred. It was 
held that the appeal must be dismissed with costs to be paid -by 
the trustee, for, having adopted the defence of the bankrupis he 
had placed himself in their place as to the -whole of the action 
and could not reject part of the proceedings in it, As I тес the 


С (D (прот) L Ly R, аз A. 331 (335). (9) (1879) 13 Ch. D. 160;, 
(3) (1884) 38 Ch. D, 53. 
(4) (1923) L. R. 49 I. А. 330; s С, L. J. 542. 
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case of Borneman ч. Wilson (1) it does not carry Мг, Pugh bome 
having regard to the special facts- of the present case; I am 
inclined to the view that the addition of Currimbhoys as defer 
dants to this suit was made und er the provisions of Order I rule 
10 Civil Procedure Code aud, if that is so, the proceedings in 
this suit must be taken to have commenced as against Currim- 
‘bhoys on the date when they were so added as defendants 
namely, the a8th July 1937. . 

As indicated above Currimbhoys have admitted that ‘ney went 
into possession of the colliery on the 7th May 1926; but since 
that date for the reasons given above (і. e; Currimbhoys haying. 
become co-sharers of Creet in Karabagan), no: relief against Cur- 
rimbhoys can be given in favour of Creet, I have also consider- 
ed whether Creet is entitled to any relief against Currimbhoys 
for the period between the 25th. November 1924 and the 7th May 
1936. Ihave proceeded on the assumption that Currimbhoys 
were in'possession of К arabagan between those two dates and 
for the same reasons I have been obliged to negative Creet’s 
claims to any relief 1n this suit against Currimbhoys in respect 
of the period between those two dates. С 

I hare now got to consider whether Currimbhoys were in pos- 
session of Kara барап between the 13th September 1922 and the 
25th November 1924. Ihave set ош іп an earlier portion of this 
judgment the references to the material. documents bearing on the 
question of Currimbhuys' possession of Karabagan within which 
is the disputed colliery, and І will not again refer to these docu- 
ments, ‘Towards the close of the argumect before us, there arose 
an acute controversy between the parties as to whether Currim- 
bhoys had gone into possession before the 7th May 1926, Mr, 
Pugh on behalf of the plaintiff Creet drew pointed attention to.the 
statements contained in Currimbhoys' application to the Court to 
be added as defendants, to the statements made by them in thejr 
written statement, to the correspondence between Jamals and 
Currimbhoys and also between Morgan & Co. and Currimbhoys, 
to the entries in Jamals’ books, and to the peyments made from 
time to time in respect of the said colliery by Currimbhoys, and 
he argued that on this body of evidence the conclusion was irresis- 
tible that Currimbhoys were in possession before the 7th May 
1926, On the other h and the leamed Advocate-General, without 
in any way abandoning the contentions advanced by him when he 
opened this appeal before us, contended that the true Sone yio 

(1) (1884) 98 Ch, D. sj. - 7. 
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on the. facts was that’ there was merely an agreement between 
Jamals and Currimbhoys as regards .tho acquisition by.Currim- 
bhoys of this colliery, that Currimbhoys were not in possession 
аз із proved by the renewal of the promissory notes! for 
Ra, 4, 00,000 from time to time and by the claim put forward 
by Currimbhoys before the liquidator of Jamals, 

< "The problem is not an easy one to solve and our difficulties 
have mainly arisen because of the conflicting statements made 
from time to time by Currimbhoys ; but on the best consideration 
that I. have been able to bestow on this matter both while the 
argument was in progress and afterwards, I am clearly of opinion 
on the documentary: evidence adduced in this case, and. not 
disregarding. entirely the oral evidence, that Currimbhoys were 
in possession of the disputed colliery from September 1922, In 
the view which I have taken, it is not necessary for me to 
consider the application of section 116 ofthe Evidence Act o on 
the facts of this case, 

For what period then prior to the asth November 1934, must 
Currimbhoys now pay damages? As has. been stated. above, 
Currimbhoys were added as defendants on the a8th July 1937 
and therefore the suit must be taken to have been commenced 
against them on that date, The plaintiff Creet therefore is entitled 
to recover damages against QCurrimbhoys for a period of three 
years prior to the date of the commencement ofthe suit against 
Currimbhoys і. ©, for the period between the 28th July 1924 and 
the s8th July 1927. But for the reasons given above the period 
between the 25th November 1924 and the a8th July 1927 cannot 
be taken into account. There therefore remainsthe period between 
the a8th July 1924 and the asth November 1924 during which the 
· damages sustained by Creet have to be ascertained for the purposes 
of this suit, 

Mr. Pugh referred to the case of Laird v. Pin бу and ‹ con- 
tended that the measure of damages should be that which was 
adopted in that case, Now, if the contract bad been а subsisting 
one and if Jamals or their. liquidator had appealed, we should have 
had to consider the question raised in Laird v. Pim (1). In that 
case a party had been let into possession of lands under a contract 
of purchase, but did not complete the purchase and refused to pay 
the purchase money and no conveyance was executed, It appeared 
that after the vendees had bean let into possession, they had taken 
from the land and sold a quantity of brick clay. Вагоп Parke 

(1) (1841) 7 М. & W. 474 j 151 E. К. 853, 
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beld.that the measure of damages іп such а case was the injury 


_.wastained -by the: plaintiff by reason of the defendants not’ having 


performed their contract and the question was how much worse off. 
wes the .plaintiff by the diminution in the value of the land, ог 
the loss of the purchase money in consequence of the ngn- 
performance of the contract. It was held that the defendants 
were liable to pay the interest on the purchase money up to the 
commencement of the action and the value of the clay taken away. 
It is apparent therefore that the position in the present suit so far 
as Currimbhoys are concerned is far away from Laird v. Pim (x), 
for there was no privity of contract between them and Creet. 

The measure òf damages іп a case like this із the fair market 
valuo of the coal (be it remembered that Crest was a part owner 
of the coal) at the pit mouth at the time when it was severed 
subject to just allowances. As to what allowances there shall be: 


' depends on the conduct of the parties and the other circumstances 


of the case, There are two rules-—(1) the harsher, under which 
only the cost of bringing the боа] to bank is allowed and (ж) the 
milder under which the expense of hewage and haulage i, б, the 
cost of working . and. severing as well as of bringing to bank is 
allowed. The harsher rule, only allowing the expense of bringing 
to bank, has been applied where the misconduct has been of a 
substantial character ; e. д. where the wrongful working has been 
wilful and fraudulent ; seo Mariin v. Porter (2); Morgan v. Powel] 
(3); also see Lord Macnaghten’s remarks in Peruvian Guano Co. v. 
Dreyfus (4), or the workings have been continued by a person in 
possession:after it was known that a lease would not be granted, 
and that he had no title and had no right to expecta title, Seo 
Trotter v. Maclean (5). So, also whera the working has been 
unauthorised and without mitigating. circumstances [seo Wildy. ` 
Holt (6)], wholly unauthorised and unlawful ; [see ZJywei Cea! Co, 
v. Brogden (7), the decree herein it may benoted is the model 
form] ; fraudulently concealed, or continued after negotiations for 
purchase had fallen through [see PAidigs v. Hom/ray (8)] ; negli- 
gent, and notwithstanding that the employers relied on their 
éortifieated mahsger, and had no personal knowledge or notice of 


Я (1) (1841) 7 М. & W. 474 1 151 E. R. 85s. 
(a) (1839) $ M. & W. 351 2H. & H. 70, 

` (3) 843) 11 L, J. Q. B. 263 5 3 Q- B. D. 478, 
(4) (1894) А. C. 175. (s) (1879) 13 СЕ. D. 574 ; 49 L. J. Ch. эб. 
(6) (1842) 9 M. & W. 672. . 


(p) (1870) L. R. 11 Eq. 1885 4o'L. J. Ch. 46, (8) (1821) 6 Gh. 776. 
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the wrongful working [sea Joicey v. Dickinson (1)] ; malicious, and 
with full knowledge that wrong is being done [see Per curiam 
Livingsione v. Rateyards Coal Co. (2)] ; furtive and -in bad faith, 
The reason why allowances are made in favour of an innocent 
mistaken trespasser and disallowed as against a wilful and irten- 
tional trespasser, is because the latter’ must not ‘gwal/y Ай own 
wrong, (Seo Per Lord Blackburn, ib). But the milder rule, 
allowing the deduction of the expense of working and severing 
the coal as well as of bringing it to bank, will be applied where thé 
wrongful working has not been done witha guilty or negligent 
mind, or sinister intention : e. g, where the wrongful working has 
been done without fraud or negligence, but fairly and honestly 
[see Wood v. Morswood (3)|; inadvertently and under а дожа fide 
belief of title [see Hilton v. Woods (4)| [as that a lease which had 


in fact expired was still continuing, see Jegon v. Vivian (5)]; | 


without the express authority, though with the knowledge of the 
rightful owner, see Aston v, Stock (6) ; under a mere mistake and 
without any suggestion of fraud, see Re United Merthyr Colliery 
Co. (1) ; neither tortious, nor larcenous, nor negligent, but in the 
assertion of a right, see Job v. Potton (8). So, ifthe workings were 
continued on the fair expectation that a lease would be granted 
[seo Trotter v. Maclean (9)], or have been -fesocent;and in ignorn 
ance, and with as little negligence or carelessness as possible, and 
in the belief that it belonged to the trespasser, soo Livingstone v. 

Rawyards Coal Co. (2), 

I will not now discuss the йына EM how and under 
what circumstances Currimbhoys got into possession of the colliery 
in suit, but if ever there жав а case where the milder rule ought 
as-a matter of justice to be applied it is this case and I am of 
opinion that Currimbhoys should be allowed as against the price 
of coal raised from the s8th July 1934 to the 24th November: 1924 
the cost of working and теш аз wel as of bringing me coal 
to bank. 

(1) (1881) 45 La T. N, B. 643. ` ee. 

(а) (1880) 5 App. Cas. аз 5 42 L. T, 334 (336, 337) 7 

(3) (1841) 3 Q. В. 4400. . | V 

(4) (1867) L. В, 4 Eq. 438 ; 36 L. J. Eh, 941. 

(5) (1871) 6 Ch. App. 742; 40 L. J. Ch. 80. 

(6) (1877) 6 Ch, D. 719. 77 ^ O) 6873) L. R.13 Eq. 46. 

(8) (1875) L. К. зо Eq. 843 44 L. J. Ch. 263, 
(9) (1879) 13 Ch, D. 57445 49 L. J. Ch. 255. 
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The result, therefore, is that in my opinion the decree against- 
Jamals must stand ; as against Currimbhoys there can be no decree 
for.Khas possession of the lands covered by the conveyance from 
the Sarkars in their favour dated the asth November rgr4;in 
respect of all other lands surface and under-ground, Creet is 
entitled to Khas possession ; as against Currimbhoys the decree 
for damages made by the learned’ Subordinate Judge myst be 
discharged ; there will be a declaration that Creet is entitled to 
recover damages to the extent of his share in the lands at Kara- 
bagan during the period fromthe 28th July 1934 to the asth 
November, 1924 that such damages must be calculated on the 
following basis, namely, from the price of tbe coal raised during 
tlie period from the 28th July 1924 to'the'asth. November 1924, 
Currimbhoys would be entitled to deduct the cost of working and 


, severing as well as of bringing to bank, 


On the evidence: adduced in this case, дшн ‘and oral, I 
find that during the period last mentioned 5500 tons of coal were 
raised and the price: thereof taking Rs, rr per ton as an average 
amounted to Rs. 60,500 and.that the cost of working and severing 
as well as of bringing to bank the said quantity of coal amounted 
to Rs, 8937. The net balance due in respect of the said quantity 
of coal is Ra, 51,563 but Creet would not be entitled to the entirety 
of the Jast mentioned sum ; he would be entitled to the extent of 
bis share іа Karabagan, Creet however would be entitled to 
interest on the amount payable to him at 6 per cent, from the 28th 
July 1924 down to the date of realisation.. — — 

- Unless the parties agree among themselves as to this there will 
be a remand to the Court below to find ont the extent of Creet'a 


"share and to calculate the amount payable to Creet by Currim- 


bhoys accordingly. . 
So far as I can make out the ultimate sum payable ‘to Crest 


:will be a substantial amount ; as this has been a divided success, 


there will be no costs in this Court. The order made by the Court 
below as regards costs will stand, 


Page, J :—I agree, . А 
A, Т. М. ТЕСЕУ Jamal рый) Decree against 
appellant for damages discharged and im its 


place, decree for certain amount substituted : 
Decree in case of plaintif varied, . 
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Before Sir George Claus Rankin, Knighti, Chief Justice, 
Mr Justice C. C. Ghose, Mr. Justice В. В. Chess, 
Mr. Justice М. N. Mukerji, and 
Mr. Justice D. N. Mitter. 


BROJENDRA SUNDER BANERJEE 
v. 


NILADRINATH MUKHERJEE.* 


Succession certificate —Succestion Certificate Act (XXXIX of 1935), Seca. 214, 
373—Ceriiffcate, when grümied Ое due to the decesed Character and 
reality ef the debi —Compenzation monty deposited under section 31(3) of 
the Land Acquisition Act (1 of 1894)—Succossion Certificate Act, Sec. 214, 
construction of ~ Civil Procedure Code (Act V of 1908), Sec. 115. 


Ic granting succession certificate the District Judge shonld be satisfied not 
that a succession cortificate wil be necessary or ezlgible under section 214 of 
the Indian Succession Act or otherwise but that there is “‘grownd for enter. 
taining the application? у that is to say, that it is a serious and sensible 
application by a pemon who desires to make t claim in the representative 
character which he sesks. Clauses s and 3 of section 214 of the Indian Succession 
Act contemplate that the Judge should endeavour to determine whether the 
applicant is the proper person or a proper person to be clothed with a represwo- 
tative character and any Intricate questions of fart or law bearing upon this 
question may be solved in a summary manner. 


Н is not the law that the Court проп an application for а certificate has to 
decide for itself, as a condition of granting the certificate, tha: the case is one 
in which the debt was dro to the deceased person within the meaning of secilon 
214 of the Indian Succession Act. A reasonshle and sensible claim to be 
enabled to proceed against а third party as belag a debtor of а deceased person 
is sufficient for the purpose of clothing the Court with jurisdiction under section 
373 of the sald Act and may be regarded as ground for ontertaining the 
application: Bhugebutty v. Akelanath (1) approved. 

A succession oertificate enables the grantee to prosecute a claim as a 
representative of the deceased with greater advantage than he would have besn 
able to do [n the absence of thie representative right. 

The imme of а вассезвіоп certificate may be justified without the Court 
arriving at a conclusion to the effect that such а certificate іч а necessary 


* Full Bench Reference No. 1 of 1929 ia Civil Revision Casos Nos, Iso to 
158 of 1989, against the decisions of J. M. Pringle Esq, District Judge of 
24-Perganues, dated tho sth January, 1929, affirming those of Babu Dabe. 
brate Mukherjee, Ist Subordinate Judge, of Allpore, dated tha sth October, 
1928. i 
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condition without which the claim could not succeed, or that the debts were 
due to the deceased. 


Section 214 of the Indian Succession Act being a restrictive section, should 
be carefully and accurately construed: Abinas v. Prebedk (1) commented on. 

A certaln property wes acquired under the Land Acquisition Act after the 
death of the owner when it was in the hands of his widow. The compensation 
money was kept Їп deposit in the Land Acquisition Collector's осо under 
section 31(2) of the Land Acquisitlon Асі; After the death of the widow, 
three sons of one of two daughters of the owner petitioned the Land Acqul- 
sition Judge for payment to them of thelr ahare of the money, They wore 
directed to obtain succession certificate for the withdrawal of the amount. 
They then applied to the Subordinate Judge for succession cartificate with 
reference to the share due to each in the compensation money. The son of 
the other danghter contended that the certificate could not be granted asthe. 
compensation money, if it were a debt, was not a debt due to the deceased. 
The applications were granted both by the primary Court and by the appellate 
Court. On revision : 

Held, by the Full Bench, that the case was not one which could be inter- 
fered with under section 115 of the Ciril Procedure Собо, as the Subordinate 
Judge had jurisdiction to make the order. 

That the opposition of the objector was а misguided one. 

That if the Judge thought that the order of the Land Acquisition Court was 
ground for entertaining the applications for certificates, he would be entirely 
within bis rights: Radka Reni v. Brindabun (2) ovetruled. 

That the Subordinate Judge was not obliged in tho presence of these parties, 
andin the absence of the person or authority from whom the money was 
claimed, to decide the question as to the character and reality of the claim. 

That the objector in the present case was in no way damnified by the 
grant of the certificate. If the compensation money жая not a debt dus to 
the deceased, no Succession Act could operate as giving title to the money.. 
Before the Land Acquisition [odga a succomelon certificate would In no way 
prevent the objector from contending that the compensation money was not а 
debt due to the deceased and from putting forward his own title thereto. 

Application for Revision under section"115 of the Civil Proce- 
dure Code, 

The facts may be stated in brief thus :— 

Rai Bankim Chandra Chatterjee Bahadur, Є.І. E. died in 
1894 leaving him surviving a widow Srimati Rajlakhmi Debi 
and two daughters Srimati Sarat Kumari Debi (the mother of 
the petitioner Brojendra Sunder) and Srimati Nilabja Kumari 
Debi (the mother of the three applicants opposite parties) and 
left considerable moveable and immoveable properties, Не 
loft a Will, but admittedly it was not in respect of his immove- 


(1) (1911) 15 C. W. N. 1018. (з) (1897) 1. L. А. 35 Calc. 330. 
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able properties in Kantalpara. The widow obtained letters of 
adminfstration with a copy .of the Will annexed. Between 1906 
and 1913 some land which formed part of the estate of Rai 
Bankim Chandra situated at Kantalpara was acquired under the 
Land Acquisition Act and the compensation money was kept in 
deposit under Section 31 (2) of the Land Acquisition Act as the 
widow either as administratrix or as the widow was not compe- 
tent to alienate the pioperties, Srimati Nilabja Kumari Debi 
predeceased her mother. The widow died in тото. After the 
death of Srimati Sarat Kumari Debi in 1927 the three surviving 
sons of the daughter Srimati Nilabja Kumari Debi and Brojendra 
Sunder Banerjee son of Srimati Sarat Kumari Debi succeeded 
to the estate left by late Bankim Chandra, The opposite parties 
herein severally applied to the Collector of Alipore for the with- 
drawal of the money deposited to the extent of their shares, 
The applications were opposed by the petitioner. The Collector 
refused to pay the amount without the production of succession 
certificate, Thereupon each of them applied to the Subordinate 
Judge for issue of certificate in respect of a fourth part of the 
deposit, The three applications were granted and the order 
for the issue of succession certificate was made, The petitioner 
appealed against the orders. Ths learned District Judge admits 
that the money for which the certificates have been applied for 
and granted is not strictly speaking a debt due to the deceased’s 
estate but represents what was part of the deceased’s estate in 
possession at the time of the deceased’s death. But heis of 
opinion that under Section 37a of the Act he is not bound to 
enquire as to whether what has been stated in the application 
ав debts is really a debt or not. No doubt if the application 
contains no mention of any debts whatsoever, the Judge could 
not grant a certificate but the mentioning of debts in the appli- 
cation would ordinarily be a sufficient ground to justify the 
grant of a certificate without investigating into the reality of the 
debts or whether they are debts or not. T 

The Rule came on for ‘hearing before Suhrawardy and 
Jaek, JJ. who mage the following 

Order of Reference, 

These Rules are directed against the orders of the District 

Judge of 24-Parganas passed in Appeals in Succession Certificate 


Cases under the Indian Succession Act of 1935, There were 


three applications under that Act by the three opposite parties 
before us before the District Delegate. The petitioner opposed 
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the grant of certificates to the applicants on the ground that the 
money for which the certificates were prayed for was nof s debt 
and therefore no succession certificate ought to issue. Both 
the Courts below have agreed in granting the certificates and 
thase rules were issued to consider the propriety of the orders, 

The facts are that Rai Bankim Chandra Chatterjee Bahadur, 
С. 1. E, died in 1894 leaving a widow, two daughters and cer- 
tain immovable properties. He also left & Will of which the 
widow obtained letters of administration with a capy of the Will 
annexed. Between 1906 and 1913 some land which formed part 
of the estate of Rai Bankim Chandra was acquired under the 
Land Acquisition Act and the compensation money was kept 
in deposit under section 31(2) of the Land Acquisition Act, as 
the widow either as administratrix or as widow was incompetent 
to alienate the property. The widow died in 1919 and the sons 
of the daughters of Bankim Chandra have succeeded to his 


estate. The petitioner is the son of one daughter and the oppo- 


site party in the three cases are the sons of the other daughter. 
The opposite party then applied to the Collector for the with- 
drawal of the money deposited to the extent of their shares. 
The Collector refused to pay them the amount without their 
producing a succession certificate. Thereupon they applied to 
the District Judge for issue of certificates in respect of the 
amount in deposit in the Land Acquisition Office, 

The learned District Judge admits that the money for which 
the certificates have been applied for is not strictly speaking a 
debt due to the deceased’s estate but represents what was part 
of the deceased’s estate in possession at the time of the deceased’s 
death. But he is of opinion that under section 373 of the Act 
he is not to enquire as to whether what has been stated in the 
application as debt ia really a debt or not, In other words if a 
person applies fora certificate. naming & certain amount in his 
application as а debt due to the deceased, the Judge is not to 
look into the factum or genuineness of the debt. So far, the 
learned Judge is perfectly right. The Court which is asked to 
grant a'succegsion certificate is not to determine the validity or 
even the existence of the debt any more than'a probate Court 
is to determine the legal effect of the Will, as to whether it is 
valid or invalid in law, But the probate Court, if an application 
for probate is made before it, has to determine whether the 
document placed before it is a testamentary instrument of which 
probate isto issue, In the same way the certificate Court has 


* 
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to determine whether the amount as set out in the application 
аз а debt is really a debt within the meaning of section 214 of 
the Succession Act, for the matter goes to the very root of the 
jurisdiction of the Court, 

The question therefore that now arises is whether the amount 
in deposit in the Land Acquisition Office isa “debt” within the 
meaning of section ar4 of the Indian Succession Act,’ 1925, 
The learned Judge has held that itisso.* And in support of 
his view he has relied upon a decision ofthe Court in Abinas 
Chandra Paul v. Probodk Chandra Paul (1). That decision ur- 
doubtedly supports the view taken by the learned judge and we 
are therefore called upon to consider whether the point raised 
before us and which was raised in that case has been correctly 
decided. Ona careful consideration of the matter we do not 
find ourselves in agreement with the decision in that case as it is 
not consistent with the view taken by a Full Bench of this Court 


' in Baschbaram Majumdar v. Adyanath Bkattacharjes (а) as to the 


meaning of the word ‘debt? as used in section 4 of Act VII of 
1889 which is reproduced in section 214 ofthe Act of 19a5. In 
Basckkaram Majumdars caso (2) the debt was due to the deceas- 
ed but became payable after his death, The question which the 
Full Bench was called upon to consider was whether it was a 
“debt” within the meaning of section 4 of Act VII of 1889. In 
considering this question the Court determined as to what was 
the meaning of the word ‘‘debt” as used in that section, Jenkins, 
C. J., with whom Mookerjee, J., was in agreement defined “debt” 
asa sum of money which is now payable or will become payable 
in future by reason of present obligation. One of the requisites 
therefore cf a debt is that it must arise from present obligation ; 
it must be “debitum in prassenti” though “solpendum in futuro.” 
If the obligation was present during the life-time of the deceased 
but its realisation was postponed till after his death, itis a debt 
within the meaning of the law. If the debt must arise from 
present obligation, it is difficult to hold that а debt which comes 
into existence after the death of the deceased may atill be called a 
debt due to him? In binas Chandra Ран! v. Profodh Chandra 
Paul, (т) Mookerjee, J., though his judgment was a leading 
judgment in the Full Bench case, does not refer to the definition 
of "debt" as given by it but holds it distinguishable. In Adimas 
Chandra's case (1) Mr. Justice Mookerjee felt the difficulty and 
(1) (1911) 15 С. W. №. 1018. 
(з) (1909) L L. R. 36 Calc. 936 ; 10 C. L, J, 180, . 
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sald "if the expression used by the Legislature in section 4 of 
the Act, namely, the “debtor of a deceased perron” Be strictly 
construed the view may well be maintained that succession certi- 
ficate cannot be granted in respect of either of the sums (compen- 
sition money awarded for acquisition of land after the death of 
the owner anda sum payable as arrears of rent from tho tenants 
of certain premises comprised in the estate of the deceased). 
We are not prepared, however, to place a narrow and restricted 
construction upon the provisions of the Succession Certificate 
Act" As has been held in Annapurna Dasi т. Nalini Молан 
Das, (1) liberal construction should be put upon the word “debt” 
as used inthe Succession Certificate Act. But the word cannot 
be eo liberally construed as to introduce something which cannot 
by any stretch of language be included in it, The utmost stretch 
to the meaning of the word was given in Annapurna Dasi’s caso 
(т) where it was considered as including part ofa debt. The 
argument adopted by Mookerjee ]., іп тағ Chandra Paul's 
caso (2) does not seam to touch the matter in question. Не 
argues that the life-ostate in the possession of the widow may be 
considered as non-existent and when succession opens out after 
her death the reversionary heir took the estate as if the life-estate 
bad not intervened. That may be so but how does this render 
the compensation money in respect of the property acquired 
long after the death of the deceased a debt due to the deceased ? 
The learned Judge feels the anomaly of the position but is of 
opinion that the language as used by the Legislature in section 
4ofthe Act does not require to be unduly strained if it is held 
that succession. certificate may be granted in respect of such 
compensation money аз debt due to the deceased or at leaat 
to the estate of deceased, In our judgment it will be putting upon 
the word used by the Legislature a meaning which it is not 
capable of bearing. 

In Abinas Chandra Pawi's сале (2) the learned Judges stated 
that their view was supported by the decision іп Bishnoe Dess v. 
Mungu? Doss (3). That wasa decision under Act XXVII of 
1860, the preamble of which shows that it was intended for 
recovery of debts which are payable in respect of the estate of a 
deceased person, and the sections a, 4 and s of that Act ex 
plained the nature of the debts. The learned Judge (Romesh 
Chunder Mitter, J.) said that only in cases where it was shown 


(1) 1914) 1. L. R. 42 Calc. 10. (3) (1911) 15 C. W. N, 1018, 
(3) (1875) 24 W. К. 303. ` 
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that the deceased person at the time of his death had certain Crvin. 
debts owing to him or in other words that there were persons 1539. 
who could be called debtors of the deceased in -those cases only x: ну Г 
certificate under Act XXVII of 1860 would be granted. Having Banerjoo 


во decided the learned Judge held that in no sense ofthe term Niladrinath 
would a tenant from whom rent became due after the death of the Mukherjee, 
owner be called a debtor of the owner of the property. That . ^ 
саве as we understand it does not help the view taken by Mr, 
. Justice Mookerjee in Adinas Chandra Pauls case (1) and is 
apparently opposed to it. Reference has also been made to 
In Re: Mussamut Tripeora Soonwdres (а). [n that case the estate 
was, subsequent to the death of tbe owner, sold for arrears of : 
revenue and the amount of the surplus sale proceeds жаз left in 
the hands of the Collector, who demanded a sucession certificate, 
under Act XXVII of 1860 before he made over.the amount to the 
widow of the deceased. The widow applied for certificate under 
the Act but her application was refused by the District Judge on 
the ground that the sum in deposit was not in апу senge a debt 
due to the deceased at the time of his death, No one appeared 
on behalf of the respondent in that case. In a very short judg- 
ment Kemp. J., said that the sale procseds although they might 
have been recovered after the death of the owner were clearly pay- 
able to his estate and the widow might be granted a certificate to 
recover it, That.sxfarts decision may be defended on the word- 
ing of Act XXVII of 1860 but cannot be treated as an authority 
in cases arising under Act VII of 1889 or Act XXXIX of 1925. 
On the analogy of tho decision in A4iaas Chandra Pauls caso 
(x) rent falling annually due for non-agricultural land from tenants 
of the estate of the deceased in his widows possession after his 
death cannot be recovered except by succession certificate, for 
rent due in respect of the estate of the deceased after his death is 
as much debt due to the deceased’s estate as compensation money 
for land acquired after his death, and the widow is not entitled to 
recover any rent from the tenant without each time applying 
for succession certificate for the sale, We donot think that this 
position can be maintained, though in .&íwas's case (т) the 
learned Judges were of opinion that a certificate under the Succes- 
sion Act should also be obtained for the rent due to the estate of 
the deceased during the lifetime of the widow. See Rancherdas v. 
Bhagubhai (3). | 
(1) (1911) 15 C. W. N. 1018. (а) (1874) #2 W. К. 45 
(3) (1893) L L. R. 18 Bom, 594- - 
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Reference in this connection may be made to tha case of 
Umesh Chandra Pramanik т. Mothura Mohan Haldar (1). There 
the claim was under section 68 of the Transfer of Property Act for 
money which had become due to the estate of the deceased 
mortgagee in the hands of his heir by reason of the mortgage 
security having been impaired on the happening of an event after 
the death of the mortgagee. It was held by the lower Court that 
the suit was not maintainable without a certificate under section 
4 of the Succession Act. That view was ovorruled by this Court 
and it was observed: “If that was so, can it be said that the 
money for which this suit was brought was a debt due to the 
estate of the deceased mortgagee within the meaning of section 4, 
sub-section т, clause A of the Succession Act ? Weare of opinion 
that the question must be answered in the negative, The case be- 
fore us is not like a case in which the! money was due to a deceased: 
person upon the expiry of a certain time when it fell due. The 
case before us is one in which if the security had remained unim- 
paired the right to demand the money couli never have accrued 
to the mortgagee or his legal representative and the right to obtain 
a personal decree against the  mortgagors arose only upon the 
happening of the contingency which might never have happened." 
The learned Judges held that the amount in suit there was not & 
debt under section 4 of the Succession Act, The observations 
made there apply with. equal force to the facts of the present 
d. - 

There is another way of looking at this question. As soon asa 
person dies his ownership of the property ceases and it becomes 
the property of his heirs subject to any life-astate though it does 
not actually vest in any individual until the termination of the 
life-estate, As soon as the life-estate ends and the widow dies, 
the reversioners then in being at once become entitled to the 
property left by the deceased. Ifthe property were not acquired 
by the Land Acquisition Collector it would have devolved on the 
heirs of the deceased Bankim Chandra who were in existence at 
the time of the death of the widow. That property is now repre- 
sented by the compensation money. It is not reasonable to hold 
that because the property which would otherwise have vasted in 
the petitioner and other heirs has been converted into monay 
the course of devolution will be impeded by sectioa ar4 of the 
Succession Act, Then again under section 32 of the Land 
Acquisition Act the money deposited under section 3: (2) shall 

(1) (1901) I. L. R, 98 Calc, 245. | 
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remain so deposited and vested as described in the:section until it 
may be'applied for by any person or persons becoming absolutely 
entitled to ії, On the death of the widow, the petitioner and the 
opposite party became absolutely entitled to the money deposited 
in the Land Acquisition Office and the, Collector under that sec- 


tion has to рау it to them, There is no indication in section 32 of | 


the Land Acquisition Act that the person who has become entitled 
to the money has to secure a certificate to get it. І 

The question that we have been called upon to determine in 
this case is what is the meaning of the expression '' debtor ofa 
deceased person.” The debt did ‘not accrus until яо years after 
the death of Bankim Chandra and the property acquired was іп 
the hands of the widow subject to the reversionary right of the 
petitioner and others, In these circumstances can the Collector 
be called & debtor of the deceased Bankim Chandra? The 
answer in our opinion is in the negative If the Collector by forced 
language may be called debtor of the estate of the deceased, the 
Act does not apply to debts due to the deceased's estate. ~ : 

As we are unable to agree with the decision in Айма; Chandra 
Paul ч, Probodk Chandra Paul (т) the only course left open to us 
is to refer the matter for decision by a Full Bench. We accord- 
ingly refer the following questions to the Full Bench :— 

(1) Ifa property is acquired under the Land Acquisition Act 
after the death of the owner when it was in the handa of his 
widow ог а person having a life-estate and the compensation 
money is kept in deposit in the Land Acquisition Collector's 
Office under the section 3r of the Land Acquisition Act, 1894, is 
such amount a debt within the meaning of section 214 of the 
Indian. Succession Act, 1925; for which a certificate under Part X 
of that Act has to be obtained: ? 

(a) Was the case of Айма; Rena Paul v. Probedk Chandra 
Paul, (т) rightly decided > 

As the question arises in the exercise of our revisional jurisdic- 
tion we refer the matter to.a Full Bench under Chapter VIL, rule 
s ofthe Rules of the High Court, Appellate Side, for such 
orders, as to.snch Bench may seem fit, 3 

° Messrs, Sarat Chandra Rey ChotodAwri and Sant inar Rey 
Chetodhuri for the Applicant. 

"Messrs, Rupendra Kumar Milter and | балта Prosa. Muhho- 
padkya for the Opposite Party in Nos, 150 and 151. . >, 


(1) (1911) 13 C. W. М. 1018. . S o 
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Messrs. Someswar Prosad Mukerjes апа. Prohash Chandra Bhoss 
far the Opposite Party in No. 15a. è 


Mr. Sorat Chandra Roy Chowdhuri argued that the definition 
as was formulated by Romesh Chandra Mitter J. in Bisk#oo v. 
Mungul (1) should be accepted as correct one. He based his 
argument on two points viz, (1) this is a case in which the Judge 
has no jurisdiction ; (2) this money is not due fo the deceased— 
this is not a debt of the deceased person and (3) the Judge 
bad no jurisdiction under section 3a, Land Acquisition Act. 


Mr. Someswar Prasad Mukerjee argued :—‘ Debt due to the 
deceased " means debt due to the deceased’s estate-—whether 
accruing during or after the life time of the owner, Vide Mussamut 
Tripoora Soondures (3). The judgment of Hon'ble Mr, Justice Kemp 
in Mussamui Tripoora Soondures (2) though it ia exfarie, is still 
а judgment in the proper sense of the term for it contains the 
considered views and opinions of a learned Judge. In the case of 
Abinas Chandra Pauly. Prebodh Chandra Ран! (3) the learned 
Judge's remark in page rorg is merely an obfer dictum. The 
decision as it stands supports the contention in the present case. 
The definition given in Banckharam v. Adyanath(4)is not exhaustive. 
It was decided whether in that particular case the money was a 
debt or not: Annapurna v. Nalini Mohan (5); Ram Raj v. Brij 


Nath (6); Umesh v. Mothura (7) and Raschordas т. Bhagubhai (8) 
were referred to. А | 


Mr, Rupendra Kumar Mitter argued whether section 115 
Civil Procedure Code is applicable in this case, Further whether 
the intervention of one or more widows’ estate takes it out of (ће 
purview of section я14 of Act 39 of 1925, He based his argument 
on the judgment of Hon'ble Mr. Justice Kemp in Zriposra 
Seondures (з) to support the grant of succession certificate. — . 

E | CA. Y. 

The following j udgments were delivered: | А 
. Rankin, С. J:—Rai Bankim Chandra Chatterjee Bahadur died 
in 1894 leaving a widow and two daughters, The first daughter 
had four sons and'the second three sons. The widow and both 
daughters are now dead, In his Will no mention was made of 


(1) (1875) 24 W. R, 103. d ? Se 


(a) (1874) 22 W. R, 45. (3) (1911) 15 C. W. N. 1018. 
(4) (1909) I. L-R. 36 Calc. 936 $ 10 C. L., J. 180 
(5) (1914) L L, R. 42 Calc. го. (б) (1913) I. L. R. 35 АН. 47a 


(7) (1901) I. L. R. 38 Calc. 246, (3) (1893) 1.1. В, 18, Bom. 394. 
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the nd with which this case is concerned. The widow in due 
course got Letters of Administration to his estate with the Will 
annexed. In 1936 land acquisition proceedings began and certain 
land was compulsorily acquired in the widows life-time. The 
compensation money Rs, 2000 was kept in deposit under section 
зт (з) of the Land Acquisition Act. In туту the widow died. 
One. daughter had predeceased her and the other died in 1927. 
Thereupon, in 1928, three sons of the daughter who had first. 
died made applications to the Subordinate Jadge for succession 
certificates with reference tothe share due to each in the com- 
pensation money. A son of the other daughter objected to these 
applications: but. the certificates were granted. Thereupon he 
appealed to the District Judge, a4 Parganas, who dismissed his 
appeals with costs. He then applied for and obtained from a 
Division Bench of this Court three several Rules each calling 
on the applicant for certificate to show cause why the order of 
the District Judge should not be set aside. These Rules ware 
granted in the Revisional Jurisdiction and under the powers oon- 
ferred by section 115 of the Code, ' 

It may be as well that it should here be explained that before 
making applications for succession certificates the applicants had 
petitioned the Land Acquisition Judge for payment to them of 
their share of the money, That Judge had on the 18th April 
1928 directed them to obtain succession certificates for -with- 
drawal of the amount from the Court, 

The Rules granted by this Court came on for hearing before 
my learned brothers Suhrawardy and Jack, JJ. It was conten 
ded before them that a succession certificate could only be gran 
ted in respect of a debt due to the deceased and that the com- 
pensation money, even if it was a debt, was not а debt dus to the 
deceased. This was the ground upon which the objector had rosis- 
ted the grant of these certificates before the Subordinate Judge and 
before the District Judge. It has now been elaborately discussed 
in four Courts. In support of the decisions of the Courts below 
the case of Abinas v. Probedk (1) was relied on. The learned 
Judges of the, Division Bench disagreed with this decision and 


in their order of Reference have discussed various other cases: 


incwhich.a similar question has come before the Courts: Bas- 
chharam v. Adyanath (а); danapurna v. Nalin’ Mohon (3), Bishneo 
(1) (1911) 15 C. W, М. 1018, - RSS 
(а) (1909) I. L. R, 36 Calc. 9365 10 C. L. J. тоо, 
(3) (1914) I. L.R 42 Calc. 10. . 
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v. Mungul (т); Im. re: Mussamut Tripoora Soondures (2), Ran- 
chordas у, Bhagubhat (3); Umesh v. Mothura, (4) They have re- 
ferred the following questions to the Full Bench :— 

(1) If a property is acquired under the Land Acquisition Act 
after ihe death of the owner when it was in the bands of his 
widow or a person having a life-estate and the compensation 
money i& kept in deposit in the Land Acquisition Collector's 
Office under section 31 of the Land Acquisition Act, 1894, is 
such amount a debt within the meaning of section #14 of the 
Indian Succession Act, 1925, for which a certificate under Part 
X of that Act has to be obtained ? 

(2) Was the case Adinas Chandra Рам! v. Probodà семя 
Paul (5) rightly decided ? » 

The reasoning of the learned District Juige was. to the effect 
that if it was proper and necessary for him in this proceeding, and 
in the absence of the person or authority by whom the sum celai- 
med was alleged to be payable, to determine whether or not in 
strictness the claim of the applicants for certificate wasa cleim 
for a debt due to the deceased, he would be disposed to answer 
that question in the negative ; nevertheless it was not incumbent 
upon him before making the grant of a certificate to enquire too 
closely into the questions whether the sum of money claimed was 
due and whether it had been due to the deceased within the 
meaning of the provisions of the Succession Act. 

The order of Reference in my judgment does not at all points 
succeed in keeping separate two questions which are different. 
One question which can be raised is the question whether under 
section 214 ofthe Succession- Act the Land Acquisition Judge 
was entitled to refuse an order for payment of any portion of 
the money unless a succession certificate was produced by the 
applicant. This question does not arise in the present case, 
Nor could it be decided between the present parties. The only 
question whichin this proceeding is open for discussion is the 
question whether the Subordinate Judge, finding that the appli- 
cants desired, for the purpose of prosecuting their claim, to be 
formally clothed with the character of representatives of the de- 
ceased, was entitled.in all the circumstances of the case, and upon 
the usual safeguards, to give them a certificate which would have this 
effect for what it was worth ; or whether, on the other hand, he was. 


(1) (1875) 24 W. R. жоу, (а) (1874) 22 W. R. 45. 
(3) (1893) 1. 1. R, 18 Bom. 304. (41 (1001) Т. L R, я8 Саїс.-246. 
(5) (1911) 15 C. W. №. 018. 
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obliged tp decide in the presence of these parties, and in the 
absence of the person ot authority from whom the money was 
claimed, the question ag to the character and reality of the claim ; 
and whether, if he reached the conclusion, as a result of the 
evidence adduced, that the Compensation money was not a debt 
due to the deceased, he was obliged thereupon to act upon this 
view and to refuse a certificate which would enable the applicants 
to put themselves forward to the Land Acquisition Judge ina 
representative character. 

If the compensation money was not a debt due to the deceased 
no succession certificate could operate as giving title to the 
money. Before the Land Acquisition Judge a succession certi- 
ficate would in no way prevent the objector from contending 
that the compensation money was not a debt due to the deceased 
and from putting forward his own title thereto. Indeed in any 
case in which there із room for serious controversy as to the na- 
ture and character of the claim to a sum of money, it is marfífest- 
ly more convenient, and more in accordance with familiar notions 
of procedure, that the controversy as to this matter should be 
carried on and decided after the party desiring to do so has been 
put ina position to assert any claim of the deceased, rather 
than that it should be decided in the absence of the party who 
is interested in getting a good discharge and upon an issue 
whether or nota right to stand in the shoes of the deceased 
should be accorded tothe person who asks leave to prosecute 
the claim in that character. 

Section 372 of the Succession Act provides that an application 
for a succession certificate must be verified like a plaint and shall 
set forth inter alia the right undér which the petitioner claims and 
the debts and securities in respect of which the certificate is appli- 
ed for, Section 373 provides that if the Judge is satisfied that 
there is ground for entertaining the application, һе shall fix a date 
for hearing and issue certain notices and upon the date fixed or 
аз sbon thereafter as may be practicable “ shall proceed to decide 
in a summary manner the right to the certificate," Clauses s 
and з are às follows:— | ` 

“(a). When the Judge decides the right thereto to belong 
to the applicant, the ‘Judge shall make an order for the grant of 
the certificate to him," 

*(3). If the Julgo cannot decide the right to thé cértifióate 
without determining questions of law or fact which seem to him to 
be too intricate arid difficult for determination in a summary 
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proceeding, he may nevertheless grant a certificato to the applicant 
if he appears to be the person having prima facie the best title 
thereto,” Е = A 

An examination of this section leads me to the conclusion 
that the Legislature contemplated first that the District Judge 
should be satisfied not that a succession certificate will be neces 
sary or exigible under section 214 or oth erwise, but that there is 
“ground for entertaining the application.” That is to say, that it 
is a serious and sensible application by a person who desires to 
make a claim in the representative character which he seeks. 
Clauses з and 3 contemplate that the Judge shall endeavour to 
determine whether the applicant is the proper person or a 
proper person to be clothed with tbe representative character 
and itis made abundantly clear that any intricate questions of 
fact or‘law bearing upon this question may be solved in a sum- 
mary manner. The Legislature by exacting fees and by making 
provision for the requirement of a bond world seem to hare 
taken away all temptation to apply for a succession certificate save 
in cases where а succession certificate will enable the grantee 
to prosecute a claim as a representative of the deceased with 
greater advantage than he would have been able to do in the 
absence of this representative right. Section 387 provides that 
no decisionjunder this part upon any question of right between 
any parties shall be held to bar the trial of the same question 
in any suit or in any other proceeding between the same parties, 
In my opinion nothing could be more misguided, unnecessary 
and objectionable than ihat questions of the exact character of 
an applicant's claim?should be litigated upon an application for 


_asuccession certificate and in the absence of the party or 


authority against whom the claim is made, The objector in the 
present case, for. example, is in no way damnified by the grant 
of the .certificate. He is entitled to object before the Land 
Acquisition Judge to any order for payment out of the compen- 
sation money upon any ground which he can establish showing 
that the money was not due to the deceased but is money which, 
in the events that have happened, is payable to him. If he 
has any grievance against the order of the r8th April, 1928, he 
has his remedy. To insist upon litigating the questions at issue 
between the parties under the provisions of Section 373 of the 
Succession Act is merely the. tactics of obstruction, 

On the other hand it would clearly be inconvenient if ina 
case such as this the. Land Acquisition Court should take the 
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view that the nature and character of the claim was such as to 
entitle it ® to require the production of a succession certificate, 
while at the same time the Judge to whom applicatien for such 
Certificate must be made purported to declde berween these 
parties that the debt in question could not be regarded as having 
been due to the deceased and that accordingly no right to 
represent the deceased for the purpose could be given to any 
one. In my opinion itis not the law that the Court upon an 
application for 4 certificate has to decide for itself, as a condition 
of granting the certificate, that the case is one in which the 
debt was due to the decessed person within the meaning of 
Section arg. А reasonable and sensible claim to be enabled 
to proceed against a third party as being a debtor of a deceased 
person is sufficient for the purpose of clothing the Court with 
jurisdiction under section 373 &nd may be СЕРЕ 
for entertaining the application. 

As regards the case of Anas v. Prošodk (1), I desire to 
observe that I do not think that questions of this character can 
be decided merely upon the principle that it is not necessary or 
advisable ‘Чо place a narrow and restricted construction upon 
the provisions of the Succession Certificate Act”. If this case 
were a case in which it was propér or necessary to decide the 
question whether the Land Acquisition Court was entitled -to 
refuse payment to the applicants under section a14 of the Act, it 
would I think be very necessary to point out that this section isa 
restrictive section and must be carefully and accurately construed. 
I demur very strongly, for example; ќо a contention that arrears 
of rent accruing dus in respect of premises comprised іп the 
deceased's-estate in respect of a period subsequent to -his death 
cannot be recovered without a succession certificate, There can 
be no question under section ar4 of treating something as due 
to the deceased orto his estate by any kind of legal fiction -or 
analogy. Thé question before us is to be settled in my judgment 
by a cateful consideration of the summary procedure laid -down 
by the Legislature in Section 373. This shows with great clear- 
neas that the issue of a succession certificate may be justified 
without the Court arriving at a -conclusion to the effect that 
such a certificate is a necessary condition without which the 
claim could not succeed, or that the debts were due to the 
deceased, 

Under Act XXVII of 1860 the effect of a certificate was not 

(1) (1911) 15 C. W. М. 1018 Я ر 2ة‎ 
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Crw. limited to the particular debts mentioned in. the application. 
соз: It was conclusive of the’ representative title against all debtors 1 

магн to the deceased, In BAugodutty v. Bholanath (1) it was conten- 
Bele a ded that there could be no debts due to the deceased and it 
АКЕМИ жав laid down that this was not a matter for the Judge's consi- 


Mukherjeo. dergtion, “I am inclined to think" said Jackson, J., “it would 
Rankin, C. y. be convenient ifthe law provided that all applications for certi- 
IT ficate should state that there are debts due to the estate and 
that the Judge should satisfy himself that there are grounds for 

making the application", In a later case Loch, J., observed: 

"It might so happen that the applicant is not aware of the exis 

tence of debts, but applies for a certificate as а precaution”. 

Skuru? v. Thakoormones (2). In 1875 we find Glover, J., repeating 

the same rule and in the same way as Jackson, J. had done: 

“The current of decisions in this Court . . . seems to lay 

it down that the petitioner for а certificate nesi do nothing more 

than prove bis title to collect the debts if there аге any. І. 

should certáinly have thought that it was first necessary to show 

that there was a need for the certificate by giving at least prima 

facie evidence of the existence of debts ; but as I have not been 

shown any decision going to that length I am willing to follow 

the rulings mentioned above, and to hold that the petitioners’ 

title was the thing to be looked to”: Besmu/ v. Shikkwr (3), 

The basis of these decisions was the language of Section 3 of 

the Act of 1860, on which it appeared that the one thing which 

the, Court had to, do was to “determine the right to the, certi- 

. ficate", “It may be" as Jackson, J., observed in the case already 
cited Bhugobuity v. Bholanath (1) "that the person who obtains 

such certificate obtains, an entirely barren title, and that he would 

derive no benefit from it whatever, but that is his affair’. Now 

Bishseo v. Мин ы (4) which has been greatly relied upon by 

the objector. in this case was decided under the, Act of 1860 and 

the observations of Mitter, J. were made with reference tothe 
construction put upon the Act by. the cases to which I have 

referred and by other cases decided in the same sense. He 

says ofthem "It is aufficient to observe that they mere]y lay 

down that . . . it is not the business of the Judge to enquire 

into the question whether there were debts due to the deceased 
person or not, Granting that to. be the case, it do^s пор follow 

that when without any inquiry itis admitted by the parties that 


P (1867) 8 W. R. 317. 
(а) (1858) 9 W. Б, 240. (3) (1875) 24 W. В. зи. 
(4) (1875) 14 W. К. 203. й 
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there were no debts due to the deceased the Court would atill 
be bodnd to grant a certiflcate under Act XXVII of 1860,” 
Mitter, J. was dealing with the case upon appeal: he gives no 
support to the theory that there has to be a finding as to the 
existence of debts due to the deceased as a condition of the 
Judge’s jurisdiction to grant а certificate. Не is only saying that 
the Court is not helpless and is not bound to grant an applica- 
tion which can be seen without further enquiry to be base- 
less. 


When the Legislature came to amend the Act of 1860 it took- 


occasion іп the new Act (VII of 1889) to effect several changes. 
The most important change was that it permitted an applicant 
to confine his application to those debts which ha chose to in- 
clude and gave the certificate effect only as regards the parti- 
cular debts specified therein. lt made more clear that the 
Judge's enquiry was to be summary but it retained as the descrip- 
tion of the subject matter the phrase “the right to the certificate.” 
There is every reason to think that the line of decisions from 
. which I have cited had not escaped its attention, It seems 
indeed to have adopted, if mot adopted, the language of 
Jackson, J, in BAwgodwtty v. Bholanath (x) (above cited), It 
required the Jüdge not to decide upon contest whether the 
particular debts included in the application were really due 
at all or жеге really due to the deceased but to satisfy himself 
before he fixed a day for hearing or issued notices "that there 
is ground for entertaining the application," To my mind there 
is both logic and policy in this. J do not say that the Judge 
may not change his mind and in the’ end dismiss the application 
as baseless altogether but the contest after notices have issued 
is still to be confined to “the right to the certificate.” Prima 
facie а person disputing the tide of the deceased to the debts 
in question is only putting himself out of Court, showing good 
reason why some willing person other tban himself should be 
authorised to assert the claim in the right of the deceased. No 
doubt there may be baseless claims for a certificate. and it is 
right that the Court should not be helpless to resist them, . But 
І demur altogether to any doctrine which involves the Judge 
in finding upon contest at the enquiry that there is good prima 
facie evidence that the debts were due to the deceased. If 
Radha Rani v. Brindabun (а) involves this then I think it should 
be overruled, There the certificate had been granted without 


(1) (965) 8 W. X. 317. (8) (1897) 1. L. R. 3$ Calc. здо. 
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Any evidence at all although it was opposed. The Judge. would 
‘seem to have refused to consider at any stage whether there was 
any ground for entertaining the application, Maclean, C. J. 
said "I think he is bound to enquire into the matter and require 
at least some evidence to show that there is a prima facie case 
that the. property belonged to the deceased person." This 
does not seem to mean that he must hear the objector's evidence 
and argument upon the point and decide whether in the enda 
good prima facie case has been made out upon the evidence as 


‘a whole. In the present case for example the Judge if he 


thought the order of the Land Acquisition Court was “ground 
for entertaining the application" would have been entirely within 
his rights. Бнеј Krishna v. Balabhadra (1) was a very diffe- 
Tent саве: It was an appeal by an applicant who claimed as 
adopted son апа whose application for certificate had been 
dismissed without enquiry at all as to her right to the certificate. 
I do not find in the jadgments in Bat Kashi v. Parbkw (з) any 
reference to the legislature’s provision for the Judge being satis- 
fied that there are grounds for entertaining the application, but 
the reasoning of. Chandavarkar, J. in that case is unanswerable 
in so far asit shows that an enquiry into the existence of the 
debt is a useless proceeding, The question there was precisely 
ashere whether the debt belonged to the deceased or to the 
objector in an independent right. The same view has been 
taken in Madras : Seimivasachariar Y. Gopalan (3). — 

^ Of the two questions which have been putto the Full Bench 
І would observe that the first question together with a consider 
able portion of the order of Reference deals with a matter which 
in this case. does not "arise. Wo are not here concerned with 
the question whether a certificate “has to be obtained.” We 
are only concerned with the question whether the learned Judge 
had jurisdiction to issue the certificate, As regards the question 
whether Айлаў: case (4) was rightly decided, I am of opinion 


‘that it was open to the Court in that case to make the order 


which it made, namely to send the case back to the District 
Judge for retrial in accordance with law. But I am not prepared 
to say that I approve of the мош by which this order was 
supported. . 

In my opinion the Subordinate Judge had jurisdiction to make 
the order in this case and the, opposition on tue part of the 


w (1896) I. LR. эз Cale, 431. _ (2) (1903) I. L. К. a8 Bom. пф 
(3) (1914) 36 M. L. J, 305. (4) (1911) 15 С. W. М, TOTS. 
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objector has been misguided throughout In my judgment the 
case is"hot one, on any view of it, which calls for our interference 
under Section 115 of the Code and the correct order to make is 
thet we should discharge the Rules with costs before the Division 
Bench and before us. Consolidated hearing fee before both Ben- 
ches five fold mohurs. 

C. C. Ghose, J.—I agree. - 

B. B. Ghose, J.—I agree. 

М. N. Mukerji, J.—1 agree. 

D. N. Mitter, J.—I entirely agree in the judgment delivered 
by my Lord Chief Justice. i 


A. T. M. І Rule discharged, 


* 


APPELLATE CIVIL. 
Before. Mr. Justice M. N. Mukerji and Mr. Justice S. С, Mullick, 
SAILENDRA NATH BOSE AND orHzzs 


v, 


CHARU CHANDRA BANERJI Aw» o15xgs,* 
Seii, maintainability of—Declarsiory suli—~Specthe Relief Aci (I of 1877), Ste. 
43I—Infrucinous declaration. 

Section 42 of the Specific Rellef Act does not sanction every form of declara» 
tion but only а declaration that the plaintiff is entitled to any legal character or to 
any right ta any property: Desdali v, Kedar Nath (1). . 

A Court will never make а doclaration that is likely to be Infruotuous. 

Three separate james wore held by defendant No. 31 under three set of land. 
lords, defendants Nos. І to зо. Defendant No. 31 mortgaged the James ‘with 
other lands to the plaintiff. The landlords however, ignoring the existence of 
the separate james instituted two sults for rent troating all the lands ая constitet- 


“Appeal from Appellate Decree No. 564 of 1927, against the decree of Babu 
Kamini Kanta Dutt, Subordinate Judge of Khulna, dated the goth September, 
1926, affirming that of Babu Nripendra Nath Guha, Munsiff, sud Court, of 
Khulna, dated the 37th July, 1925. 

(1) (1914) 1. І. R. 59 Cale, 794, 
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ing опе јата. Having obtained decrees the defondants Nos, Y to jo put ap tho 
lands to selo alleging that they wore the lands in arrears. The plaintiff thoa 
lustituted the present suit asking that & declaration might be made that the two 
decrees were really money decroes and the wakal in arrear could not be sold with 


“power to annul Incumbrances under Chapter XIV of the Bengal Tenancy Act: 


Hold, that the sult was not maintainabis, as the relief prayed for was one 
which was not authorised by section 43 of the Specific Relief Act and as such 
a declaration, lf permitted, would be Infructuous without а rellef In the shape of 
permanent injunction. 

Appeal by the Defendants. - 
Suit for declaration. : 
-. The material facts appear from the judgment, 
` Messrs, Narendra Chandra Bose ani Satyendra Nath Mitter 
for the Appellants. 
Messrs. Kshitish Chandra Chakravarty and Panchanan Ghoshal 
for the Plaintiff Respondent. 


The judgment of the Court was as follows: 


The suit out of which this appeal has arisen has been decreed 
by both the Courts below. 


The plaintiff's caso was as follows :—There із а Gantijama com 
prised of about goo Bighas of lend of which the holders were 
the defendants Nos. x to 23, Nos. 24 їо зо and one Kedar Ghosh, 
and'No. 30, owning respectively 5-6th, 1-rath and r-1zth shares 
therein. The defendant No. зт for himself and also on behalf 
of,his brother the defendant No. 32 obtained а maurashi mokarari 
lease of a 5-6th share of the said. jama from the defendants Nos. 
т to 23 іп 1308 B. S ata rental of Rs, 303 and odd.--Subsequen- 
tly the defendant No. зт obtained settlements of an r-rath 
share from the defendants Nos. s4 to 29 and the said Kedar 
Ghosh at a rental of Rs. зо and odd, and also a settlement of the 
remaining r-rath share from the defendant No. go at the same 
rental, Thereafter the interest of Kedar Ghosh passed to the 
defendants. Nos. r9 to 23 and the defendant No. 32 sold his 
interest to the defendant No. 3r. Thus there were three separate 
jamas held by the defendant No. 31 under three sets of landlords. 
The defendant No, 3r mortgaged these three jamas to the plain 
tiff along with other lands by a registered deed executed in 1326 
В. 8, for Ra, 5000, The landlords however, ignoring the existence 
of the separate jamas instituted two suits for rent treating all the 
lands as constituting one jama and as bearing a total rental of 
Rs. 364 and odd. Опе of these suits was No. 829 of r9ss in 
which the defendants Nos, зт and 32 were both impleaded as 
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defendanjs. The other suit was No, 2308 of 1923 which was by 
all the landlords with the exception of defendant No. ar, and 
against the defendant No. 31 only, Having obtained decrees in 
the aforesaid suits the said defendants Nos. r to 30 put up the 
lands to sale alleging that they were the lands in arrears. The 
plaintiff then instituted the suit asking for the following reliefs : 
(Ка) that a declaration may be made to the effect that the two 
decrees aforesaid are really money decrees and the mehal in arrear 
cannot be sold with power to annul incumbrances under Chapter 
XIV of the Bengal Tenancy Act; (Kha) that it may be declared 
that the lands attached form a maurasi mokarari intermediate 
ganti jama and not a nontransferable ryoti jama ; and (ga) that 
a temporary injunction may be granted restraining the defendants 
Nos, 1 to 30 from selling the attached properties by auction till 
the final disposal of the suit. Prayer (kha) appears to have been 
subsequently withdrawn and prayer (ga) was rejected by the trial 
Court inasmuch 9s there was no prayer for permanent injunction 
to the same effect, The Courts below have decreed the suit in 
plaintiff's favour in terms of prayer (ka). И 

Apart from the objection that in instituting the suit the plain 
tiff was crying before he was hurt—for it may . just as well be that 
the mortgage would never be annulled even though the properties— 
are sold with power to the purchaser to annul all encumbrances 
the suit for the declaratory relief ‘which the plaintiff asked for in 
prayer Kain our opinion was not maintainable in law, Tho 
declaration asked for is in substance merely a declaration as to 
the legal effect bf two decrees passed by the Courts. If this declara- 
tion was asked for as ancillary or introductory to some other relief 
or reliefs also asked for, section 42 of the Specific Relief Act would 
have had nothing to do with the matter and such a declaration 
would have rested on long established practice ; but as the relief 
for this declaration stands alone it is one which must be autho- 
rised by that section, which does not sanction every form of decla- 
ration but only a declaration that the plaintiff is entitled to any 
legal character or to any right to any property [See Deokali Koer v. 
Kedar Nath (1)]. The declaration asked for does not go anywhere 
near what section 42 of the Specific Rellef Act contemplates, In- 
deed it is not even alleged that the plaintiff's status or right at mort- 
gageo has ever been denied. Again if it be assumed that such а 
declaration is permissible, it will be simply infructuous, without 
a relief in the shape of a permanent injunction for the Court in 

(з) (тота) I. L. R. 39 Cale, rog- a 
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which the decrees are executed will in no way be bound by 
a declaration made by a different Court əs to the characfet of the 
decrees under execution before it. It is well established that a 
Court will never make a declaration that is likely is be infructuous, 
` It has been brought to our notice that the respondents Nos, 29 
to sga have died during the pendency of this appeal and their 
heirs have not been brought on the record, The appeal in so far as 
those respondents are concerned must be taken to have abated and 
to have proceeded without them, This however does not affect 
the appeal аз against the other respondents which in our opinion, 
must succeed, and it is accordingly allowed, the decrees of the 
Courts below being set aside and the suit dismissed with costs 
in all the Courts, 


A. T. M. Appeal allowed. 


Before Mr. Justice Jach and Mr, Justices D. N. Mitter. 
ABINASH CHANDRA GHOSH 


v. 


NARHARI METHER AND ANOTHER,” 


Limitation — Limitation Act (IX ef 1908), Sch. I. Arts. 141, 149—Adwerse 
~pecsession against Hindu widew—Suit by reversiener after ‚дез death. 


A sult brought by a reversioner for possession of Immovable property to thé 
poescesion of which а female heir had been entitled 1s not barred if brought 
within 13 years from tho death of the female heir, although she may havé booa 
Ont of possession for more than 12 years. It is only barred when the adverse 
possession was the result of a decree which [s binding against the reversioner t : 
Vitkialinga v. Srirengaika (1) explained. Arabinde diro v. Manorama (2) 
dissented from. 

* Appeal from Appellate Decree No, 702 of 1937, against the decrea of N, 
G. A. Edgley Esq, Additional District Judge, rst Court, of 24-Pergannas, dated 
the 2200 November, 1916, reversing that of Babu Hem Chandra Mitra, Subordi- 
nate. Judge, znd Court, Allpore, dated ths goth June, 1925. 


tSee Mussumma? Jagre Dai т Utsave Lal (1929) ҳо C, L. J. 5з (P. C )e- Rep. 


(1) (1935) L. R. sa I. А. 323 ; 43 C. Le J, 563. р 
(а) (1928) 1. L. R 56 Cale. go 5 33 C. w. М. 915. З " 
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* Article 4% Schedule 1 of the Limitation Act has no application where the 
relationship of landlord and tenant does not exist between the ack 
" Appeal by Defendant No. т. 

Suit for recovery of possession after declaration of title, 

The material facts appear from the judgment, 

Messrs. Brojendra Nath Chatterjes, Satindra Nath Roy Chow- 
@hury and Banku Behary Mullick Chowdhury for the Appellant. 

М», Rupendra Kumar Mitter for the Plaintiff Respondent. 

The following judgments were delivered : 

- D. N. Mitter, J. The plaintiff now respondent having sued to 
recover possession of a plot of land now in dispute in this suit 
after declaration of his title to the same had his suit dismissed by 
the Subordinate Judge of 24 Pergannas on the ground of limita- 
tion there being a finding in his favour onthe question of title, 
This decision has been reversed by the Additional District Judge 
of 24 Pargannas on appeal and plaintiff's suit had been decreed. 

Against the decision the defendant No, 1 has preferred this 
appeal, Two points have been argued on this appeal (1) that the 
decision uf the Lower Appellate Court that the suit is not barred 
by limitation is wrong (a) that the Lower Appellate Court was 
clearly in error in not allowing the appellant to support the 
judgment of the Subordinate Judge on the ground that the 
plaintiff had failed to establish title to the disputed land a ground 
which had been decided against him by the Court of first instance 
and in so doing has misunderstood the plain provisions of Order 
XLI rule яз of the Code of Civil Procedure. 

° The material facts necessary for determining the questions 
raised by this appeal are these :—The property in suit admittedly 
belonged to one Rup Narain Basak and by successivo tranafers 
devolved on Padmabati, On her death it devolved on her son 
Lakhi Narain Goswami, Lakhi Narain died leaving behind him 
a widow Dino Moyee who obtained a Hindu widow’s estate in the 
property now in question, She executed a deed of surrender of 
all her husband's estate in favour of one Atal Goswami, Atal who 
was the next reversioner died in the month of Assar 1327 B. S, 
On Atal's death the property devolred on his widow Mrivalini, ая 
Atal left no son but only two daughters besides the widow behind 
him, Mrinalini sold the disputed: plot to the plaintiff for legal 
necessity. This is plaintiffs title, Plaintiffs case is that defen- 
dant No. 1's father executed a Kabuliat in favour of Dinamoyee 
but aś this deed is an unregistered document it has been rightly 
excluded from evidence and nothing morb feed be waid about it 
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Plaintiff's case further is that a registered Kabuliat in respect of 
the disputed land (Ex. 6) was executed by defeniant No. r in the 
year 1298 B. S, in favour of Dinamoyee in the benami of defen- 
dant No, з. In тото Dinamoyee brought a suit for rent against 
defendant No. 2 on the basis of the Kabuliat. In that suit on the 
objection of defendant No a defendant No. r was impleaded on 
the a8th June тото. The suit however was decreed against 
defendant No. s and dismissed against defendant No. r, as he 
denied the relationship of landlord and tenant, The decree was exe- 
cuted against defendant No. я and the land and the but standing 
thereon was attached as the appellant states. The respondent says 
that only the hut was attached on the r4th July rgro, It does not 
appear clear on the proceedings whether the land and hut were 
both attached, On the other hand the register shows that the 
hut only was attached. Acclaim was preferred by defendant with 
the result that defendant No. r was found to be in possession on 
his own account and the attached property whatever it was was 
released, The present suit was instituted originally on August 
3rd 1922 and the Subordinate Judge held that as the suit was 
filed more than rz years after the 23th June того the date when 
the denial of tenancy by defendant No. т was given eff:ct to the 
suit was barred by limitation, On the other hand the learned 
District Judge has reached the conclusion that Article 143 of the 
Ist Schedule to the Limitation Act applied and the forfeiture was 
incurred not on the date when the denial was given effect to by 
the judgment of the Munsif but on the date when some overt 
act was done by Dinamoyes і. e. on the date when sho served & 
notice on defendant No, т і. е, on the rsth January тот and as 
such the suit was well within the period of limitation, The appel- 
lant contends that this view cannot be sustained. 

It seems to us that Article 143 has no application to the pre- 
sent case because the relationship of landlord and tenant does not 
exist and has not existed between the plaintiff and defendant No. 
I. It was so decided in the Rent Suit No. буа of 1910 in the 
Munsif’s Court at Sealdah. The defendant No. т has been in 
adverse possession for more than тз years before the present suit, 
Dinamoyee died on the 1st of April 1918 and the present suit 
has been instituted within га years from the date of her death, 


.Tbe question is whether the adverse possession against Dinamoyee 
„could be tacked to the adverse possession against the plaintiff or 


his predecessor in title so as to extinguish plaintiff's right, Atal 
Goswami through whom the plaintiff claims did not inherit the 
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disputed property from Dinamoyee but from Lakhi Narayan whose 
reversionary heir Atal was, In these circumstances the adverse 
possession of defendant as against Dinomoyee cannot be tacked 
to the adverse possession as against Atal who died in тозо or 
of his successor in interest, It is argued however forthe appel 
lant that the adverse possession which barred the widow Dinamoyee 
would also bar the reversioner Atal or the plaintiff who claims 
through him. This contention however seems to be opposed 
to the decision of thelr Lordships of the Judicial Committee in 
the case of Rancher Das v. Parvatibai (т) where the defence of 
limitation was raised but their Lordships held thatit did not 
apply saying: “ It is not necessary to consider what might be the 
case if the widows or the survivor of them were suing as the 
plaintiff does not derive his rlght from or through them and the 
extinguishment of their right would not extinguish his.” It is’ said 
on behalf ofthe appellant that this decision has been explained 
in another recent decision of their Lordships of the Privy 
Council in the case of  PaitkiaHnmga v. Srirangatka (з) and 
it is contended thatthe true effect of this later decision of 
their Lordships is to hold that adverse -possession for more 
than the statutory period which would Баг а widow would also 
bar the reversioner. In support of this contention reliance has 
-been placed on а recent decision of Mr, Justice Page in the casa 
of Arabinds Tagore v. Manorama Devi (3). It seems to us that the 
decision in Йа айрат case (2) above referred to turned on the 
circumstances that the decree of 1893 as to adverse possession 
was binding on the estate, In this case their Lordships were 
really considering the rule in the .S&/vagamgG case (4) namely ;— 
“ Where the estate of a deceased Hindu has vested in a female 
heir a decree fairly and properly obtained against her in regard 
to the estate is in the absence of fraud or collusion, binding on the 
reversionary heir.” Although it is not right to speak of a Hindu 
widow's estate as a mere estate for life for as has been pointed out 
by their Lordships of the Judicial Committee of the Privy Council 
in the case of Afoniram Kelita v. Keri Kolitami (5) she bolds an 
estate of inheritance to herself and thetheirs of her husband still 


(х) (1899) L. В. 236 1, A. үт; I. L. К. $3 Bom. 735. 

(з) (1925) L. К. 53 1. A. 322 3 43 C. L.. J. 563. 

(3) (1928) I. L. R. 56 Cale. роз у 31 C. W. М. 915. 

(4) 1863) 9 M. 1. А. 563 ; 8 W. R, P. C. з. | 

(5) (1880) 1. L. R. s Cale. 776 (789) ; L. Ry 7 I. A, 115; 6 C. L. R. зая, 
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for the purposes of limitation it must be taken to be an estate of an 
ordinary tenant for life and as Sir Charles Farran, С. J. of ‘Bombay 
pointed out that article r4r appears to be intended for limitation 
purposes to do away with the anomalies which surround а Hindu 
widow's estate and other estates analogous thereto and to assimilate 
it for these purposes and for these purposes only to that of the estate 
of an ordinary tenant for life; see Vwmdrovamdas v. Cursen- 
Mas (т). This decision was affirmed on a peal by their Lordships 
of the Judicial Committee in Rancher Das v. Parvati (ж) already 
referred to, The descision of the Judicial Committee in Rancher 
Das's case (з) has always been understood in India as an authority 
for'the proposition that the statutes of limitation can never begin 
to run against the reversioner in consequence of dispossession 
of the limited owner whether a Hindu widow or daughter and 
that in all cases the reversioner has ra years from the death of 
the Hindu widow or daughter or mother asthe case may be in 
which to sue for recovary of possession of property from which the 
Hindu female was dispossessed. See Radha Kissen v. Nawratan 
(3); also Kedar Nath v. Jatindra(4).' Adverse possession cannot run 
against the reversioner until after the death of widow or daughter 
asthe case may be but where the adverse possession was the 
result of a decree which is binding against the reversioner is 
barred, It was to this latter state of circumstances that their 
Lordships of the Judicial Committee: were referring in 
VaithiaHnga's case (5) as will appear from the following observa- 
tion of Sir John Edge. ‘The result of the cases to which their 
Lordships have referred shows in their opinion that the Board has 
invariably applied the rules of the Skipagunga case (6) as sound 
Hindu Law where that rule was applicable” and the Siipapenga 
case (6) laid down that a decree fairly obtained- againsta Hindu 
widow was binding against the reversioner if the decree is not 
tainted by fraud and collusion. -A case is an authority for what 
it actually decides and not for what would logically follow from 
such decision, Vaitkialinga’s case (5) does not in my opinion lend 
support to the proposition that adverse possession which barred 


' the widow will also bar the reversionery heir under the present 


(1) (1897) 1.1. R. at Bom. 646 (669). ` 

(a) (1899) L. К. a6 I: A; 71; 1. L. R: 23 Bom, 735, 
(3) (1907) 6 C. L, J. 490 (531). 

(4) (1908) 9 С, L J. 236 (238). PX 

(5) (1535) L. R, Sal. А. 337 14a C. L. J. 563. 

(6) (1863) 9:M: I. А, 339; 3 WER, Р.С, зі. ^ ° 


\ 


Vor. Ll]. . HIGH COURT, 


Limitation Асі, Iam not unmindful of the fact that Mr, Justice 
Page ‘has іп the Zagore case (т) already referred to arrived at the 
conclusion that the adverse possession against the widow would 
be effective as against the reversioners but ;with great respect to 
my learned brother it is difficult to read VatthiaHng:’s case (а) as 
supporting the broad proposition that adverse possession for more 


than the statutory period which was not the result of an adverse : 


decree against a Hindu widow would bar the reversioner. 

It is true that the Judicial Committee in Vatthiatngu’s caso (а) 
quoted the following observation of Sir Barnes Peacock in the Full 
Bench case of Nekin Chunder ү. Issur Chunder (3) and said that 
those observations were very instructive. Sir Barnes Peacock said 
“Tt is said that the reversionary heirs could not sue during the life 
time of the widow(for possession) and that therefore they ought not 
to be barred by any adverse holding against the widow ata time 
when they would not sue, But when we look at the widow asa 
representative and see that the reversionary. heirs are bound 
by decrees relating to her husband’s estate which are obtained 
against her without fraud or collusion we are of opinion that they 
are also bound by limitation by which she without fraud or 
collusion is barred," At the time of that decision the Limitation 

' Act was the Act of 1859 under which it was held that the adverse 
possession which barred the widow or other females having limit- 
ed estates barred also the reversioners, In the later Limitation Acts 
of 1871, 1877 and 1903 a reversionary heir was permitted to sue 
within та years from the time when his right to possession accrued 
ie.from the date of the death of the Hindu female (Article 141). Iri 
Horinath Chatterjee v. Mathur Mohan (4) Lord Watson said :— 
But you must show that the new law gives a right of action toa 
reversioner notwithstanding that the widow’s right of possession 
had been extinguished by decree, These observations of Lord 
Watson are referred to in Vaithialinga's case (а). From this it 
appears that the actual decision іл Рай алтер: case (а) proceed- 
ed on the principles of the Skivaganga case (5) namely that the 
decree of 1892 as to adverse possession — was binding upon the 
ostato. 


(1) (1938) I. L. R. 56 Calc, 903 : 32 C. W. N. ors. 
(я) (roms) L. К. 58 I. А. заз; 48 С, D. J. 563. 

(3) (1868) 9 W. R. sos. 

(4) (1893) І. В, жо I. А. 185 5 I. L, R, 21 Calc. 8, 
(5) (1863) 9 M. LA. $391 3 W. В. Р.С. зт, 
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The Allahabad High Court reads Reacher Dass савр (т) as 
laying down that under Article 141 of the Second Schedule to 
the Indian Limitation Act 1877 а suit can be brought by a 
reversioner for possession of immoveable property to the possession 
of which a female heir had been entitled within ra years from 
the date of the death of the female heir, although she may have 


' been out of possession for more than twelve years, See Amrit 


Dhar v, Bindesri (2). 

; Itis not necessary to consider in this case whether Article 142 
would apply where'the widow died a civil death by surrendering 
all her husband's estate in favour of the next reversioner or would 
apply only to the case of natural death for in this case both the 
civi! death and the natural death of Dinamoyee took place within 
12 years of suit, | 

In this view we think that the decision of the Lower Appellate 
Court was right although our reasons are very different from those 
of the learned District Judge. 

With regard to the second ground taken the learned District 
Judge was clearly in error for, under Order XLI Rule aa it was 
open to defendant No. 1 who was the respondent before the 
Lower Appellate Court to support the decree ofthe Court of first 
instance on the ground of defect in plaintiff's title although such 
ground has been decided against him and we would have remand- 
ed the case to the Lower Appellate Court but for the circumstance 
that it is proved by defendant's own documents that the disputed 
land belonged to Lakhi Narain Goswami through whom plaintiff 
claims and the Munsiff rightly points out the frivolous nature of the 
defence regarding title to the property in question, In these 
circumstances it would be useless to send back the case for a 
re-hearing of the appeal on the question of title. 

The result is the appeal fails and is dismissed with costs, 

Jaek J z—I кие: 3 


A. T.-M. | ` Appeal dismissed, 


(х) (1899).L, R. 26 I. А. 71 j L L. К. 83 Bom. 735. 
(8) (1901) 1. L. R. 33 АП. 448. 
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Sor? Ll]. HIGH COURT. ' 
Before Mr. Justia B. В. Ghose and Mr, Justice Panton, 
NARENDRA NARAYAN CHOWDHURY 


NAGENDRA NARAYAN CHOWDHURY AND OTHERS,* 


Primegeniture— Cusiom—Military tenure, tf tit nature is altered by taking 

settlement from Government—Absriginal tribe—Adeption f Hindu law. 

It is а question of fact whether certain people, assuming thelr origin to be 
aboriginal, have adopted the Hindu Law as a whole in matters of succession. 

Where а custom was originated in а family for certain reasons, it cannot be 
said that thots reasons being non-existent, the custom itself should cesse to exist, 
In such а case the principle embodled in the expression cassante ratione cessat 
fes docs not apply: Ras Kishore v. Musammat Gahenabai (1). But it is quito 
different where the claim is made on the basis of the nature of the tenure, When 
the nature of the tenure is altered, the rule of succession is altered 1. Zojbisken v, 
Rewjoy (3). | 

` Assuming that the Mechpara Zemindari was military tenure at the commence- 

ment as soon as the zemindar took the Permanent Settlement, the nature of the 
tenure was altered and he became ап ordinary zemindar subject ‘to the general 
law of succession. If there was а family custom of primogeniture, that custom 
could not have been wiped out by the fact that the zemindar took a new scttle- 
ment from the Government; Ras Kishore v, Murammat Gahenabai (1). 

The custom of primogeniture may bo lost by acta of pariles : Rajhishen v. 
Ramjty (2). 

Appeal by the Plaintiff. 

Suit for recovery of possession, 

The material facts appear from the judgment, 

Messrs. Langford James, U. Г. Sen Сира, К. С. Chakravarty, 
Panchanan Ghosal and Durga Charan Rey Chowdhury for the 
Appellant, 

Sir Benode Mitter and Mr. Jotindra Nath Sanyal for Defen- 
danta Nos. 7, 8 and то Respondents, 

Mr, №. N. Sircar (Advocate-General), Messrs. 5, C, Rey and 
Santi Kumar Roy Chowdhury for Defendanta Nos 9 and rr 
Respondents. 

Messrs, Sarat Chandra Roy Chowdhury and Senti Kumar Rey 
Chowdhury for Dofendants Nos, та and rs Respondents, 

Mr. S. N, Guka and Syed Nasim АХ for Court of Wards. 


* Appeal from Original Decree No. 53 of 1915, against the decree of Mr. R, N. 
Pukhan, Subordinate Judge at Dhubri, dated the ryth September, 1984. 


(1) (1919) 34 С. W, N. бог. . 
(з) (1872) 1. L. R. 1 Cale. 196; yo. W. В. 9. _ 
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Mr. Suresh Chandra -Talukdar for the Deputy Registrar. 

The following judgments were delivered : : 

В. B. Ghose J:—This is an appeal by the plaintiff against 
the judgment and decree of the Subordinate Judge, Assam Valley 
Districts, dismissing the plaintiff's suit for recovery of possession 
of an estate, which bas been described as the Mechpara Estate. 


Plaintiff suit is based upon the allegations made in the first 


paragraph of his plaint that the Mechpara Zamindary belongs 
to а well known Rajbansi caste and the Mechpara Estate has 
been impartible and inalienable since time immemorial by virtue 
of the Aw/acher or custom governing the same family. Plaintiff 
then goes on to state that his grandfather Prithiram was mar- 
ried tothree wives and he had some children begotten of & 
maidservant by the name of Purnimeswari, His grandfather 
died in 1875 and disputes broke out among the sons of Prithi- 
fam and іп order to purchase peace his father Khogendra the 
other legitimate son of Prithiram and the sons born of the lady 
who was called’ the maidservant entered into a compromise, 
evidenced by а Solenama, dated the r4th December 1875, by 
which they had divided the estate into different shares, Kho- 
gendra died in February 1910, and the plaintiff has been since 
then in possession of one anna odd share of the estate. Не 
now brings this suit for recovery of possession of r4 annas odd 
share of the estate as against his own brothers, who are defendants 
Nos, 1 to 5 and the other descendants of Prithiram. He asks for 
& declaration that he is entitled to the property as the eldest 
representative of the eldest line of Prithiram's descendants, A 
short genealogy would be useful in understanding the claims of 


the parties. Е i 


are 


Vos; L.] "аон COURT 7 
А Runaram EC 
Н : TA 
‘atlas (died 1875) 
Indeswad Debesward' -> marwari 


Purni 
| (marriage questioned) 
{ | Udhab Ram | 
( 1910) (dead) (dead) 
| .Defdt. 1 


Tilokram Lokendranath Bholanath 


The plaintiff describes Purnimeswari ал a maid servant who 
“waa the mistress of Prithiram, His story is that the sons born of 
Purnimeswari, Tilokram, Lokenath and Bholanath were all 
illegitimate, Tilokram is dead and is now represented by his 
widow Gobinda Priya, defendant No. rs and an adopted son 
defendant No. 1s. Lokenath is dead. . He died without leaving 
any descendants, Bholanath is alive and he is defendant No. 
Iz in this suit, Of the sons born oí Prithiram’s wife, Indeswari, 
Khogendra was the father of the plaintiff and his brothers, defom 
dants Nos. 1 to 5. The second son is Kamala Kanta who is dead 
and is represented by his son, defendant No. то and ‘defendant 
то(а) and ro(b). The third son was Bhadreswar who is dead and 
is represented by his son, defendant No.g. Prithiram had only 
one ton born of his wife Debeswari named Udhab Ram, who is 
dead and is represented by his sons defendants Nos, 6, 7 and 8. 
Defendants Nos, х to 5 do not contest the plaintiffs suit, They are 
as I have already stated the brothers of the plaintiff. Barring them 
all the other defendants contest the plaintiffs claim. Defendant 
Мо, 14-is a manager of the estate under the management of the 
Court of Wards. : 
' "The defendants who contested the suit i in the Court below" and 
‘who also appear as respondents in this Court deny the allegations 
of the plaintiff as regards the kulacha? or family custom of Pri 
mogeniture or impartibility, Some of the defendants also contest 
the allegation of the plaintiff that Purnimeswari was not the marri- 
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ed wife of Prithiram, . On the allegations of the parties, several 
issues were framed in the Court below, but the only fssues of 
importance which have been discussed before us are three, 
Those are issues Nos. 7, 8 and ro which are in the following 
terms : s 

Issue No. у. “Is there any custom of Av/achar governing the 
Mechpara family .as alleged and if 30, is the Mechpara Estate im- 
partible and inalienable by reason of such custom and Au/ackar? 

Issue No, 8. Is the succession to the Mechpara Estate govern 
ed by rule of primogeniture ав alleged or by the ordinary rules | 
of succession according to the Dayabhaga School of Hindu Law?” 

Issue No. 10. “Were Tilokra m, Lokenath and Bholanath illegi- 
timate sons of the late Pritbiram Chowdhury and as such exclu- 
ded from inheritance?” 

The Subordinate Judge decided the issue No. ro in favour 
of the plaintiff and he decided the other two issues Nos. 7 and 
8 against him, In the result, as already stated, the entire suit was 
dismissed. It should be stated at the commencement-that Tilokram 
and Lokenath were older than Khogendra. If they were tho legi- 
timate sons of Prithiram then Khogendra would have no title to 
the estate, assuming that the rule of primogeniture p in 
the family and tho estate was impartible, 

Mr Langford James the learned Counsel for the plaintiff con- 

tended before us that the Subordinate Judge is wrong in his view 
that the estate was not impartible or inalienable and that this fami- 
ly is-governed by the Hindu Law of Succession, His contentiona 


were (т) impartibility may be due to the origin ofthe estate or it 


may be by custom created by agreement among the founders of 
the family. Inalienability in the same way may be an incident 


of the tenure and it may be also by custom and. (s) where the 


family is not Hindu by origin, any persons alleging that the вис: 
cession to the estate of that family is governed by Hindu Law, 
has to prove that it has adopted the Hindu Law of Succession. His 
contention with regard to the second point, İs that this family 
is Rajbansi and therefore non-Hindu by origin, and the Subordi- 


‘nate Judge has not approached the decision of the questions 


involved in this case from tbat point of view. 

I will take up the second point firat as to the applicability 
of the Hindu Law of Succession to this family, whether the 
members of the family are Hindus and whether they are governed 


‘by the ordinary rules of Dayabhaga as found by the learned 
Bubordinate Judge. 


Vor. L.] .  . HIGH COURT, 

In my opinion, the question whether the family is governed 
by the Hindu Law of succession or not is a matter of secon 
dary importance with regard to the question of the plaintiff's 
right to the whole of the estate, but as this question has been 
elaborately argued before us by both sides, I think it is proper 
to record an opinion on the question. It is argued by Mr. James 
that as the family is Rajbansi it is non-Hiadu in origin and the 
defendants, who'allége that it is governed by the Hindu Law, 

' must prove that they have adopted the Hindu law of succession. 
Reliance is placed upon the case Fasiadra Dsd Raikot v. Rajes- 


“war Das (1) in support of this contention, The question is- 


really one of the fact whether these people, assuming that their 
origin is aboriginal, have adopted the Hinda Law as a whole 
in matters of succession, The evidence in this case, however 
leaves no room for doubt that whatever might be the origin of 
the family, they adopted Hinduism in its entirety and it will be 
idle to say that they are not governed by the Hindu Law. They 
are in all essential purposes Bengal Hindus. First it is only 
necessary to see what names they bear and it would appear that 
their names can hardly be distinguished from the usual Bengali 
names. Itis undisputed that they have priests and their priests 
aro Bengal ,Brahmins, The evidence of both sides shows that 
their last priest was Hara Prosad Chakravarty and it is also 
stated that they have got a priest at present, but his name does 
not appear in the evidence, Exhibit XX, which is the budget 
estimate for the year 1320 of this family, shows the religious 
ceremonies of the family for which money was spent. These 
religious ceremonies included Jagannath Puja, Satyanarayan 
Puja, Mansa. Puja, Janmastami Раја, Durga Puja, Punya, Bastu 
Puja and Saraswati Puja and then Dol Jatra, Kamdeb Puja, Ras 
-Jatra, monthly Kali Puja and so forth. — 

All these Pujas are performed in well-to-do Bengali families, 
The pedigree which the plaintiff produced and which was alleged 
to have been obtained from their deceased family priest Hara 
Prosad Chakravarty beging by stating their Gotra as Kasyap 
Gotra and there is mention in their Sapindas in that list. The 
aborigines have not been proved to care for Sapindas nor have 
they any Gotras so far ag I am aware. This is peculiar to 
Hindus. Then whenever the plaintiff and the other members 
of the family describe themselves, they described themselves. as 
belonging to the caste of Rajbansis. There is а large number 


(1) (1885) L. R. 1a I, A. gay Î. L, Ry 11 Calc. 463. x 


Суп, 


1988 
М 
Narendra Narayan 
Chowdhury 


v. 
Nagendra Narayan 
Chowdhury. 


B В. Gkese, 9. 


274 
Civit, 
1938. 
wed 
Narendra Narayan 
тонау 
Nageodsa соста Наауал 
Chowdhury. 
`B. B. Giu Ghoee, S. 


[ 


THE CALCUTTA LAW JOURNAL, [Vou, L 


of documents on the record executed by Khogendra and his 
brothers and the other members of family in which they describe 
themselves as "belonging to that caste. Itis only the Hindus who 
speak of caste, Then coming to the oral evidence it will appear 
that these people observe mourning on the death of any member 
of their family &nd that mourning is observed of 3o days. During 
the period of mourning they do not take meat or fish, or milk 
or produce of the milk of buffaloes. That is the practice in ortho- 
dox Bengali Hindu families, Then they have the performance of ` 
the Sradh after the expiry of the period of mourning. Tho evi- 


- dence of both sides shows that on the death of' a member of the 


family, before the funeral pyre is lighted, there is the AfsAagwi 
ceremony which, I believe, is peculiar to Bengali Hindus and it 
consists of putting lighted reeds to the face of the corpse before 
the funeral pyre is set on fire, This is generally performed by 
the eldest son if he is present at the time of the cremation, 
There is also direct evidence on behalf of the plaintiff as to the 
family being Hindu. Santoran Burman (witness for the plain- 
tiff) says in answer to question No. 16. The owners of the 
Mechpara estate are Hindus by creed. Raja Abhoy Naryan 
Dev, а witness examined on behalf of the plaiatiff, and son-in- 
law of Khogendra Naryan Chaudhury, states in answer to ques 
tion No, 16 "I know the owners of the Mechpara estate to be 
Hindus by creed", and he speaks of himself "I am myself a 
Hindu.” “I know the owners of Mechpara estate to be Raj- 
bansis, My marriage was duly celebrated by calling priests 
and others. In my marriage my father-in-law gave away the 
bride.” Kamini Mohan Guha another witness on behalf of the 
plaintiff, says in answer to question No. тт, "I think that the 
zamindars that are at present in Mechpara are governed by the 
Dayabhaga." It is unnecessary to pile up further evidence. 
There cannot be the least shadow of doubt that whatever the 
parties may state in order to serve their own purposes, upon the 
evidence on the record, the family is governed by the Hindu 
Law and being residents of Bengal they must be governed by 
the Dayabhaga School of Hindu Law. 

This finding however, as I have already stated, does not put 
an end to the plaintiffs case, because assuming that the family 
is governed by the Dayabhaga School of Hindu Law, the plain- 
tif is still entitled to prove that the custom of primogeniture 
prevails in the family and the estate is impartible and inalienable 
by custom, That there are impartible estates in Bengal in the 
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have operated to destroy a family usage regulating the manner of 
descent”. ‘The argument therefore, that is advanced on behalf of 
the appellant that on account of the nature of the tenure it should 


Бе held that it is impartible and succession is according to the rule ' 


of primogeniture, cannot be maintained. Itis quite true as was 
observed in the case of Rao Kishore Singh v, Musammat Gakenabai 
(1), that where a custom, was originated in а family for certain 
reasons, it cannot be said that those reasons being non-existent, 
the custom itself should cease to exist. In such a case, as their, 
Lordships observe, the principle embodied in the expression cessante 
rations cessat их does not apply. But it is quite. different where the 
claim is made,on the basis of the nature of the tenure. When the 
nature of the tenure is altered then аз their Lordships observed in 
the case of Rafkishen Singh v. Ramjoy Surma Mosoomdar (з), the 
rule of succession is altered. The plaintiff must, therefore, in order 
to succeed, rest his case upon a family custom as he had actually 
pleaded in his plaint and we.have, therefore, to see whether the 
plaintiff has succeeded in establishing a family custom of primo- 
geniture and inalienability, The learned Counsel forthe appellant 
relied upon certain documentary evidence in support of the con- 
tention that the plaintiff has been able to establish the custom 


pleaded, He refers first to Ex. я dated sth April 17go in which 


the Board of Revenue asks the Collector (o furnish them with а 
statement of the family of Runneeram who had died before that. 
The next document is Ex, 4 dated the 17th June 1700 the report 
of a local official called Roy Royan, which runs thus “his eldest 
son Mahira is his successor in the zemindary. Respecting апу 
other heirs the deceased zemindar may have left, Iam not pre- 
pared to report correctly." Sub sequently the Commissioner makes 
this report which found at the top of the paper. “List of the family 
ofthe deceased Runneeram, semindar fof the Metchpara, Sobun 
the defunct's mother, two wives of Mahiram, a legitimate son 
aged 9 years, Gumburam a legitimate son aged 4 years, a legiti- 
mate son whose name is unknown aged one and a half years, Rup- 
ram an illegitimate son aged 15 years and an illegitimate son whose 
name із unknown aged ra years. N. В, The defunct has not left 
any other relations", Upon this report the Board af Revenue made 
this direction “We direct that. Mahiram the. eldest legitimate son 
ofthe late Runneeram be allowed to succeed his father in.the 
remindary of Metchpara after the usual publication has been. made 
in the district and. at the Khalsa.” This is dated the arst July 1790. 


(1) (1919) 34 C. W. М, бот. (a) (1873) |. L, В. 1 Calc. 186 j 19, W. R. 8, 
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father's property was allowed to Prithiram and the remaiping one 
third to Madhoram, To this no objection has been made by either 
party. І, therefore, assume this point as settled." This shows 
beyond any doubt that the estate was not considered descendible 
according to the rule of primogeniturs, nor was it impartible. The 
illegitimate son was allowed one third share of the property left by 
Madhoram. It is contended on behalf of the appellant that at that 
time Prithiram was an infant and therefore no objection could have 
been taken on his behalf, The estate was.taken charge of by the 
Court of Wards on behalf of both the minors aud their mothers 
were appointed their guardians, It is quite true that Prithiram 
himeelf could not object to this division of the estate, he being a 
minor. But if the custom of primogenitura in the family was so 
well established as the plaintiff would ask us to believe, is it con- 
celvable that the Collector who had made enquiries бош the 
right of the illegitimate воп and went into the trouble of taking 
into the Zeoastke of the Pundits of Assam as regards his rights, 
could not have been cognisant of the well established custom of 
the family of primogeniture, and can it be believed that if there 
was such a custom, he would not have reported that by the custom 
of the family Prithiram would be the sole owner, even if he hada 
brother born ‘of a lawful wife of his father? ‘It із next argued 
on behalf of the appellant that the fact that one-third of the pro- 
perty was allowed to Madhoram, the illegitimate son of Mahiram, 
is of no consequence, because Madhoram died in 1834 and after 
that Prithiram claimved the entire estate to the exclusion of the 
mother of Madhoram, who. would have been his heir, The learned 
Subordinate Judge in dealing with this argument has observed that 
probably the lady was living in the” family and did not care to 
assert her own rights, That may be one explanation, But assum- 
ing that the lady was put aside, it would not prove primogeniture. 
The utmost that the plaintiff could urge was that widows did not 
succeed to the estate. This one fact that Madhoram got a share 
goes strongly against the claim of the plaintiff. Reliance is next 
placed upon the oral evidence on behalf of the plaintiff, This oral 
evidence consists of the statements made by three persons, the 
first of them being Santoram Burman. He gives his age as go or 
от years. His position is that he was monial servant of Prithiram 
on a pay of R4. 3 per month and speaks about the rules of primo- 
geniture ina szemindary estate of a considerable value, Under 
what circumstances this man came to know of the custom, which 
could never have been a topic of conversation during his time, it is 


\ 
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difficult to say. Apart from the social position of this man, he is CINE 

an absolutely ignorant person. Не does not know anything, what 1928, 


a year is, what a date means, what a month із. He was in service Waenda Niania 
under Prithiram for only about four years. How this man could Onos dhary 
have possibly known about the rule of succession is difficult to Nagendra, Narayan 
understand. Tho next witness on whose evidence the plaintif, Сг: 
relies is Kamini Mohan Guha. This man is of a better position in — B. B. Ohese, F., 
society. Не was at first a tutor of the plaintif under Khogendra DE 
Narayan Chowdhury. Then gradually he served the estate in 

other capacities. He gives evidence to the effect that the custom 

is that the lawful eldest son of the Metchpara zemindary would 

inherit the property, the estate is impartible and inalienable, 

Then when he was asked from whom he had heard it, he said 

“From Khogendra Narayan Chowdhury”, that is the father of the 

plaintiff and from such other persons who would naturally know 

of the existence of the custom in the family, As regards Khogen- 

dra Narayan’s knowledge the Subordinate Judge truly observes 

that his knowledge is of no account, because that man himself 

had entered into a partition deed with bis brothers. This oral 

evidence therefore can be dismissed without much comment. 

The last witness on whom the plaintiff relies is another person 

_ named Krishna Mohan, who says “I simply hear that the succes- 
sion goes to the eldest son.” Apart from that, there is the oral 

evidence of the plaintiff who, of course, does pot know anything 

about the custom, but he says that he heard of it from his father. 

In order to establish a custom varying the rule of ‘ordinary 

, descent better evidence should have been put forward. A cus 

tom of primogeniture might be proved by the fact that there 

were cadets of the family who had no share in the estate, or that 

on any previous occasion a right to partition was asserted and 

successfully resisted. Nothing like such evidence is available in 

this case. Thore was an illegitimate son of Mahiram along with 

a legitimate боп and the illegitimate was allotted a share. The 

next event which disproves thia claim of primogeniture is Ex.A, 

the Partition Deed entered into by all sons of Prithiram dated 

the 16th December, 1875. In that document it is stated that 

Prithiram Choudhuri Rai Bahadur, zemindar, died leaving the 

7 brothers as his heirs, Then it speaks of dissensions having 

broken out among them and so forth. By that deed in para- 

graph 1 it was stipulated that Khogendra, Kamala Kanto, _ 

Bhadreswar and Uddhob would be jointly entitled in equal shares 

to an eleven*annas.share and Tilak Ram, Lokenath and Bhola- 
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nath would be equally entitled to a five annas share in the 
property. This was followed by application for mufation of 
names in the Collectorate, Ех, т is the petition of Khogendra 
and others dated 16th December t875, where the same expression 
is repeated that Prithiram died leaving 7 sons as his heirs suryi- 


ving. Ex. J, is the petition by Tilokram of the same date, Ex. К, 


dated 17th July 1876 is а petition by Khogendra for opening 
separate accounts and in it it is stated that Khogendra had 
inherited moveable and immoveable properties of the shares stated 
in the petition as heir tothe properties left by Prithiram, After that 
suits were brought by Khogendra and all the other descendants 
of Prithiram for rent against tenants and these documents range 
from the year 1880 to 1907 which have been filed as Exhibits in 
this caso. In 1885 Bhadreswar presented a petition for registra- 
tion of his name after attainment of majority. That is Ex, ҮҮҮ, 
Then Exhibit DDD, dated the 13th May, 1892 shows that the 
widows of-some of the heirs, some of the descendants of Priáhiram 
collected rents and Khogendra entered into an Ekrarnama with 
{жо of the widows for collecting rents on their behalf, In May 
1907 Khogendra mortgaged one anna share of the property, stating 
that he was entitled to з annas 15 gandas share in the property 
And he subsequently executed another mortgage, Ali these trans- 
actions show that Khogendra not only entered into a partition 
with the branch born of Purnimeswari but . stated throughout that 
all the seven sons of Prithiram were his heira and he asserted title 
to only his fraction of з annas r5 gandas, which was a fourth 
share of the rx annas which were allotted to him апа his other 
co-sharers. After.the death of Khogendra, Norendra the plaintiff 
in the case applied for mutation of his name for one twenty-fourth 


:ghare in the тт annas of the property (Ex. rr), There isa note 


at the end that Norendra claims 16 annas interest but he was 
actually in possession of one twenty-fourth share of the rr annas 
and he stated later on in a petition dated the 13th November гогт, 
that he reservéd the right to apply for his name being registered 
with regard to the remaining r3 and odd annas share, This, 
however, was rejected. Subsequently -he mortgaged his share to 
others, . i & be hy Se : 
The matter, therefore, came to this,. that assuming. that the 
estate -was military tenure at ‘the commencement às soon as the 
zemindar took: the Permanent Settlement, the nature of the tenure 


.Was.altered and he became an ordinary rzemindar subject to the 


general law of succession, This would be a compléte answer to 


1 
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the argument based on the fact that primogeniture and imparti: 
bility must be assumed from the nature of the tenure, If there 
was 2 family custom of primogeniture, that custom certainly could 
not have been wiped out by the fact that the zemindar took a 
new settlement from the Government, The authority for that pro- 
position will be found in the case of Rao Kishore Singh ¥. Musa- 
то? Gakenabal (т) already referred to. But if the case is that 
the rule of primogeniture was according to the custom of the 
family, then the question is what would be the result of the 
acts of Khogendra supposing that the custom has been proved. I 
have already shown that the custom has not been proved by the 
evidence which has been adduced. But if there was such a cus 
tom, then by the acts of Khogendra that custom was given up, The 
authority for the proposition will be found in the case of RajAishen 
Singh v. Ramjoy Surma Moscemüar (2) which has already been 
referred to, Sir Binode Mitter who appeared on behalf of some 
of the defendants laid stress upon the observations of their Lord- 
ships at page 195 of the report which run thus; “ Their Lord- 
ships cannot find any principle or authority for holding that in 
point of law a manner of descent of an ordinary.eslate, depending 
solely on family usage, may be discontinued, so as to let in the 
ordinary law.of succession. Such family usages are in’ their 
nature different from a territorial custom, which is the Zex lod 
binding all persons within the local limits in which it prevails. It 
-is of the essence of family usigas that they should be certain, 
invariable and continuous, and well established discontinuance 
must be held to destroy them, This would Бе so when the 
discontinuance has arisen from accidental causes, and the effect 
cannot be less when it has been intentionally brought about by 
the concurrent will of the family. It would lead to much com 
fusion, and abundant litigation, ifthe law attempted to revive and 
give effect to usages of this kind after they had been clearly aban- 
doned, and the abandonment had been, as, in this case, long 
acted upon," 

Itis contended on behalf of ' the appellant that the. arrange: 
ment entered into by Khogendra was due to: compulsion, On 
the death of Prithiram there were disputes among thé brothers 
and on that account the Deputy Commissioner intervened and 
they were compelled to enter into’ this arrangement. Now, it is 
not a case of arrangement having been entered into by Sore 

` (r) (1919) 24 C. W. N. Gor. 

(e) (1873) I. L. R. т Calo, 186 ; 19 W. R 8. 
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or undue influence, Khogendra also, as I have already shown, 
after having entered into that arrangement, continued to act upon 
it for nearly 40 years and the documents which have been pro- 
duced in this case stated distinctly that he came into possession 
as one of the heirs of Prithiram. 

It is true that Norendra the plaintiff, after the death of Prithiram 
stated that he asserted a claim to the whole of the property, 
Assuming that that assertion of the claim reserved his right to 
bring the suit about three days before the period of limitation 
had expired, had he any subsisting right ? If the custom had been 
discontinued by his father and had been acted upon for such 
a long period of time, no other member of the family of the suc- 
ceeding generation could assert that the family custom still sub- 
sists, The explanation of Norendra the plaintiff, is that he kept 
quiet for about тя years, and dealf with his share of the property 
as having been derived under the deed of partition for want of 
funds, Whatever that may be he cannot now reasonably be heard 
to say that he is entitled to the entire property according to the 
tule of primogeniture which is the subsisting custom of the family. 
In my judgment, therefore, the Subordinate Judge is quite right in 
holding that the plaintiff is not entitled to succeed in his claim. 
This finding finishes the appeal of the plaintiff. But defendants 
Nos. тї, та and 13 who have appeared separately contend that the 
Subordinate Judge is wrong in his finding that Purnimeswari was not 
the married wife of Prithiram and they seek to support the decree - 
of the Subordinate Judge on another ground, that assuming that 
the plaintiff's story is true that succession to the estate was accord- 
ing to the rule of primogeniture, the plaintiff would have no right 
as his father was really a junior member of the family, Tilokram, 
Loknath and Bholanath being older than Khogendra, the father of 
the plaintiff, Bholanath is the only direct descendant of Prithiram 
now alive, The learned Advocate-General who appears for him 
contends that the Subordinate Judge ought to have held upon 
his own findings that Purnimeswari was the married wife of Prithi- 
tam, The learned Subordinate Judge has stated that there is no 
evidence worth the name that Purnimeswari had been a maid 
servant, In.my opinion. the name Purnimeswari itself would show 
that she could not have been a. maid servant, The name is too 


. aristocratic for а maid servant, However, the learned Subordinate 


Judge has found that if Prithiram married her at all, he must 
have married beneath his rank. That is quite possible, This 
marriage again, as the learned Subordinate Judge finds, ifit had 
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taken plage, must have taken place hundred years ago, Bhola- .. 


nath, the last surviving son, is 71 and it is very difficult to‘find any 
person alive after this long lapse of time, who could possibly 
prove to the fact of the marriage, if it had actually taken 
place. ` j 
The evidence is therefore, mainly on the point as to how she 
was treated and how her sons were treated during Prithiram's 
lifetime and also subsequent to his death, There is uncontradict- 
ed evidence that the sons boro’ of Puraimeswari were treated in 
the samo way as the sons bora of the other two wives of Prithi- 
, Tam, They were married to girls of respectable families. “The 
learned ‘Subordinate Judge has found. even after Prithiram's 
death the lady was regarded as ths mistress of the house, After 
her death all the sons of Prithiram observed mourning (Asouch), 
as can only be observed in the case of persons belonging to the 


same gotra, If she was a maid servant and was never married to - 


Prithiram, the other members of the family, the legitimate descen- 
dants of Prithiram however they might have regarded for their 
father’s mistress would have no occasion to observe Asouch or 
mourning according to the Hindu custom after her death, It is 
unnecesary to restate the instances given by the Subordinate Judge 
when Bholanath was treated with the respect due to a legitimate son 
of Prithiram, The Subordinate Judge however, states that if Prithi- 
- ram chooses to take Purnimeswari as his wife without а formal mir- 
riage, no one within the limits of Metchpara would _dare to show 
her disrespect during his lifetime, That may be true, but it may 
also be stated that no body would show her the reapect which is 
due to a married wife of Prithiram. Then it appears that one of 
the defendants who has been examined and who says that Purni- 
meswari was not the married wife of Prithiram had to admit that 
he had married iato the family of the Raja of Jalpaiguri and the 
Raja of Jalpaiguri himself has married a daughter of Bholanath, 
It would be impossible to suppose that the Raja of Jalpaiguri, 
holding such a respectable position among his community would 
marry the daughter of a person who has auch a blot in his pedigree.’ 
An attempt has been made to shaw that the Raja of Jalpaiguri 
has discarded the daughter of Bholanath as his wife, but the 
witness Jatindra who gave evidence, ‘as regards this marriage, 
' could not venture to make such an allegation, Then there is the 
evidence of Tilokram having performed the Mukhagni ceremony of 
Prithiram, which he would naturally do as a legitimate son, being 
the ‘eldest when Prithiram's dead body was кино Kamini 


aby. 
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Kumar Guha, the witnéss of the plaintiff, on whom much reliance © 
was placed by the’ appellant, saya that on the death of Khogendra 

ali the zemindars of Metchpara along with Bholanath sat together 

and dined, There is no question and not a tittle of evidence that 

Bholanath was at any time looked down upon asa man born out 

of wedlock. 

The defendant’s witness, Rebati Kanta Chakravarty, who is the 
manager of a different estate, was in the service in the Metchpara 
estate from the year 1287 to 1319. Не gives evidence as to the 
position which Purnimeswari occupied during her lifetime. Не 
says that Khogendra used to call Purnimeswari “ mother", and 
the witness lived with Khogendra for along time. Then there is 
the evidence of this very witness that after the death of Tilokram 
all the members of the family observed Asouch which would not 
be the case if Tilokram was not a legitimate son of Prithiram, 
There is also the evidence of Kamini, plaintiff's witness, who says 
that Bholanath Babu and Khogendra Babu have the same Guru 
(Spiritual guide) and Purohit, This also would not be the case if 
Bholanath had not been the legitimate son of his father, Taking 
all these things into consideration it seems to me absolutely wrong 
to say, after this lapse of time, that Bholanath and his brothers 
were the illegitimate sons of Prithiram, It i» not stated that 
Purnimeswari belonged to a different caste. The only assertion 
made is that she came as a maid servant, Now even if that be so, as 
these people belong to the lower caste of the Hindu community, 
no elaborate formal ceremony is necessary for a legitimate mar- 
riage and I do not see-that there was any difficulty in having the 
marriage performed between Prithiram and Purnimeswari, At 
any rate, she was never treated as a mistress of Prithiram, nor were 
her sons treated as illegitimate. The Subordinate Judge after stat- 
ing the facts came to the opposite conclusion merely upon the 
ground that by the partition Tilokram and his brothers took a little 
more than the share of illegitimate sons and a little less than the 
legitimate sons, In settling the dispute some one must make con- 
cessions and it is stated that at the time Tilokram was ill and he 
was asked by certain pleaders as the eldest member of the family to 
make some sacrifice in order to purchase peace, That might 
have been a reason for his giving up a small share. It is not impro- 
bable that the dispute was with regard to ornaments in the hands of 
Purnimeswari, she was the last surviving wife of Prithiram and it is 
not.improbable that after the death of two wives of Prithiram, she 
got all the ornaments belonging to those ladies and after the death 


1 
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of Prithiram, Khogendra and others would naturally ask for 
a share of those ornaments, | 


That might have been the cause of the dispute and if she bad 


those ornaments, Tilokram might very well have given up a small 
share in the property instead of giving up those ornaments, How- 
ever that may be, there miy be many other reasons why this 
reduced share was taken and I do not think that the inference of 
the Subordinate Judge that this concession was made because 
Tilokram and his brothers were illegitimate, can be the only infer- 
ence as to why this concession was made, I do not think that this 
inference is legitimate, Having regard to these circumstances, in my 
opinion, the plaintiff has failed to establish that Purnimeswari was 
not the married wife of Prithiram and Bholanath and his brothers 
were his illegitimate sons That being so, the plaintiffs claim 
should also fail on the ground that Tilokram was the eldest sur- 
viving son of Prithiram at his death. This appeal must therefore, 
stand dismissed with costs, There will be two sets of hearing fee. 
The defendants Nos, 7,8 and ro represented by Sir Binode Mitter, 
will get one set of costs, defendants Nos. 9 and rr represented by 
the learned Advocate-Genetal, and defendants Nos. rs and 13 
represented by Mr, Roy Chowdhary, will get another set of costs, 
to be divided equally among them, The minors’ costs hare 
already been paid. ~ 
Panton, J.: I agree. 
a. T, M, ` Appeal dismissed, 
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Before Mr. Justice Sukrawardy and Mr, Justice Jack. 


SULAV CHANDRA DAS 
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KING-EMPEROR.* 


Further enquiry -Palpable error Superior. Court-—Criminal Procedure Code 

(Act V of 188), Sec. 437. ° - 

A revising Court has jurisdiction to order а further enquiry on the same 
materials, - 

A superior Court should hesitate before exercising its power under section 
437 of the Code of Criminal Procedure to order further enquiry unless there 
aro palpable errors in the decision of the lower Court: Heri Dass т. Sarii- 
ulla (1) and Abdul Raskid т. Momias (3). 

Where the District Maglstrate in ordering further enquiry has not an 
any indication In his judgment that there have been such palpable errors іа 
the judgment of the trial Magistrate, he is not justified in holding It to be 
wrong. ^. р ` ы ‘ 

_ Application for Revision by the Accused under section 435 
of the Code of Criminal Procedure. 


The accused was charged under section 330 І. Р, С. 
The material facts appear from the judgment, 


Марх. Girija Prosanna Sanyal and Веја Charan Sanyal 
for the Petitioner. 

Mr, Debendra Narayan Bhattacharfes for the Crown. 

The following judgment was delivered : 

This Rule is directed against an order of the District Magis- 
trate of Goalpara dated the rath February, rgs9, ordering further 
enquiry into the case in which the petitioner was charged under 
section 380 I, Р, С. The only ground that the Magistrate found 
for further enquiry is stated by him in these words: “With 


regard to the evidence, the contention that the learned Magie 
trate has taken an entirely wrong view of the evidence with the 


* © Criminal Revision No. 358 of 1929, against tho order of S. P. Deasi Esq., 
Deputy Commissioner of.Goalpara, dated the 39th March, 1929, reversing that 
of Mr. N. Phukan, tet clam Magistrate of Dhubri, dated the 17th December, 
1948. 

(1) (1888) I. L. R. 15 Calc. 608 (Е. B.) 
(з) (1923) 38 C. Ls J. зоб. 
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result that there has been а miscarriage of justice appears to be 
not wifhout foundation, І consider it desirable in the interests 
of justice that the case should be further enquired into,” 
We have gone through the judgment of the trial Magistrate 
and find that the trial Magistrate has carefully scanned the 
evidence and come to the conclusion that thé case against 
the accused is at least very doubtful. . It is not necessary 
for us to discuss the evidence and the learned District 
Magistrate has not done во; but we are of opinion that the view 
taken by the trial Magistrate cannot be held to be unjustifiable. 
Though it may be conceded in view of the Full Bench decision 
in Hari Dass Sanyal and others у. Sariivtla (x) that a revising 
Court has jurisdiction to order a further enquiry on the same 
materials, a superior Court, as has been pointed out in Abdu 
Rashid Sheikh and others v. Momias Shethk (a) should hesitate 
before exercising its power under section 437 Criminal Procedure 
Code to order further enquiry unless there are palpable errors 
in the decision of the lower Court. · The District Magistrate has 
not given any indication in his judgment that there have been 
such palpable errors in the judgment of the trial Magistrate as 
to Justify him in holding it to be wrong. We think that this is 
а case in which further enquiry is not necessary. Wo accordingly, 
make the Rule absolute and set aside the order of the District 
А, T, M. Rule made absolute. 

(1) (1888) 1. L. R. 15 Calc. 608 (Е. B.) ; 

(2) (1913) 38 C. L. J, 106. 





Before Mr. Justice М. N. Mukerji. 


KALACHAND GHOSE AND OTHERS 
v ^ 
TATU (TAHIR) SHAIE,* 


Prejudice —Reasens jor dismissal of appeal, tf io be gen —Charge under section 
379 Indian Penal Code (Act XLV ef 1860) but conviction ander section 
435. - aaa 


No reasons need be recorded in support of summary dismissal of an appeal. 


* Criminal Revision No. 618 of 102), against the decision of Р. G. Griffith 
Esq., Magistrato of Murshidabad, dated tho rst March, 1939, affirming that of 
Babu Jitendrya Mukerji, Magistrate, snd ciam, of Jangipur, dated the a3rd 
January, 1939. і 
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Where the Magistrate found thatthe Xala! that was cut and taken away, 
was unripe, a conviotlon under section 426 of the Indian Penal Code*was not 
illegal] though the accused were charged under section 379. 

Revision under section 435 of the Code of Criminal Procedure 
by the Accused. 


The accused were convicted and sentenced under section 426 
of the Indian Penal Code, each to pay a fine of Rs 30, or in 
default to rigorous imprisonment for one month ; out of the flne, 
if realised, Rs so to be paid tothe complainant as costs and 
compensation under section 545 of the Code of Criminal 
Procedure, 


The material facts appear from the judgment. 

Messrs, Benede Lal Ghose and Makim Chandra Roy for the 
Petitioners, i 

Messrs Asadussaman and Juana Nath Borat for the opposite 
party, 

The following judgment was delivered’: 


The petitioners who have been convicted under sec, 416 of 
the Indian Penal Code have obtained the present Rule upon 
three grounds. Two of these grounds relate to the summary 
dismissal of the appeal and they purport to state that the 
jddgment of dismissal was wrong as no sufficient reasons have 
been given therefor. This argument cannot be supported in 
view of the fact that no reasons need be recorded in support of the 
summary dismissal of an appeal, The third ground complains of 
the prejudice that has been occasioned to the petitioners by 
reason of the fact that while they were charged with an offence 
under section 379 I. P. C., they have been convicted under sec. 426 
І Р. С. This conviction for an offence with which the petitioners 
were not charged however, has not been to the prejudice of the 
petitioners. It is clear that they would not have liked a conviction 
under section 379 I. P. C, to justify which there are ample findings 
in the judgment of the trial Court, any more than a conviction 
under section 4961, P. С. In any event, the Magistrate having 
found that the Каб that was cut and taken away was unripe, 
the conviction for mischief is fully justified. The Rule is 
discharged. | | 
ATM Ruh discharged.. 


Vor, Lij HIGH COURT, 


Before Mr. Justice Pearson and Mr, Justice Patterson. 
NRIPENDRA CHANDRA SEN | 
0. 


SASADHAR SAHA AND OTHERS, * 


Dispute concerning land—Criminal Procedure Coda (Act V ef 1899), seca, 144, 


145— Magistrate, if can direct suberdimaie Magistrate te institute" 


proceedings under section 145—Materials on whieh ts base proceedings. 


The District Magistrate has no authority in law to direct а subordinate 
Magistrate to institute proceedings under section 145 of the Code of Criminal 
Procedure, Whether such proceedings should or should not be taken is 
entirely a mattor within the Magistrate’s own discretion, 


Where the District Magistrate in his judgment. stated: ‘The Magistrate 
should Include the whole of the disputed land... if such action is celled for 


by the circumstances of the саю”? ; 


- Held, that the order was intended to leave the Magistrate free to exercisa 
his own discration in tho matter. 


That as the Magistrate in the present caso had ample materials before him 


on which to base the amended proceedings, he acted within his Jurisdiction in 
ordering proceeding to be converted Into section 145 proceeding from section 
144 proceeding. ` 

Application for Revision under section 435 of the Code of 
Criminal Procedure by the 1st Partý. 


` Proceeding under -section 145 of'the Code of N 

The material facts appear from the judgment. 

Messrs, Suresh Chandra Talugdar and, Mohindra Kumar 
Ghosh for the Petitioner, . | 

Messrs. Mritunjoy Chattepadkya and Biraj Mekan Roy for-the 
Opposite Party. А Я 

- - С. А. V. 

. The following judgment was деа 
. This Rule is directed against an order of-a Deputy Magistrate 
of Madaripur under section 145 of the Code of Criminal Pro- 


cedure, declaring the opposite party ta be in possession of certain 
disputed land. 


“Criminal Rovisloa No. 191 of 1929, against the decision of N. K. үс 
Req, District Magistrato of Faridpur, dated the азга November, 1928, afir» 
ming that of. N. Majid Esq., кыне! 1st hoo of Madaripur, ` dated the 
15th October, . 1928. 


Jini 
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It is contended on behalf of the petitioner that the order com- 
plained of was without jurisdiction, inasmuch as certain additional 
lands had been included in the proceedings on which that order 
was based, not in the exercise of the Deputy Magistrate’s own 
discretion, but in mechanical compliance with a direction given 
by the District Magistrate, 


' It is further contended that fresh proceedings should have 
been drawn up when the additional lands were included, and 
that the proceedings as finally framed were defective, 


What happened was this—On the азга March, 1928, an 
Assistant Sub-Inspector of Matbarcharh Police Station submitted 
а report tothe Magistrate to the effect that the petitioner was 
in possession of the whole of the land in question, that the 
opposite party were however putting forward a claim to be in 
possession thereof, and that, in order to support their claim, the 
opposite party had on the arst March 1928 forcibly dug a ditch, 
planted some plantain trees and erected a hut on the disputed 
land. On receipt of this report, the Magistrate called for a 
further report from the officer in charge, and on the 1st April, 
1928, the Sub-Inspector reported that some more huts had been 
erected and some more plantain trees planted on the disputed 
land, and at the same time submitted a map from which it 
appeared that the land on which the ditch had been dug, the 
plantain trees planted and the huts erected, only formed a small 
portion of the land actually in dispute. The  Sub-Inspector's 
recommendation was therefore that section 145 proceedings 
should be started in respect of the portion of the land on which 
the huts etc, stood, and that a section 144 notice should be 
issued on the opposite party in respect of the rest of the disputed 
land, "whereas the Assistant — Sub-Inspector's recommendation 
had been that a section "44 notice should be" issued on the 
opposite party in respect of the whole of the disputed land. 


Acting on the recommendations of the Sub-Inspector, the 


Magistrate, on the 3rd April 1928, drew up section 145 procee- 
dings in respect of the land on which the huts etc, stood, and 


issued a section r44- notice in respect of the rest of the disputed. 


land, 


The opposite party then moved the District Magistrate agninst 
the order under section 144 with the result that that order was 


set asido, 
In setting aside the order the District Magistrate remarked 


. 
a 
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that “the reports do not disclose such imminence of a breach of CitMINAL, 
the peace as would justify an order under section r44 Criminal 1929; 
Procedure Code in respect of one portion of the disputed land, 
and a proceeding under section r45 Criminal Procedure Code 
in respect of the rest", and concluded by saying that "the — the 
Magistrate should include the whole of the disputed land in the — 
proceeding under section 145 Criminal Procedure Code and 
attach the land if such action is called for by the circumstances 
of the case." : ; 

The above order was dated the arst April, 1928, and on receipt 
of a copy thereof, the Magistrate, by his order of the 4th May 
1928, directed that “the land for which an injunction under 
section 144 Criminal Procedure Code was passed, should be 
included in the proceédings under section 145 Criminal Procedure 
Code," This order was given effect to by amending the procesd- 
ings that had already basn drawn up in respect of the portion of the 
land on which the hats etc, stood, and by issuing fresh notices 
on the parties, 

The enquiry was then proceeded with without any further objec- 
tion from either side, with the result that the opposite party were 
ultimately declared to ba in possession of the whole of the dis- 
puted land, іе, the whole of the land covered by the amended 
proceedings. 

The District Magistrate was moved against the said order, but 
he declined to interfere, holding that the Magistrate had drawni 
up proceedings on belng satisfied from the reports of the local 
Police that there was a likelihood of a breach ofthe peace about 
the land in dispute and further stating that the District Magis 
trate had given no direction that. proceedings under section 145 
Criminal Procedure Code should be drawn up, even if the Magis- 
trate thought that there was no fear of а breach of the peace, but 
had merely said that it would be better to draw up proceedings 
under that section in respect of the whole of the disputed land. 

Coming now to the questions at issue before us, it appears to 
be settled law that District Magistrate has no authority in law to 
direct a subordinate Magistrate to institute proceedings under 
section 145 of the Code of Criminal Procedure: whether such pro- 
ceedings should or should not be taken is entirely a matter within 
the Magistrate’s own discretion, The question then arises whether, ' 
in the present case, the Magistrate amended the proceedings in 
the exercise of his own discretion, or because he regarded the 
District Magistrate's order of the srst April, 1938 as a direction for 
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the inclusion of the whole of.the disputed land, which Jeft no 
room for the exercise of his own discretion inthe matter, The. 
terms in which the District’ Magistrate's order is expressed gó 
against this view, inasmuch as the concluding words are “ The 
Magistrate should include the whole of the disputed land.........if 
such action is called for by the circumstances of the case.” The 
arder was clearly intended to-lezve the Magistrate free to exercise 
his own discretion in the matter, but the question is whether the 
Magistrate did or did not actually exercise that discretion. © : 
Certain expressions used by the Magistrate in the course of the 
enquiry, suggest the inference ‘that he did not use his own discre- 
tion in the matter, but considered himself bound to act under 
what he regarded as a direction given by bis official superior, the 
District Magistrate, For example, in the first paragraph of bis 
final order, he says that the District Magistrate directed that а 
proceeding under section 145 Criminal Procedure Code should. 
be:drawn up for the entire disputed land, and that the whole of the’ 
land was accordingly, included in the proceedings. 
- On the other hand, it is clear from what has been' stated above, 
that the Magistrate had ample materials before him, (viz, the 
Police Reports ofthe s3rd. March and the rst April, 1928), on 
which section 145 proceedings in respect of the whole of the land 
in question might properly be based, Those reports were, it is true, 
in favour of the petitioner, but that is really beside the question, 
They disclosed the existence ofa dispute likely to cause & breach 
of the peace concerning the whole of the land covered by thé 
amended proceedings, and they therefore formed an adequate 
bagis for these proceedings The proceedings, both as originally 
framed and as subsequently amended, referred to the Police Report 
and stated that the Magistrate was satisfied from those reports that 
a dispute likely to cause a breach of the peace existed between the 
parties : the amendment merely related to the subject matter of 
the dispute and did not in any way affect the real basis of the 
proceedings. In view of those circumstances,—and specially in view 
of the fact that the Magistrate had ample materials before him 
‘on which to base the amended proceedings,— we do not think we 
-wogld be justified in inferring from a few unguarded expressions . 
:used by.the Magistrate in the course of theinquiry, that he failed 
to exercise the discretion vested. in him by law,—a discretion that 
chad been expressly left entirely .unfettered by the District Magis- 
trate, in his order in the connected. section 144 proceedings. 
7.. In coming to the conclusion we. are fortified by the views 


* 
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expressed by a Bench of this Court in the ‘case of Kedar Май! 
SíMar v. Bijoy Mandal (1) in which а distinction was drawn" 
between cases. in. which the Magistrate had sufficient. materials. 
before. him. on which to base proceedings under. section 145. 
of the Code of Criminal Procedure, and cases like that of Kailash. 
Chandra Pal.v, Kunja Behari Poddar (з) in which the Magistrate 
had no such materials before him, and eee 
entirely op the .order of the District Magistrate. 
; As regards the second point raised om behalf of the m 
viz that the amended proceedings are.-deíective,. and that fresh: 
proceedings shotld ‘have been drawn, we do not think there i is 
much force in this, especially as' the question has been raised at” 
Such a уёгу later stage. ` The amended proceedings are to all .in- 
tents and purposes fresh proceedings, and although the terms in 
which théy are couched léave a good deal to. be desired, there 
can be no doubt that they were perfectly well understood by.the 
parties concerned, and that ‘the defects, such as they. are, did ‘not. 
make any difficulties; or.cauze any embarrassment to any one, in 
the.caursa of the enquiry. 

For the above reasons; we are of opinion that pus application 
should be rejected, and the Rule discharged. 


A. T. M. _ Ви discharged: 


7 41) (1939). 33 C. №. N. 733. 
- (3) (1897) 1. L, R,” 24 Cale. 391. 


Before Mr. Justice Pearson and Му, Justice Patterson, 
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Jn proceedings under section 133 Criminal Buoni Code ине alleged 
obstruction of a public gefath, the opposite party, (the petitioners) denied 
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the existonce of the right. Tha Magistrato passed an order making tho case over 
to a third class Magistrate for enquiry and to report to the existence ofa public 
path. His report was submitted and the Additional District Magistrate took the 


. report lato consideration and acted upon it by passing an order declaring it to be 


& public path. Matters then proceeded before a jury, the majority of whom 
found that the obstruction should-be removed t 

Held, that tho Magistrate had no Jurisdiction to make over tho enquiry toa 
sübordinate Magistrate, 

That under section 133 of the Code of Criminal Procedure the proceedings 
should be inthe hands of a District Magistrate and Bot in the таии 
Magistrate having 3rd class power. 

The test-was whether thero was or was not reliable evidenoe Їп support of the 
denial of the existence of tho alleged public right. 

Application for Revision under section 435 of the Code of. 
Criminal Procedure by the Second Party. 
Proceeding under section 133 of the Code of Criminal Proce-- 
dure. ' 
Afr. Priya Nath Dutt for the Petitioners, 
Mr. Benoyendra Nath Palit for the Opposite Party, 
' C. А. V. 
The following judgment was delivered : ' 

This Rule is directed ‘agaiast an order passed in proceedings 
under section 133 Criminal Procedure Code relating to alleged 
obstruction of a public gofa‘k. The conditional order was passed 
by the Additional District Magistrate on sth June 1928. On the 
goth June the opposite party No. 3 appeared and denied the exis- 
tence of the right, and the 6th July was fixed for taking evidence. 


^ On the 6th July all the opposite parties appeared and gave a de- 


nial of the right, whereupon the Magistrate passed an order mak- 
ing the case over to Babu A. M, Dam, E. А, C. for enquiry and 
to report to the existence of a public path. His report was 
submitted after enquiry, and the report wasin favour of the ex- 
istence of the right. . On the 17th August the Additional District 
Magistrate took the report into consideration and acted upon it 
by passing an order declaring it to be a public path. Matters then 
proceeded before a juty, the majority of whom found that the 
obstruction should be removed. This Rule was issued on the 
ground that the provisions of section 139 Ahad not been com 
plied with, and that the Magistrate had no jurisdiction to direct 
an enquiry by another Magistrate as to the existence of the right. 
There was also a question as regards the constitution of the jury to 
which it is unnecessary to refer further in view of our decision, 

Tt is conceded that the terms of the section 139 A contemplate 
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an enquiry by the Magistrate himself ; there із no such provi- 
sion in ‘proceedings :under Ch. X for deputing а subordinate 
Magistrate to make tha enquiry as is to be found under Ch, XII 
expressly laid down by the terms of section 148. It is 
however said that іп effect the Magistrate did hold the 
enquiry himself by reading and acting on the report of the 
subordinate Magistrate and there has been no prejudice ; that 
the accused participated in all the proceedings in the 
subsequent stages : and that the omission of the Magistrate to en 
quire is a mere irregularity which is cured under section 537. 
We are of opinion that the matter cannot be disposed of in this 
manner, Upon the result of the enquiry depends the subsequent 
procedure—either a stay of proceedings, or a further step’ under 
section 137 or 138, The test is whether there is or is not reliable 
evidence in support of the denial of the existence of the alleged 
public right. The value of the evidence is a matter better deter- 
mined by the Magistrate if he has heard it himself then if, as 


appears from the order sheet in the present case, he merely “read ` 


the report” of his subordinate, Moreover the Magistrate to whom 
the enquiry was deputed In the present cise was, we are’ told, а 
third class Magistrate, whereas the opening words of section 133 
show that the intention is that this class of proceeding should be 
in the hands either of a District Magistrate, a Sub-Divisional Magis- 
‘trate ora Magistrate of the first class, We accordingly are of 
Opinion that the Magistrate had no jurisdiction in the present case 
to make over the enquiry as he did, and for these reasons the Rule 
must be made absolute, Fresh proceedings may be instituted if 
A, T. M, Rus made absolute, 


294 


(M 


1988. 
— 
Nonember, 49. 


THE CALCUTTA LAW JOURMAL, [Уб„ L^ 


° APPELLATE CIVIL. | 


Ayer Sir m Claus Rankin, Knight, Chief Justice and 
Mr, Justice M. N. Mukerji. : 


NAFAR CHANDRA PAL CHOUDHURY AND ANOTHER 
v, DES 
JATINDRA NATH DAS амр OTHERS.* 


Uthandi tenani—Satt for rent at senis agreed upon by all the uibaudi tenant 
— Decree for rent at air. and equitable rates, if can te pessed—Bengal 
Tenancy Act ( ҮШ of 1885), Secs. 24,153,180, 1804, 180B,—Uthandi 
raiyat acquiring occupancy rigkt— Second appeal. Р 
There is nothing in section 180A or section 180B of the Bengal Tenancy 

Act which takes away the rights which are conferred by section 180 upon an 

utbandi raiyat who has acquired а right of occupancy and, even if resort Is not 

made to the provisions of sections 180A and 180B for the purpose of fixing а 

uniform annual money rent in respect of utbandi lands, the general lability of 

an occupancy raiyat to рау a fair and oqultablo rent for the lands that he holds 
will acctne to а person who was in a position of an utband] raiyat and bas 

acquired a right of occupancy under the provision of section 180. 

^^ Where the sult Instituted was one for recovery of reat at rents agreed upon 

by all the atband! tenants and not for recovery of rent in "accordance with the 

provisions of section 24 of the Bengal Tenancy Act, to have к decree for reat 
at fair and equitable rates, the plaintiffs would havo to ask first of all for assess-. 
ment of font in a properly conitituted sult with their co-aharers as parties, 

Per Mitter fı Under section 153 of the Benga} Tenancy Act, a second 
appeal is entortaingd, as the Court determined what was the rate of rent payable 
in respect of certain classes of and: rent кынкы ЖО ae le 

Appeal by the Plaintiffs, 

~ Suit for rent, - 

The material facts appear from the following judgment of 


D. №. Bitter, J: This is an appeal by the plaintiff landlords 
and arises out of suit for arrears of rent on Utbandi basis. The 
defence ‘of the tenant in substance was that some of the lands 
were Pati! or kicha or Asha lands during the period in suit that 
по rent was payable for patit lands and that the rate of rent for 
kicha lands was 8 annas and for Asha lands 6 pies per bigha, The 


®Lettors Patent Appeal No, то of 19299, against the decision of Mr, Justico 
D. М, Mitter, dated the agth November, 1923, in Appeal from Appellate De- 
cree No, 190 of 1938, against the decision of Babu Ram Chandra Ghose, 
Subordmate Judge of Nadia, dated the isth June, 1957, affirming that of 
Babu Jogesh Chandra Chatterjee, Munsiff of Meherpur, dated the roth March, 
1936, 
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Court of first instance held that the plaintiffs had failed to 
establish that defendanta were liable to pay rent for lands kept 
patit. The lower appellate Court agreed with the Munsiff. 

A second appeal has been taken to this Court by the plain- 
tiffe landlords, The main contention before me has been that even 
ifit were held that some lands remained йсй? or khiaha or 
Asha during the years under claim the plaintiffs are entitled to full 
rate in respect of those lands inasmuch as the tenants have 
acquired a right of occupancy therein. It is to be noticed that this 
ground on which the plaintiffs sought to resover full rates of rent 
does not find place in the plaint, It is true that the question 
was raised in the course of argument in the Court of first 
instance. 

A preliminary objection has been taken by the learned Advo- 
cate for the respondents to the hearing of this appeal and it is 
contended that as the tenancy is an Utbandi tenancy the provi- 
sions of section 153 of the Bengal Tenancy Act did not apply to 
such а case and that an appeal is not allowed by the proviso to 
section 153 as it cannot be said that there is any decision on any 
question of amount of rent annually payable. It is not disputed 
that the word “rent” under the Bengal Tenancy Act includes 
money as well aa paddy rent and although the rent may vary still 
the Court has determined what is the rate of rent which iy payable 
or as to whether the rent is payable in respect of certain classes 
of land or not, I do not think there is any substance in the preli- 
Iminary objection, 

With regard to the contention of the appellants that the tenants 
are liable to pay full rent as they have acquired rights of occu- 
pancy, in my judgment, section 180 (a) (b) of the Bengal Tenancy 
Act affords a complete answer, It is not disputed that in this 
саве no order has been made yet under section-r8o (a) determining 
a uniform annual rental for any land of the tenancy and section 
180 (b) provides that it is only when such an order is made that 
such lands in respect of which an order has been made shall cease 
to be held as Utbandi lands with effect from the date from which 
new rent takes effect and the tenant shall hold them ‘as occupancy 
raiyais from the date of the order. It is said on behalf of the 
respondents that it is open to the landlord to make an application 
under section 180 (a) cl (а). I think the view taken by the 
lower appellate Court as to the effect of section 180 (a) is right and 
that the Utbandi conditions of the tenures still continue irrespec- 
tive of whether occupancy right has or has not been acquired in 
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this tenancy. It also appears from the deposition of plaintiff's 
Gomastha, his witness No, s, that no rent is payable for atit lands 
in the Mouza irrespective of the time such lands are in possession 
of the tenant. It also appears from the evidence of plaintiffs 
witness No. т that the tenants never paid rent forthe дай? land 
before the Settlement operation, The learned Advocate for the 
respondents supports the judgment of the Court below also on the 
ground that there is a custom not to pay rent for fati? lands as has 
been deposed to by the plaintiff's own witnesses and that irrespec- 
tive of the time of the occupation of the lands by the tenant, 
Section 180 (a) and (b) have been added to the Bengal Tenancy 
Act by the Utbandi Amendment Act X of 1923. I do not 
think that the effect of the amendment is to interfere with any 
previous arrangement or custom that might have regulated the 
rights as between the landlord and the tenant, It is argued on 
behalf of the appellants that there would be considerable hard- 
ship if the landlord is not to get fair and equitable rent in respect 
of all lands although the ‘defendants have acquired tights of occup- 
ancy in these. Utbandi lands having regard to the provisions 
of section 24 of the Bengal Tenancy Act, It is contended on the 
other hand that ordinarily with regard to these Utbandi tenancies 
the rates are very high. In this connection reference is made by 
the learned Advocate for the respondents to a case in з Ж, Е, 
Act X Rulings 159 to show that in the district from which this 
case comes Utbandi tenancies are granted at pretty high rates. 
Iam not, however, concorned with the question as to whether 
the construction that has been put by the Courts below on sec- 
tion 180 (b) operates harshly on the plaintiffs landlords. The 
tights of the parties have to be regulated by the law although it 
may operate harshly on one party or another. 

I think the Courts below have taken a right view. The appeal 
accordingly fails and must bè dismissed with costs, 

Against the decision, the plaintiffs appealed under cl (15) of 
the Letters Patent. 
` Messrs Amarendra Nath Bose and Radhika Ranjan Guha 
for the Appellants. 

Messrs. Panchanan Ghose and Sitangshu Bhusan Bass for the 
Repondents. . 

The following ашынын were dasi 

Mukerji, J :—This appeal has arisen out of a suit for rent, 
The plaintiffs landlords are the appellants in the appeal. In or 
der to “appreciate the contentions that have been urged in the 
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case, it, is necessary to set out the pleadings somewhat in detail, 
The plaintiffs instituted the-suit for recovery of rent on the 
allegation that they were 12 annas 16 gandas co-sharer landlords 
and that the defendants were holding certain lands under thení 
in utbandi system. In the plaint, certain rates were mentioned 
as being the rates of rent payable by utbandi tenants in respect 
of different kinds of land and a decree for rent was prayed 
for оп the footing that separate collections used to be made on 
behalf of the plaintiffs from these defendants, The main defence 
of the defendants was to the effect that some of the lands in suit 
wore дай? AAicha and Asha lands, that no rent was payable for #ati? 
lands, that the rate for the AAicha lands was 8 annas per Bigha 
and that the rate for the Asha lands was 6 pies per Bight. The 
trial Court held that the evidence that was produced on behalf of 
the plaintiffs for the purpose of establishing the rates at which they 
claimed rent in respect of the lands in suit was not satisfactory 
and, being of opinion that the defendants had succeeded in 
establishing that no rent was payable for the дп? lands and 
that the rates for the Khicha and the Asha lands were what 
were stated in the written statement, the learned Munsiff gave 
the plaintiffs а decree on the defendants’ admission. This decree 
was upheld on appeal by the learned Subordinate Judge and, on 
a second appeal being preferred to this Court, my learned bro- 
ther Mr. Justice Mitter has affirmed that decision. The plaintiffs 
have thereupon preferred the present appeal under the Letters 
Patent, 
Of the two grounds that have been urged in support of the appeal, 
one is to the effect that the plaintiffs are entitled toa decree for 
fair and equitable rent as against the defendants, inasmuch as 
the defendants by holding the lands for a continuous period of 
twelve years have acquired a right of occupancy and that, there- 
fore; under the provisions of section 34 of the Bengal Tenancy 
Act, they are liable to pay a fair and equitable rent. This con- 
tention has been dealt with by my learned brother Mr, Justice 
Mitter as well as by the Courts below and has been held ga 
being answered by the provisions of section 180A and 180B- 
ofthe Bengal Tenancy Act. It appears that the suit was not 
based upon an allegation to the effect that һе plaintiffs . were 
entitled to get fair and equitable rent from the defendants: inas- 


much as they were no longer utbandi tenants but had acquired a: 


right of occupancy. Sucha contention did not apppear in the 
pleadings and it was only atthe time of the argument in the 
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trial Court that it was put forward. The Courts below, however, 
have dealt with this matter and inasmuch as it has been argued 
before us, I may as well express my opinion upon it, 

` What is contended is that secti on 180 of the Bengal Tenancy 
Act states—and here І read only that part of the section which 
is relevant—" Notwithstanding anything in this Act, а raiyat who 
in any part of the country where the custom of utbandi prevails 
holds land ordinarily let under that custom and for the time 
being let under that custom shall not acquire a right of occupancy 
until he has held the land in question for twelve continuous years 
and, until he acquires right of occupancy in the land, he shall be 
liable to pay such rent for his holding as may be agreed on between 
him and‘his landlord”, It is contended that the section provides 
that an Utbandi raiyat shall not acquire a right of occupancy until 
he has held the land in question for twelve continuous years 
and that it further provides that until he acquires a right of 
occupancy in the land, he shall be liable to pay such rent for his 
holding as may be agreed on between him and his landlord ; 
and it is said that from this it follows, in the absence of any other 
provision in the Act, that, when a right of occupancy is acquired 
by a raiyat who had been an Utbandi tenant, his status as well as 
all the other incidents of the tenancy are to be governed Фу those 
provisions of the.Act which deal with occupancy raiyate. This, 
in substance, is the contention that is urged on behalf of the appel- 
lants and, in support of this, what is stated is that, prior to the 
amendment introduced by Act X (B. C,) of 1923 which for the 
first time inserted section 180 A to section 180 C inthe Tenancy 
Act, there was no provision in the Act which could regulate the 
rent etc, in respect of Utbandi raiyats who had acquired a right 
of occupancy, Section r8o, it is said, limits the liability to pay the 
agreed rent until such time as the right of occupancy is acquired 
by an Utbandi raiyat. Now, the Courts below appear to have been 
of the view that, inasmuch as section 180 А provides for ап appli- 
cation to be made for the fixing of uniform annual money rent 
in respect of Utbandi lands either by the landlord or by the raiyat 
and inasmuch as section 180 B says that whenever an order under 
section 180 A is passed determining a uniform annual money rent 
for any lands such lands shall cease to be held as Utbandi lands 
with effect from the date from which the new rent takes effect and 
the tenant shall hold them às an occupancy raiyat from the date 
ofthe order, the effect of these provisions is to lay down that 
although under Section 180 & right of. occupancy may be acquired 
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by an Utbandi raiyat, he із not liable to pay a uniform money 
rent or a fair and equitable rent until proceedings have been taken 


in accordance with the provisions of sections 180 A and 18o B of Nafar Chandar Pal 


the Act. I am of opinion that this view is not sustainable. In my opi- 


Choudhary 


nion, there is nothing in section 180 A or section 180B which takes Jatindra Nath Das, 


away the rights which are conferred by section 180 upon an Utbandi 
raiyat who has acquired a right of occupancy and, even if resort is 
not made to the provisions of section 180 A and section 180 B for 
the purpose of fixing а uniform annual money rent in respect of Ut- 
bandi lands, the general liability of an occupancy raiyat to pay a 
fair and equitable rent for the lands that he holds will accrue to a 
person who was in the’ position of an Utbandi raiyat and has 
acquired a right of occupancy under the provisions of section 180. 
This view, however, would not help the appellants in the present 
case, inasmuch as the suit that they instituted was not one for 
recovery of rent in accordance with the provisions of section 24 of 
the Bengal Tenancy Act but а suit for recovery of rent at rates 
agreed upon by all Utbandi tenants. To have a decree for rent at 
fair and equitable rates, the plaintiffs will have to ask first of all 
for assessment of rent in a properly constituted suit with their 
co-sharers as parties. In view of the nature of the claim that they 
had put forward, the question whether they are entitled to recover 
а fair and equitable rent isa question which cannot arise in the 
present cage, Although, therefore, І am not prepared to agree 
with the view that the Courts below have taken as regards sections 
180A and 180B of the Bengal Tenancy Act, Iam clearly of opi- 
nion that the decree that has been passed in the present case is 
correct, 

Another argument has been put forward to the effect that, 
in the judgment of my learned brother Mr. Justice Mitter, there is 
a passage indicating that the plaintiffs are not entitled to get 
any rent on account.of the pati? lands as it has been established 
that by custom such rent is not payable. It has been argued 
before us there is no evidence of a custom properly во called and 
that the question as to whether there has been a custom to the 
above affect is a question which was not gone into in any one of 
the Courts below. What appears, however, is that my learned 
brother Mr, Justice Mitter intended to mean that there was 
evidence to that effect and that it was proved by the plaintifi's 
evidence that no rent was, in point of fact, realised on account 
of.the Аай? lands. I am of opinion, therefore, that there із -nọ 
substance in this contention. Е : Ў 
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Сту. . The result is that the appeal fails and is dismissed with gosts. 
1999. Rankin, C. J:—I agree. 
Nafar Chandra Pal А. T. M. „Appeal dismissed, 
Choudhury 
Jatindra Nath Das. mr 
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REFERENCE UNDER THE INCOME TAX AOT. 


Before Sir Georgé Claus Rankin, Knight, Chief Justice, 
Mr. Justice C. C. Ghose, and Mr, Justice 


Р. L, Buckland, 
Cir. Jn Re Messrs, MARTIN ё Co, * 
Ro Remand—Indian Income Тах Act (ХІ of 1982), Sec. 66(4)—Partners of tuwe 
Fune, 35, Krms—Suma persons in same shares—Inteniion, 


Under section 66 cl. (4) of the Income Tax Act, the High Court sent back 
the case to the Commissioner for making clear the points upon which further 
findings are required at his hands. 

The proposition that the same persons in the same shares cannot for income 
tax purposes be partners of two entirely separate firms isa highly abstract pro- 
position. 

There may be an entirely different firm. It may be composed of the same 
partners and it may be that tho partners are interested In the sume shares but 
as а mattor of Intention of the partios, an entirely different partnorshlp. 

Reference under section 66(2) of the Income Tax Act by the 
Commissioner of Income Tax. | 


Dr. Radhabineds Pal for the Commissioner, 
The following judgments were delivered : 
Rankin C. J.—In order to dispose of the questions referred to 
Sune, 25. us, it is necessary that we should refer the case back to the 
m Commissioner to make certain additions thereto or alterations 
therein as provided by clause (4) of section 66 of the Income 
Tax Act of 1982. The observations which I propose to make now 
are entirely directed to making clear, so far as I can, the points 
upon which further findings are required at the hands of the Com- 
missioner. 
It appears that there is a firm called Messrs, Martin and 
Company which is governed by certain Articles of n 


* Reforence under section 66(2) of the Income Tax Act. 


е 


Vor. L.] ` HIGH COURT. 


in writing. There seem to be three such documents, These 
documents have not been made part of the case stated. They 
ought to be made part of the case stated. Itis not exactly clear 
to me whether asa result of these three documents that firm is 
shown to have had 7 partners or only 5, The documents will 
make that matter clear In 1927, certain persons bought a 
business which was being carried on under the name and style of 
Burn and Company. From the documents which have been 
made part of the case, it wotld rather appear that the persons who 
bought that business were 5 in number, and it would further 
appear that these 5 persons became partners for a day at least 
with the original proprietors of the firm of Burn and Company. 
The terms upon which, the original proprietora having gone, 
the new proprietors were carrying on the business are defined 
in the document dated the rst February 1929 by a reference to 
the documents which govern the firm of Messrs, Martin and 
Company. The words “so far as applicable to this present 
partnership" appear in the document of rst February 1987. 
That із a matter which has not been discussed by the Commis 
sioner in the case stated at all, That matter ought to be dealt 
with. He ought to give any facts in his judgment bearing upon 
the question as to the weight to be given to that reference in 
clause (3) of the argeement of the rat February 1927. 

Again, in the document of the 28th September 1927, which 
is an agreement to which the five purchasers to whom I have 
referred are parties, I find that in clause (4) two other people are 
suddenly described as partners. It seems to be necessary that 
it should be ascertained how that comes about. At the end of 
that clause, there is a statement to the effect that these two 
gentlemen being the senior Assistants are entitled in pursuance 
of the partnership deed of Messrs. Martin and Company to 
participate in the net profit of Burn and Company. The Commis 
sioner ought to consider that, проп the question whether or not 
in substance and in truth the assets which had belonged to Burn 
and Company were being bought by the firm of Martin and 
Company or whether in substance and in truth there was an 
entirely different firm (it may be composed of the same partners 
and it may be that the partners were interested in the same 
shares but as a matter of intention of the parties, an entirely 
different partnership): The Commissioner bas not found whe- 
ther there is or is not truth in the statement which appears to 
have been the case of the assesseos, that the firm of Burn and 
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CIVIL. Company was bought not with any funds, belonging to the firm 
тозу. of Martin and Company at all but with other funds Being the 
ў uM. | private property of the individual persons who were partners 
n osea 
Martin € Co., of Messrs. Martin and Company, A finding as to that is very 
Rankin, CF. necessary. 

— . In remitting the case to the Commissioner, I would point 
out not by way of deciding this case but entirely for the guidance 
of the Commissioner that this case may ultimately have to be 
decided upon findings which do not at present appearin the 
caso stated. The proposition that the same persons in the 
same shares cannot for Income Tax purposes be partners of two 
entirely separate firms is a highly abetract proposition. It may 
or may not be correct but I am not prepared as at present 
advised to proceed upon so very general a principle without a 
careful enquiry into the concrete case and into the matters 
&bove mentioned. It may turn out that the case depends on 
the question of fact whether the two firms were entirely separate 
—á question of fact including the question of intention, It is 
necessary that we should know whether in substance and in 
truth the partners as part of the business of Martin and Com- 
pany bought up certain assets (in which case the fact that these 
assets wont by a different name would have no importance 
whatever)or whether, on the other hand, it was an entirely 
separate venture not intended to be any part of the business of 
Martin and Company or to have any connection with Martin 
and Company. If the fact is that certain persons—be they 5 or 7 
put their hands in their pockefs to buy the assets of Burn and 
Company with the intention of running a firm which would have 
nothing to do with Messrs, Martin and Company, then the 
Commissioner should in justice to the assessees give a finding 
to that effect. Looking upon it in that way, it seems to me 
desirable that this case should be sent back to the Commissioner 
‘to make such additions thereto or alterations therein as are 
required to meet the pointa which in this judgment I have 


mentioned, 
C. C. Ghose, J :—I agree. 
° . Buckland, J:—I agree. : 
Messrs, Orr & Dignam: Attorneys for the Commissioner. 
А. Т, м, Case sent back. 


* 
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APPEAL FROM ORIGINAL CIVIL. 
Before Mr. Justice С, С, Ghose and Mr. Justice Page. 


CARR LAZARUS PHILLIPS AND OTHERS 
vt. 
ALFRED ERNEST MITCHELL дир отнкиз,% 


Suit, maintainability of—Snit by mortgages against surety before realisation 
of debi—Deed of continuing ruarantes —Consiruciion —Surreuuding circum 
stances—Intention of фат Contingency—Aweunt fer which surety is 
Habe is lass than the total debi—Rizki of surety to the benefi af aecuriiy— 
Surely, when entitled te the security. 


A guarantos is a contract to indemnify upon a contingency: Bap. Gardem(1) 
and Sampson v. Burton (2). А guarantee, llke every other contract, must be 
construed reasonably ; it must not only be’ construed by the words used, bat 
also with regard to the surrounding circumstances: Lleyés v. Harper (у). In 
other words, in construing а guarantee, one must look at, and is entitled 
to give in evidence, all the surrounding circumstances so as to know what the 
pasties meant : Head v. Grace (4) per Pollock C. В. Where no oral evidence 
is given, the Intention of the рагЧов isto be gathered from the words used 
with the ald of such light on the surrounding circumstances as із afforded by 
the documents. 


If the amount for which the surety is liable is lese than the total debt owing 
to the creditor by the debtor, it is always necossary in bankruptcy to consider 
whother the surety is bound for the whole of that’ debt with a limitation of bis 
lability or whether he is only bound fora part of К equal to the amount for 
which he fs liable. If the former із the case, he has no right. in bankruptcy 
toa dividend till the creditor has recalvsd twenty shillings In the pound on 
the whole. lf the latter, he is relleved to the extent of the proportion of the 
dividend attributable to that part of the debt which he has guaranteed, just 
‚аз И the amount he has guaranteed were а separate distinct -dobt from the 
rest of the creditors’ claim. 

The right of aurety to the benefit of the security held by the creditor is 
derived from the obligation of the principal debtor to indemnify his surety 1 
Yenge т. Reynell (s). But, a surety is not entitled to the: securities which 
the creditor holds until he pays the entitety of the debt: Hxp-Brett. In re Howe 
(6) and Gedye v. Matson (7). 

Ons С, who was the owner of yery considerable howe and landed properties 
"in and outside Calcutte, being in financial difücultles, applied to 8 for а loan 

® Appeal from Original Decree No. 67 of 1939, against the- decree of 
Mr, Juice Buckland, dated the зб April, 1929, in Sult No. 1476 of 1938. . 

(х) (1808) 15 Ves, 186. (а) (1820) з Brod & Bing. 89. 

(3) (1880) 16 Ch, D. 290, (4) (1861) 7 Н & М. 494. 

(5) (1853) 9 Hare 809 ; 68 Е. Ж. 744 (6) (1871) 6 Ch. App. 838. 

(7) (1858) 25 Beay, 310. : DS 
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of 40 lacs of rupees. 5 borrowed fromthe Imperial Bank of India 4o lacs of 
rupees foc the accommodation of Gand the latter on receipt of the amount 
executed a mortgage on the 14th Febraary, 1927, in favour of S for the purpose 
of securing the loan of до lacs undertaking to pay Interest at the rate of 6 pec 
cent per annum by equal monthly instalments with quarterly roats until payment, 
S agreed to obtain tho said loan from the Imperial Bank of India at tho request 
of the appellants and the latter guaranteed to 5 the payment by G of the seid 
wim of до lacs of rupees to the limit of thelr aggregate liability to the extent 
of 18 lacs of rapoes whereof each of the three defendants was to be liable for 
б lacs of r&poos. Clause 3 of the deed of continuing qguaranteo provided 
** within the aforesald limit of lability this guarantes shall extend to and be 
applicable to the whole debt that shall w//imuie/y be due to you from the 
said John Caraplet Galstaun in respect of such advance as aforesaid and not 
merely to so much whereof as shall be co-extensivo with our aforesaid maximum 
ability thereunder.” It was also agreed between S and the appellants that 
should the common liability be lees than the said maximum aggregato sum of 
18 lacs of rupees, the share due from each one of them in respect thereof 
should be in strict proportion to the Individual liability of each of the appellants 
as referred to above. 


S died on the r4th May, 1927 and the presest plaintiffs were the executors 
and trustees under his will. Om the rath October 1937, the plaintiffs as such 
executors demanded from G immediate payment of the sald sum of 40 laos 
of rupees and of the interest thereon. G having failed to pay, the plaintiffs 
gare notice on the 1§th October, 1927, to each of Ње present appellants of 
the fact of their having made the same demand on G. Thereafter on the 
8th June, 1928, the plaintiffs demanded payment from each of the present 
appellants of the aum of 6 lacs of rupees duo under and by virtue of the 
instrument of guarantee : 


Held, construing the terms of the guarantee asa whole, the liability under 
fthe guarantee did not attach until tho respondents have pursued thelr remedies 
under the mortgage, and if the proceeds of the sale were proved to be insati- 
ciont to satisfy G's outstanding Indebtedness to 8 In respect of the lan. 

Mer С, С. Ghose, T : When tho parties sald that the guarantee should extend 
to amd be applicable to the "whole debt that should ultimately be due to S 
from G, they had not in their minds the peculiar rulos in bankruptcy, 


Per Page, Y : That the construction af the deed of guarantee was not frec 
from difficulty. If the partes intended that the guarantee should only atiach 
to the balance of the debt ( if any ) outstanding after the mortgaged properties, 
such intention shoul be expreascd in precise and unambiguous terms. If the 
partes intended that the guarantors should forthwith beoome liable upon 
the failure of G to repay the loan it was unnecessary to make any reforence to 
the mortgage in the guarantee, as the mortgage would be an independent 
Collateral security upon the enforcoment of which the lability of the guarantors 
їп по way depended. 


Appeal by the Defendants, 
The material facts appear from above. 


в 
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The suit was decreed by Buckland, J, by the following judg- 
ment ; 

Buekland, J.—The plaintiffs in this case are the executors 
and trustees of the will and estate of Arratoon Stephen who died 
on the 14th May гуз]. There is no dispute about the facts. 
The late Arratoon Stephen on the r4th February 1997 advanced 
до lacs of rupees to Mr. J, C. Galstaun on а mortgage of various 
properties in or about Calcutta.. A few days previously a letter 
of guarantee dated the gth February 1927 had been addressed 
to Mr, Stephen by the defendants guaranteeing payment of the 
money so to be advanced to the extent of 18 lacs of rupees 
whereof each of the three defendants was to be liable for six 
lacs. On rsth October 1927 notice was given to the mortgagor 
to pay the amount due on the mortgage and on his default 8 
notice dated the 8th June 1928 was given to the defendants 
requiring them to pay the amount guaranteed by the letter of gth 
February тозу. The defendants are now sued on their guaran 
tees. ` 
On behalf of Mr. Phillips and Mr, Arratoon, the first and 
third defendants, the issues submitted are: i 

x. Was it agreed by the terms of the letter of guarantee 
dated gth February 19287 that the defendants would only be 
Hable for any deficiency after sale of the property mortgaged 
to secure the loan of до lace by Stephen to Galstaun ? 

а. Have the defendants been discharged from their liability 
under the said guarantee by the  sub-mortgage dated the r4th 
February 1927 by Stephen in favour of the Imperial Bank ? s: 

The second of these issues does not arise оп the pleadings 
in any sense, but no objection has been taken to it by the 
learned Advocate-General on behalf of the plaintiffs and it 
sufficiently sets forth the facts necessary to raise the question of 


law involved. 
On behalf of the second defendant, Mr, Creet, the issues 


submitted on behalf of the other defendants were adopted, 
Learned counsel who appeared for Mr, Creet, who had by the 
qth and 8th paragraphs of his written statement indicated a 
defence apart from any question of the terms of the letter of 
guarantee stated that he abandoned anything based on egresment 
or understanding outside that letter. The case therefore resolves 
itself into a question of construction. Е 
Questions which may arise where а surety gives a limited 
guarantee are considered in а passage in Lord Halsbury’s Laws. 


$95 
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of England, Vol. XV, 475, to which the learned Advocste-Gene- 
ral has drawn my attention. He has done so not for the purpose 
of assisting in the interpretation of this document but of explain- 
ing the reasons for its form, His submission is that what was 
intended by the letter of guarantee was to guarantee the whole 
of the mortgage debt but that the liability of each of the 
guarantors was to be limitei to six lacs of rupees. If that is 
the correct view to be taken of. the’ decument, then he submits 
that immediately. there: has been default by the mortgagor 
Galstaun in paying the amount due upon the morigage the 
plaintiffs are entitled to recover on the guarantee. 


For the defendants it has been argued that if the document 
be taken as а whole it was clearly the intention of the parties 
that the guarantors should only be liable after the mortgages 
had realised the security, that is to say, that they should only 
be liable as guarantors for any deficiency after a sale of the 
property mortgaged. If that view is correct they’ contend not 
only that thay cannot be held Hable upon the mortgagor’s initial 
default but that they do not become liable until the deficiency 
has been ascertained and that the suit therefore is premature 
and must fail. 


The document bacis by reciting the  jeconsideration for the 
guarantee, As this recital requires examination for the purpose 
of deciding the second issue I may at once express my view of 
the meaning of this part of the document. It states that the 
consideration for the guarantee is that Stephen has agreed to 
obtain a loan of до lacs of rupees from the Imperial Bank of 
India.for the benefit of Galstaun for the certain purposes. Then 
it goes on to say that such sum of 4o -lacs of rupees shall 
bear interest and that repayment of such sum is to be secured 
by a mortgage. I pause here for the purpose of drawing 
attention to the fact that so far there has been по mention 
of ап. advance by any person but the Imperjal Bank of India, 
and the mortgage во intended might be so assumed.to be a 
mortgage to be executed in favour of the Imperial Bank. It 
isat all events clear во far that repayment of the loan by the 
Imperial Bank is to be secured by a mortgage. The next "words 
explain that ‘the mortgage. intended is a mortgage to be executed 
by Galstaun in favour of Stephen of certain properties specified. 
~ Here I will pause and proceed to а consideration of the remain- 
ing term4.of the document and state later. my view. of the effect 


? 
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as regards the second issue of the earlier portion of the docu- 
ment, 

The defendants then proceed to guarantee payment by Gals- 
taun of tho 40 lacs of rupees to the limit of their aggregate and 
individual liability thereinafter described, The effective part of 
tho next paragraph, is as Mr, Ameer Ali stated, in the naturo of 
the machinery to be employed, if the aggregate liability is less 
than 18 lacs, for the purpose of ascertaining how such Habilities 
shall be apportioned. It has been referred to’ in support of the 
point raised but subsidiarily to the Argument based upon tlie 
third paragraph. 

The third, paragraph says: “ Within the aforesaid limit of 
liability this guarantee shall extend to &nd be applicable to the 
whole of the debt that shall altimately be due to you from the said 
Galstaun in respect of such advance as aforesaid and not merely 
to so much thereof as shall be co-extensive with our aforesaid 
liability thereunder. It has been argued that the words; “ the 
whole debt that shall ultimately be due to you” mean when every- 
thing has been done that can be done to realise the securities, 
that is to say, the final amount of the deficiency due after the 
securities have been sold. 

Now if that were the intention I cannot imagine that anything 
would have been easier than to have said so by inserting some 
appropriate words such as “ after realisation of the securities by 
sale" or in the other similar language. Because the draftsman has 
not inserted such words it may not necessarily follow that the para- 
graph has not that effect, But what is guaranteed is the whole 
of the mortgage debt of 4o lacs with interest, though to the limit 
of the individual liability prescribed ; the guarantee nevertheless 
is for the whole amount, That appears to "meto be the same 
thing as “ the whole debt that shall ultimately be due” meaning 
the whole debt of 4o lacs with interest. The phraseology 
cannot be limited in its application to до Jace and interest on the 
one hand and the deficiency aíter sale of the securities on the other 
for the mortgage allows of a sale by the mortgagee of either 
allora part of the property mortgaged. If from time to time 
the mortgagee had sold some ‘of the properties this would very 
considerably affect the amount “ ultimately due” upon the mort- 
gage, апа the expression “the whole.debt that shall ultimately be 
dus to you” would be appropriate to such conditions, 

Then it has been argued that the’ words in paragraph s 
“ should the common liability be less than -the said maximum 
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aggregate sum" also point to the liability arising after the def- 
ciency on realisation has been ascertained, but this also is attribu- 
table to the right of the mortgagee to sell & portion of the property. 
Tho defendants! contention involves that the measure of their 
liability shall be the final result after the application of one of 
the remedies provided for a mortgagee by law and not the debt 
secured by the mortgage. In my opinion the guarantee applies 
to the debt secured by the mortgage, The deficiency after a 
sale has taken place in a mortgagee's suit for sale isa debt of 
different nature. In such circumstances the mortgage has become 
merged in the decree and the original debt has gone: ia sw 
European Central Raikoay Co. (т). 

In my judgment the defendants are not entitled to say that they 
are only liable for the deficiency after the property mortgaged has 
been brought to sale, and upon the construction of this document 
all that is necessary for the plaintiffs to establish to enforce their 
liability is that there has been default by Galstaun in payment of 
the mortgage debt. 

I now pass on to the other issue, I have stated my view as to 
the meaning of the first part of the letter of guarantee, from which 
it follows that the loan by the Bank for the benefit of Galstaun can 
only be secured by the mortgage by Galstaun in favour of Stephen 
if Stephen gives the Bank the benefit of that security, In this view 
no question of law such as is put forward on behalf of the defen- 
dants arises. The proposition is based upon the right of a surety to 
have the securities kept intact. It was not suggested that tho. 
defendants would be entitled to the securities until the mortgage 
debt of 40 lact had been fully paid, but as a proposition of law 
it was submitted that by reason of the sub-mortgage to the Impe- 
rial Bank the security had been impaired to the detriment of the 
defendants. In my judgment this point does not arise because 
it is clear that what was contemplated to the knowledge of the 
defendants was а loan by the Imperial Bank ‘for the benefit of 
Galstaun, ‘though such loan had to pass through the medium of 
Stephen there being mortgage  tranasctions on either side, That. 
according to my view is what was intended and what actually 
according to the accepted facts took place, and in the circums 
tances the defendants have no cause of complaint and can not 
claim to have been discharged. 

There will therefore be judgment against each defendant for 
gix lacs of rupees, and judgment against them pes and severally 


At) (1876) 4 Ch. D. 33 (38), - - 
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for the costs of the suit on scale No. a. Interest on judgment at 
gix per Cent, ` 1 
Against this decision, the defendants appealed. 


Messrs. Г. P. Е. Pugh, S. №. Banerjee and Т. Amer АН. 


for the Appellants, 

Messrs. №. N, тағ Севин) and S. A. Bose 
for Respondents, 

The following judgments were delivered : 

C. С. Ghose J :—In my opinion this appeal should be allowed 
and Í willstate my reasons. 

The facts involved in this: appeal, shortly stated, are as 
follows: One J. C. Galstaun, who is the owner of very consider- 
able house and landed properties in and outside Calcutta, was in 
financial difficulties in the early part of тоз]. There were se- 
voral decrees against Galstaun and ho was unable to satisfy 
the same, Не applied to one Arrathoon Stephen for a loan of 
Rs. 40,00,000 to enable him to pay off the amounts of the said 
decroes as well as certain other liabilities. Stephen borrowed 
from the Imperial Bank of India a sum of Rs. 40,00,000 for 
the accommodation of Galstaun and the latter on receipt of the 
amount executed a mortgage on the 14th February 1927 in favour 
of Stephen for the purpose of securing the loan of Rs. 40,00,000 
undertaking to pay interest at the rate of 6 per cent per annum 
by equal monthly instalments with quarterly rests until payment. 
Stephen it appears, agreed to obtain the said loan of Rs. 40,00,000 
from the Imperial Bank of India at the requeet of the appellants 
and the latter guaranteed to Stephen the payment by the said J. C, 
Galstaun, of the said sum of Rs. 40,00,000 to the limit of their 
aggregate liability to the extent of Rs, r8,00,000 and of their 
individual liability of Rs, 6,00,000. It was alao agreed bet- 
ween Stephen and the appellants that should the common liabi- 
lity be less than the said maximum aggregate sum of Rs, 
18,00,000, the share due from each one of them in respect thereof 
should be in strict proportion to the individual liability of each 
of the appellants as referred to above, The guarantee was as 
follows:— 

To Arrathoon Stephen, 

s, Camac Street, 
Calcutta. А Fa | 

“In consideration of your having at -our request agreed to ob- 
tain а loan-of Rupees forty lakhs bearing interest at six per cent 
per. annum from the Imperial Bank of India for the sole 


“eribed, 
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benefit of John Carapiet Galst&un for ‘the purpose of satisfying 
certain decrees and paying certain pressing debts such sum of 
Rupees forty lakhs to bear interest at the rate aforesaid and the re- 
‘payment thereof to be secured by a mortgage to be executed 
by the said John Carapiet Galstaun in your favour of the proper- 
ties included in the mortgages hell by Framroz Edulji Dinshaw 
and a second mortgage of the properties included in the mort- 
gage executed by the srid John  Carapiet Galstaunin favour of 
the Prudential Assurance Co. Lid. We the undersigned Carr 
Lazarus Phillips of No. 33, Alipore Park Road, Alipore, Arathoon 
Mackertoom Arathoon of No. 3 Rawdon Street, in Calcutta, and 
Arrathoon Theodore Creet of Ghusick Colliery in the District of 
Raneegunge, hereby guarantee to you the payment by the said 
John Carapiet Galstaun of the said sum of Rupees forty lakhs to the 
limit ‘of our aggregate and individual liability hereinafter pres- 


“a. This guarantee shall be a continuing guarantee, but our ag- 
gregato liability thereunder shall not under any circumstances ox- 


“ceed the sum of Rupees eighteen lakhs and the liability ‘of each 


of us individually in respect of. the said sum shall not exceed the 
sum of Rupees six lakhs, being the sum placed opposite our respec- 


‘tive signatures at the foot hereof and should the common liabi- 


lity be less than the said maximum aggregate sum, the share 


'due from each one of us in respect thereof shall be in atrict 
“proportion to his individual liability hereunder and not otherwise, 


«3. Within the aforesaid limit of liability this guarantee shall 


„extend to and be applicable to the whole debt that shall ultimately 


be.due to you from the said John Carapiet Galstaun in respect 
of such advance as aforesaid and not merely to so much thereof as 
shall be co-extensive with our aforesaid maximum liability here- 
under, 


“4. You shall be at liberty without РЕТ us from liabi- 
lity hereunder to grant time or other indulgences to the said Сага- 
piet Galstaun and to accept payment from him in cash or "Wy means 
of negotiable instruments or otherwise. 


Dated at Calcutta this ninth day of торлар опе бошан 
nine hundred and twenty seven. 

Signature of Sureties, 

(Sd) C. L, Philips, Amount E .—Rupees six lakhs, 

(Sd) A. Т, Creet., Amount guaranteed —Rupoes six lakhs, 

(Sd) A. M, Arathoon. Amoünt guaranteed—Rupees six lakhs,” 


$ 
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Stephen died on the r4th May тозу and the present plain- 
tiffs arê the executors and trustees under his Will, On the rath 
October 1927, the plaintiffs as such executors demanded from 
Galstaun immediate payment of the said sum of Rupees ferty 
lakhs and ofthe interest due thereon,  Galstaun having failed 
to pay, the plaintiffs gave notice on the то October 1927 to 
each ofthe present appellants of th e fact of their having made 
the said demand on Galstaun. Thereafter on the 8th June 1928, 
the plaintiffs demanded payment from each of the present appel- 
lants ofthe sum of Rupees six lakhs due under and by virtue 
of the. said instrument of guarantee, The present appellants 
having failed to pay, the plaintiffs instituted the present suit, 

The defendants filed three separate written statements ; but 
the main contention on their behalf was. that upon a true cone 
truction of the said instrument of guarantee it should be held that 
each of the defendants was liable to the plaintiffs for such sum 
only as might ultimately be due from Galstaun after realisation 
of the securities mentioned in the mortgage by Galstaun in favour 
of Stephen, such liability of each of the defendants in no event to 
exceed the sum of Rupees six lakhs, and that the realisation of the 
securities mentioned in the mortgage executed by Galstaun in 
favour of Stephen was a condition precedent to the arising of any. 
obligation or liability under the instrument of guarantee. There 
was another contention raised at the hearing before Mr. Justice 
Buckland being the second issue, but Mr. Pugh, who appeared for 
the appellants before us, did not press the same. 

Mr. Justice Buckland held that the defendants were not entitl- 
ed to say that they were only liable for the deficiency after the 
properties mortgaged by Galstaun in favour of Stephen had besn 
brought to sale and that upon the construction of the said ins- 
trument of guarantee all that was necessary for the plaintiffs to 
establish to enforce liability against the defendants was thsPthere 
had been default by Galstaun in payment of the mortgage debt. 
It is against this judgment that the present appeal has been 
brought. . 

It appears that along with their written statements, the defer 
dants filed a suit in this Court being Suit No. 2285 of 1928 against 
the plaintiffs and the said Galstaun (See page 29 of the paper book) 
in which they contended that the defendants in the sald suit other 
than Galstaun (i.e. the present plaintiffs) were bound to realise the 
securities under the mortgage by Galstaun in favour of Stephen 
and to apply the proceeds in satisfaction of their claims to the 


C. C. Ghose, Y. 
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* 


THE CALCUTTA LAW JOURNAL, [Vor. L. 


extent of the liability mentioned in the said instrument of 
guarantee and further in the alternative that the plaintilfs wore 
bound to hold as trustees and on behalf of the present appellants 
any surplus. The said suit, we are informed, is still pending in 
this Court, It may bó stated in passing that the present plaintiffs 
filed а suit in this Court being Suit No, 664 of 1929 on the 8th 
April 1929 against Galstaun on the mortgage dated the r4th Feb- 
TURTy 1917. 5 

A guarantee, like every other contract, must be construed 
reasonably; it must be construed by the words used, but also with 
regard to the surrounding circumstances: See ZLieyds v. Har- 
fer (т). In other words, in construing a guarantee you must 
look at, and are entitled to have given in evidence, all the 
surrounding circumstances so as (о know what the parties meant 
[Per Pollock C, B. in Head v, Grace (2)]. In this case, no oral 
evidence was adduced by the appellants before Mr, Justice Buck- 
land ; and we are therefore left to gather the intention of the par- 
ties from the words used with the aid of such light on the aur- 
rounding circumstances as is afforded by the documents printed 
іп the paper book, Now, as wil be seen from the instrument 
of guarantee, the appellants requested Stephen to find the money 
from the Imperial Bank of India for the benefit of Galstaun and 
their idea was that Stephen was to be secured bya mortgage by 
Galstaun in his favour of certain immovable properties belonging 
to Gelstaun, The instrument of guarantee is dated the gth Feb- 
ruary 1927 and it appears that the mortgage by Gelstaun in favour 
of Stephen was not executed till the r4th February 1927. Gals- 
taun undertook to pay to Stephen on demand the said sum of 
Rupees forty lakhs, According to the plaintiffs, demand was made 
on Galstaun and Galstaun failed to pay, and that, thereupon the 
plaintiffs’ cause of action against the defendants arose. 

A guarantee is a contract to indemnify upon a contingency 
[Axp. Gardom (3); Sampson v. Burton (4)] and the whole point in 
this case is what was the contingency which the parties had in 
their minds when the instrument of guarantee was executed. It 
ія no doubt trué that Galstaun undertook to repay the said sum 
of Rupees forty lakhs ow demand ; but it could not haye been the 
intention of the parties that immediately on the execution of the 
‘mortgage, demand would be made on Galstaun and that on Gals- 
taun’s failure to pay, the defendants would be forthwith called 

Т0) (1880) 16 Ch. D. 390. (a) (1861) 7 Н.а М. дод. 

(3) (1808) 15 Vea, я86. ^ ` (4) (1820) а Brod. Bing. 89. 
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upon tọ meet their liabilities under the instrument: of gua- 
tantse. There would be no sense in an arrangement like this. 
The defendants executed the instrument of guarantee, relying on the 
fact that the repayment of forty lakhs to Stephen was to be secur- 
ed by а mortgage of certain immovable properties which was to 
be executed by Galstaun in favour of Stephen. Was that mortgage 
to count for nothing? In these circumstances, I entertain no 
doubt whatsoever that the intention of the parties was that the 
security specified in the mortgage which was to. be executed by 
Galstaun should be.realised first and in the event of a deficiency, 
the defendants were to be callei upon to meet their liabilities as 
specified in the said instrument of guarantee. 

Ilay very considerable stress on the word ‘ultimately’ used in 
clause 3 of the letter of guarantee. І аш aware that this clause 
was inserted by the lawyers because of the apprehension felt.by 
them that Galstaun might be adjudged a bankrupt and in that 
event, for the purpose of securing in an effective manner the right 
of the creditor to retain certain dividends in bankruptcy. If the 
amount for which the surety is liable is less than the'-total debt 
owing to the creditor by the debtor, it is always necessary in ban- 
kruptcy to consider whether the surety is bound for the whole of 
that debt with & limitation of his liability or whether he is only 
bound for a part of it equal to the amount for which he is liable, 
Ifthe former is the case, he has no right in bankruptcy to a 
dividend till the creditor has received twenty ‘shillings in the 
pound on the whole, If the latter, he is relieved to the extent of 
the proportion of the dividend attributable to that part of the' debt 
which he has guaranteed, just as if the amount he has guaranteed 
were a separate distinct debt from the rest of the creditors’. claim, 
It is usual, for instance, in guarantees taken by banks to inserta 
clause providing that the bank may prove for its own benefit and 
that the guarantee is to stand security for the ultimate balance. 
This principle is exemplified in 8 long series of cases‘referred to in 
Elis v, Emmanuel (т) (Seo 15 Halsbury 481). To put it in plaint 
words, the question which has arisen in bankruptcy is whether 
the guarantor means “I will be liable for Ба. roo of the amount 
which A, В, shall owe you” or "L will be liable for the amount 
which A. B. shall owe you subject to this limitation, that I shall 
not be called upon to pay more than Rs, тоо”, 

Rach case must depend upon its own facts and in deciding the 
point in issue in this case, it is not necessary in my opinion to go 

(1) (1876) І. К.т Rx, D. 187, * 
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into a discussion about the rules which prevail in bankruptcy and to 
attribute a peculiar meaning to the word, ‘ultimately’, I think on the 
whole, when the parties said that the- guarantee should extend to 
And be applicable to the whole debt that should ultimately be due 
to Stephen from Galstaun, they clearly had not in their minds the 
peculiar rules in bankruptcy, but that their intention was that the 
securities mentioned in tbe mortgage by  Galstaun in favour of 
Stephen should be realised first and that the guarantee given 
by the present appellants should only come into play in the event 
of.a deficiency. The surety may, no doubt, be sued in the first 
instance and it may be said that the surety, if he peys the creditor 
is not without his rights. The right of surety to the benefit of 
the security held by the creditor is derived from the obligation 
of the principal debtor to indemnify his surety [Yomge v. Ray- 
well(1). But a surety is not entitled to the securities which the 
creditor holds until he pays the entirety of the debt: Xe: Howe, 
Exp, Breti (а); Gedye v. Matson (3). In other words not until the 
sureties in the present case have paid. off the entirety of the 
mortgage debt due to Stephen, would they be entitled to the 
securities which Stephen held ie, even if the sureties peid off 
asumof Rupees eighteen lakhs, they would not be entitled to the 
said securities until the balance of forty lakhs was realised, The 
sureties wouid, in such a case, be without any security whatso- 
ever during the interval. Could they have intended that such 
circumstance should intervene? I answer ‘no’, In this case 
you have the further fact that a suit to enforce the mortgage 
in favour of Stephen has already been instituted ; it was instituted 
before the present suit came оп for trial and one may not unreaso- 
nably conclude that the intention of the parties was as І have 
attempted to state. In my view the present sult is premature and 
that this appeal should be allowed. Tho appeal will be allowed 
with costs and the suit should stand dismissed with costs, 

Page, J :—I have arrived at the same conclusion, but only 
&fter much consideration, for, in my opinion, the. construction 
of this guarantee is not free from difficulty. . 

If, as the appellants ürge, the parties intended that the 
guarantee should only attach to the balance of the debt ( if any) 
outstanding after the  mortgaged properties had been sold, I 
agree with Buckland, J., that one would expect to find such an 
intention expressed in precise and unambiguous terms, That, 


(з) (1852), 9 Hare, 809 5 68 E. R. 744. 
(2) (1871) 6 Ch. App, 838. (3) (1858) 35 Boar: 310. 
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howeves, has not been done. On the other hand, if it had been 
intended that the guarantors should forthwith become liable upon 
the failure of Galstaun to repay the loan it was unnecessary to 
make any reference to the mortgage in the guarantee, as the 
mortgage would be anindependent collateral security upon the 
enforcement of which the liability of the guarantors in no way 
depended, Indeed, if the construction for which the respondents 
contend is curvect it would follow that the day after the mortgage 
had been executed, Stephen would have been entitled to demand 
repayment from Galstaun, and upon his default to claim immedi- 
ate payment of the loan from the guarantors. 

Thus the substance of the transaction would be that the 
guarantors would be responsible for the loan to the extent of 18 
lakhs without any security to which they could have immediate 
recourse, while Stephen would be responsible for ss lacks only 
the repayment .of which was secured by the mortgage ; for, 
although, the guarantors upon honouring the guarantee would 
obtain as against Galstaun а co-extensive charge upon the 
mortgaged properties nevertheless until the whole of the indeb- 


tednees of Galstaun to Stephen in respect of the loan had been. 


satisfied the guarantors would be precluded from enforcing the 
charge which had accrued to them upon the properties that had 
been mortgaged: Gedye v. Matson (1). 

That the guarantee would create such а situation, in my 
opinion, was neither intended nor contemplated. Indeed, the 
intention of the parties to the transaction becomes manifest from 
a perusal of the terms of the guarantee and the mortgage, 

It appears that Stephen had been persuaded at the instance 
of the appellants to advance 4o lacks at 6% interest to Galstaun, 
“the repayment thereof to be secured by a mortgage to be 
executed " by Galstaun in favour of Stephen of the properties 
referred to in the guarantee. Stephen, however, would seem 
to have been uncertain whether the mortgaged properties would 
prove to be sufficient to cover the loan, and it was to meet that 
possible contingency that the appellant contended within the 
limits specified in the guarantee to become responsible for making 
good the balance of the debt outstanding after realisation of the 
mortgaged properties. It was provided that the guarantee should 
be & continuing one, and it was obviously contemplated that from 
time to time certain of the mortgaged properties might be sold, 
and that Galstaun himself might repay instalments of the loan, 

(1) (1858) 25 Вову. gro. 
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It was for the repayment of the whole debt outstandipg after 
giving credit for the sums so realised that it. was intended that 
the guarantors should make th emselves responsible and under 
clause (3) in the event of Galstaun becoming insolvent the 


: guarantors would not be able to obtain any dividend out of 


Gelstaun's estate in respect of any payment they had made until 
the whole of the indebtedness;of.Galstaun to Stephen had been 
satisfied, [Hodson v. Bass (1)]. That such was the intention of 
the parties to this transaction is not, I think, open to doubt, but 
the question is whether, having regard to its true construction, 
effect was given to such intention in the form of guarantee that 
was signed. In my opinion it was. The fact that [it was 'made 
part of the- consideration for the guarantee that _,thegrepayment 
of the loan should be secured by the mortgage ‘supports the 
view that we take of this instrument, and unless and until Galstann 
executed:the mortgage the guarantee would not become operative, 
But how is that consistent with the construction for which the 
| respondents .contend, namely, that on Galstaun's ;zdefault , in 

"repaying the loan'on demand the?guarantors,automatically, (became 


. liable under the guarantee without reference to, and tindependent 


of, any rights that Stephen migbt have acquired under the mort- 
gage ог ‚апу ,other collateral security? Апа the, construction 
which we are disposed to put upon this guarantee is further borne 
out by the language in which clause зів couched...To what 
debt was the guarantee to extend? Why, “ the whole debt that 
shall fultimately be due to you from the [said/.John ,Carapiet 
Galstaun in respect of such advance as aforesaid.” What was 
“ such advance as aforesaid?” The advance the repayment of 
which was'to be:secured by the mortgage. What isthe meaning 
of “the whole debt that shall ultimately be due?” Surely, the 
balance of the advance that shall remain unpaid after giving 
credit for any sums repaid by Galstsun and the proceeds of the 
gale of the mortgaged properties by which the repayment was to 
be secured, What other meaning can be attributed to these 
words? I cannot persuade myself that the phrase “the whole 
debt that shall ultimately be due " is an apt expression merely to 
denote the whole -dobt of до lacks with interest. 

Construing the terms of this guarantee asa whole I am of 
opinion that liability under the guarantee' does not! attach‘until 
the respondents have pursued theirgremedies under the mortgage, 
and itis proved that the proceeds of the sale of the женше 


(1) (1871) L. В. 6 Ch. App. 792. 
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properties are insufficient to satisfy Galstaun’s dutstanding in 
debtedness to Stephen in respect of the loan, 

For these reasons, I agree that the appeal should be 
and the suit dismissed with costs. 

Газе and Hinds: Attorneys for the Appellants. 

A. N. Sil: Attorney for the Respondents, 


Appeal allowed : Suit dismissed, 


allowed 
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APPELLATE CIVIL. 


Before Mr. Justice С, C. Ghose and Mr. Justice Sukrawardy. 


SURENDRA NATH CHOUD HURI AND OTHERS. 
i 0. 
BARISAL LOAN COMPANY LIMITED. 


Suit, mainiainckiliiy o —Sui! for recovery of possession im defunit of redemp- 
tion— Limitation Act (IX of roo8), Sch. I Art. ry7—Adverse pextession 
against the mortgagor before. execution of morigage— Mertgugss, ij “fected 
by adverse possession. 

Adverse possession against the mortgagor does not affect the right of the 
mortgages when it commences after the mortgage but the rule does not apply 
ff it had begun before the mortgage. 


The mortgages by the mortgagor does not stop running the time against him 
or any one claiming through him, 

Defendants Nos. 5 and 6 were the holders of a Nimbowla right in certain 
property under the Howladar В. B obtalned а rent decreo against defendants 
Nos. 5 and 6, and in execution of his decree, he purchased the Nimhowla in 
question on the Ith April, 1906, but never obtained possession and the defen 
dants Nos, 5 and 6 remained In possession. On the 14th March, 1908, B 
mortgaged the sald Nimhowla to the plaintiff company, At the time of mort- 
gage, B was not in possession of the mortgaged property and defendants Nos, 


*Appeal from Appellate Decroe No 2599 of 1926, against the decree of R. Ln 
Sadhu Esq., Additional District Judge, 1st Court, of Bakargaz], dalod the 14th 
August, 1926, modifying that of Babu Girija Bhusan Sen, Additional Subordinate 
Judge, o£ Bakargan] dated the rath January, 1935. 
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5 and 6 wore in adverse possession, The date of payment under the mortgage 
was sometime in May, 1908. On the rath March, 1909, defendants Nos. 5 and 
б made an application under O. 21 R, go of the Code of Civil Procedure for 
setting aside the sale of the Nimhowia, No notice was served upon the 
рањни company under О. з: В. 93 of the Code of Civil Procedure. Mean- 
while B had instituted a rent such against F and others in respect of a Miras 
Кагва ‘under the Nimhowla and in execution of his decree in that sult, the 
defendants Nos. 5 and 6 purchased the Miras Karsa. On tho roth April, 1910, 
the sald defendants Nos. 5 and 6 sold the Miras Karsa to Р, a benamidar of 
defendants Nos. 1 to 4. On the rath April, 1910, the sale of the Nimhowla 
in execution of rent decree obtained by B was set asido as a result of а compro- 
mise. In 1914, the plaintif company, not being aware that tho defendants Nos. 
5 and 6 or the defendants Nos. 1 to 4 had аву Interest whatsoever In the mort- 
gaged property In question, brought a sult against B under the mortgage and 
obtained a decree in executlon of which the property in question was pur- 
chased by the company on the 18th July, 1916 and they obtained symbolical 
possession of it. Tho plaintiff company brought a rent sult in тоз: against 
defendants Nos. 5 and 6 5 respect of the Miras Karsa held under the said Nin- 
howla. The suit was dismissed. The plaintiff became eware of the interest 
of the defendants Nos, 1 to 6 In :93:1. The plaintif company then instituted 
the preseat suit оп the 4th December, 1931, for recovery of poeteesión of the 
property in question subject to the right of redemption of the parties who had 
not been joined in the sult on the mortgage : ` 

Held, that though the sult was maintainable in the present form, it was barred 
by limitation, as the time had. begun to run againt the plaintiff company from 
the date of B's purchase, vix on the rsth April, 1906. 


Appeal by the Defendants Nos. 1 to 3. 
The material facts were stated above. 


Mr. Sarat Chandra Rey Choudhury (with Mr. Nilhania 
Ghose ) for the Appellants: А suit for posséasion subject - 
to the right of redemption of the parties’ excluded in the 
previous mortgage suit is not maintainable in a case when 
the equity of redemption is entirely unrepresented as in the 
present case: See Digambar Suthar v. Swajam (1). The cases 
relied on by the lower Courts viz, Durga v. Dukki (з); Ganga- 
das т. Jogendra (3); Jugdeo: v. Habibulla(4) and Krishmapada 
Rey v. Chaitanya (5) are all distinguishable asin those cases 
only a portion of the equity of redemption was left out, Moreover 
in the case of Xrishnagada Roy v. Chaitanya Charan Mandol (5) 
Suhrawardy J. expressed a doubt as to whether such suits do lie 


(1) (1928) 33 С. W. N. too, (з) (1905) 9 C. W. N. 789, 
(3) (1907) 11 C. W. N. 403. 2 (4) (1907) 13 C. W. N. 107, 
(5) (1983) 1. L, К. 49 Calc. 1048, М 
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at all. The suit not having been brought within ra yeaty from 
due dafè is not at all maintainable, . 

The order for setting aside sale not having been set aside in 
any appropriate proceedings, stands valid and is binding on. the 
mortgagee purchaser. 

At any rate, the mortgagor being ‘out of possession since 
before the mortgage, adverse possession ran against him, which 
is also adverse possession against the mortgagee: PriyasakAd v, 
Bireskur (1), Art 137 of the Limitation Act applies in this case, 
and the suit not having been brought within та years from the 
date when the judgment-debtor was first entitled to possession, 
it is hopelessly barred. 

Mr. Brojendra Nath Chatterjee (with Mr. Indu Bhusan Roy) 
for the Respondents, | 


No -question of limitation can arise in this case. Adverse . 


possession against mortgagor is not adverse possession against the 
mortgagee, 

Art 137 of the Limitation Act cannot apply in the present case 1 
Soo Sundaram Aiyar v. Thiyaguraja Pillai (2). ` 

All the cases in Calcutta have consistently held that a suit 
for possession subject to the right uf redemption of the parties 
excluded, is maintainable, and the period of limitation commences 
to гай from the date of auction purchase and not from the due 
date of the mortgage bond, I rely upon the cases cited by the 
Courts below, 

The following judgments were delivered : 


Suhrawardy, J :—The facts involved in this appeal, shortly | 


stated, are as follows: The defendants Nos. 5 & 6 were the 
holders ofa Nimhowla right ina certain property described as 
property No. x under the Howladar one Bepin Behary Ghose on 
the basis of a kabuliat dated the 13th Chaitra ror В.8. Веріп 
was defendant No. 49 in this suit and he died during the pendency 
of the suit, It appears that Bepin obtained a rent decree against 
defendants Nos, 5 and 6 and in execution of the said decree, he 
purchased the Nimhowla in question on the rsth April 1906. 
On the rst Chaitra 1314 B. S. corresponding with the 14th March 
1908, Bepin mortgaged property No, 1 and certain other properties 
to the plaintiff company. The date of repayment under the 
mortgage was some time in May 1908. On the rath March 1909, 
the defendants 5 and 6 made an application under Order ят, rule 
go Civil ProcedureCode for setting aside the sale of the Nimhowla, 


(1) (1916) ar C, W. М. 177 (181, 186). 
(а) (1923) 50 M. L. J. 183. 
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Meanwhile it appeara that: Bepin had instituted a rent suit „Against 

one Felu and ‘others in respéct of à Miras’ Karsa under the 

Nimhowla and that in execution of the decree in the said rent 
suit, the defendants 5 and 6 purchased the Miras Karsa in question. 
On the roth April тото, the said defendanta 5 and 6 sold the 
Miras Karsa to one Purna Chandra Sen, who, it is said, was the 
Benamider of defendants rto 4. On the rath April rgro the 
sale of the Nimhowla in execution of the rent decree obtained by 
Bepin was set aside, It is said that it was set avide as a result 
ofa compromise. In I914, the plaintiff company brought a suit 
against Bepin on the mortgage and obtained a decree in execution 
of which the property in question was purchased by the Company. 
It is stated that symbolical possession was taken by the plaintiff 
company. The plaintiff company brought a rent suit in 1991 against 
defendants Nos. 5 and 6 in respect of a Miras Karsa held under 
the said Nimhowla. The suit was dismissed, 


_ The plaintiff company allege that they came to know for the 
first time in that suit in rgsr that on the r4th. April igto, the 
sale of the Nimhowla in execution of the rent decree referred to 
above had been set aside. The plaintiff company was not made 
a party to the proceedings for the setting aside of the sale and as 
they did not know ‘of these proceedings, the defendants 5 and 6 
and the other defendants who had purchased their interest were 
not made parties by the plaintiff company to the suit on the 
mortgage. The present suit has been brought by the plaintiff 
company for recovery ‘of possession of the property in question 
subject to. the right of redemption of the parties who had not 
been joined in the suit on the mortgage. 

The defendants x to 4 as stated above, are the purchasers of 
the Nimhowla from the defendants Nos, 5 and 6 inthe benami 
of one Purna Chandra Sen and the main point taken in the 
written statement on their behalf was that the suit was barred by 
limitation, The Trial Court decreed the suit, There was an 
appeal to the lower Appellate Court but the appeal was dismissed 
subject to certain modifications regarding the amount of redemp- 
tion, Thereafter the defendants 1 to 3 have preferred the present 
appeal. 

Two questions have been argued before us, (1) that the present 
suit is not maintainable and (2) that it is barred by limitation, it 
having been instituted on the rth December roar і. ө. more 
than 1s years fromthe due date of payment under the mortgage 
in favour of the plaintiff. When the matter came ‘before us in 


є 
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the first. instance on the rath December ro28, we were of 
opinion. "that it was necessary that findings should be arrived 
at by the lower Appellate Court on two questions, i.e. (т) 
whether the appellants. were aware of the mortgage in -favour 
of the plaintiff company at the time when they had the sale of 
the Nimhowla set aside and, (2) whether the proceedings leading 
up to the setting aside of the rent sale on the rath April тото by 
compromise were fraudulent. The lower Appellate Court has 
now recorded its findings on the two points mentioned above and 
is of opinion that the appellants were not aware of the mortgage 
at the time when they had the sale of the Nimhowla set aside and 
- that the proceedings leading пр to the setting aside, of the rent 
sale on the rath April rgro were not fraudulent, 

There can be no doubt on the facts of this case asset out in 
the judgments of the two Courts below that no notice was served. 
upon the plaintiff Company under Order 21, rule ga, Civil. Proce- 
dure Code {п the matter of the proceedings for the setting 
aside of the sale of the Nimhowla, . Further it has been found that 
the plaintiffs were not aware before they instjtuted their suit on 
the mortgage (which resulted in a decree in their favoyr and in 
execution whereof the properties in question were purchased by 
“them on the 18th July 1916) that, the defendants 5 & 6 or the 
defendants 1 to 4 had any interest whatsoever in the mortgaged 
property. Further, the evidence is that not until the suit in 1991 
referred to above, did the plaintiff company become aware at any 
time of the interest of the said persons. Jn these circumstances 
I entertain no doubt whatsoever that the present suit for 
recovery of possession subject to the right of redemption of the 
defendants concerned is maintainable, The caseson this point 
are to be found referred toin the judgments of the two Courts 
below and it will serve no useful purpose if I were to go through 
them once again. 

'The next question is whether limitation should run from the 
18th July 1916, the date of the plaintiff's purchase or from the 
rsth April 1906, the date of Bepin's purchase of the Nimhowla. 
Courts below have held that limitation should run from the date 
of the plaintiff's purchase, The learned Subordinate Judge obser- 
ves that the plaintiff having coms to know of the interest of the 
defendants Nos, r-4 in the rent suit of 1981 and that adverse 
possession against the mortgagor is of no avail against the mort- 
gagoe, time against the plaintiff should be computed from the date 
of the purchase and not from the due date fixed by the mortgage. 
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The proposition of law as stated by the Subordinate Judge is cor- 
rect but in my judgment itis not applicable to the facts of this 
case. It has been found that since his purchase in 1906 Bepin 
never obtained actual possession and it must be considered that 
the defendants remained in adverse possession ofthe Nimhowla ; 
во that when Bepin mortgaged the Nimhowla to the plaintiff Com- 
pany, Bepin was not in possession of the mortgaged property and 
the defendants were in adverse possession thereof, The mortgage by 
Bepin did not stop running of the time against him or any one claim- 
ing through him, One test may be usefully applied in determining 
this question, If Bepin had not mortgaged the Nimhowla to the 
plaintiff Company, could he have succeeded in a suit for possession 
brought in December, 1921 (the date of the institution of the pre- 
sent suit)? The answer must be in the negative. There is no 
reason why his mortgages or any person claiming through him 
should acquire a higher right or an act. by him creating an interest 
in the property of which he is not in possession should stop the 
running of limitation in contravention of section g of the Limi- 
tation Act or create a fresh terminus. Adverse possession 
against mortgagor does not: affect the right of the mortgagee 
when it commences after the mortgage but this rule does 
not apply if it had begun before the mortgage which was effected 
when the mortgagor was not in possession, 

- In the above view the plaintiff's suit must be held to be barred 
by limitation. The appeal accordingly succeeds, decrees of the 
Courts below are set aside and tho plaintiff's suit is dismissed with 
costs throughout, 

С. C. Ghose J: I agree. 


A, T. М, Appeal allowed, 


Vou, L.] HIGH ‘COURT. 
Before Mr, Justice B. B. Ghose and Mr, Justice N, К, Bose. 


ANANTA LAL PAKRASI 
LA 


JNANADA SUNDARI DEBYA AND OTHERS, 


Award—Agreemeni— Decision of majority — Incomhleie award may be afirmed— 

Watver. f 

According to agreoment though a decision arrived by the majority of the 
arbitrators would be a good one, the arbitrator, who did not join in the award 
prepared by the majority must act in the matter of arbitration. In the present 
came the provision as regards the arbitrators acting together may be construed 
аз а provision for the event of all the arbitrators not acting in the matter of 
arbitration. 

If an award is incompleto, the parties may affirm and may agros that that 
incomplete award would be binding upon them: Makund v, Salig Ram (1) and 
Suenendra т. Sures (2), 

Eren if the parties had appointed quite a different aet of arbitrators agreeing 
to abide by tbe previous award and asking them to complete the work done 
by the previous arbitrators, the previous award should be considered as 
affirmed by the parties and they would not be allowed to attack the award 
oa the ground that Н was incomplete. 

Having acted in accordance with the award, a party oannot turn round 
and say that the award із invalid, unless he can prove that he was acting under 

me misapprehension. 

No person can affirm in part an award and then repudiate in part. He 
must elther accept the whole or repudiate the whole, 

If there had been any illegality Inthe award, that can be waived by the 
conduct of a рау: Hurrybus Y. Yokurmuli (3). 

Appeal by the Defendant, 


The material facts appeer from the judgment 

Messrs, Hira Lal Chucherbutty, Satindra Nath Khasnavis and 
Jitendra Mohan Banerjes for the Appellant. 

Messrs. Romesh Chandra Sen, Poresh Chandra Sen and Amiya 
Kumar home for the Respondents. 

è Appoal from Original Decree No, 1$з of тозу, against the decision of 
Babu Sasi Kamar Ghose, Subordinate Judge, snd Court, of Pabna, dated the 
Oth April, 1937. 

(х) (1894) L. R. 31 I. A. 479 L L. R, ят Calc. 590. 


(8) (1987) 1.1. R, 6 Pat. 556. А 
(3) (1929) 33 С. W. N, 711 (713) 
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The following judgments were delivered : 

B. B. Ghose. J :—This is an appeal by the defendant Situs 
an order of the Subordinate Judge of Pabna filing two awarde 
dated the gth March 1926 and 3rd July 1926 оп the application 


-+ of the respondents. It appears that seven persons were entitled 


to properties, movable and immoveable, -of considerable value. 
Apparently they were not all оп very good terms, Оп the rsth 
February 1996 an Achalnama was executed by all the seven per- 
sons appointing five gentlemen as arbitrators for settling their dis- 
pates, the subject matter of which was entered in a schedule 
attached to the said Achalnama. It was provided that even if all 
the arbitrators did not join, the decision which a majority of 
them would jointly come to would ` prevail One of the 
arbitrators named did not act but four of them made an award 
dated the 7th March 1926. Under that award а the matters 
in dispute referred to the arbitrators were not decided. 
But the arbitrators did а good deal of work with refer- 
ence to the arbitration as appears from that award which isa 
very lengthy document dealing minutely with various properties of 
the:parties, On the rst July, 1926 these seven persons addressed 
& petition to three of the gentlemen who acted as arbitrators, in 
which it was recited that the previous award only settled some 
of the matters in dispute and thess three gentlemen were prepared 
to deliver an award with reference to the matters left undecided, 
The petition goes on thus: °“ We have no objection to your 
declaring your decisions regarding the undecided matters, and we 
do request you to delivér your award by putting your decisions 
in writing, None of us shall be entitled to make any objection 
with regard to the award you will deliver, either on the ground of 
the expiry of the time fixed, or on the ground of your having no 
authority. The award (to be) delivered ‘by you shall be treated 
as а part of the first award, You shall deliver this award within 
the 3rd of July next,” Acting on the strength of this petition 
those three gentlemen prepared an award which bears the date 
ofthe 3rd July 1925 and these are the two awards which the 
respondents asked for filing in Court. The objections that were 
raised by the appellant in the Court below werp conflned to two 
issues viz, the second and the third, The second issue refers 
to the award being bad as falling within the mischief of paragraph 
14 of Schedule II of. the Civil Procedure Code ani the third 
issue refers to the fact of the making of the award by the 
arbitrators on the 3rd July, 1926. The. learned Subordinate 
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Judge held in effect that the second award is only à continuation 
of the award of the gth March 1926 which has been completed by 
the latter award and he heid that paragraph r4 of the Second 
Schedule of the Code is no bar to the filing of the two awards 
as опе. With regard to the third issué, the learned Subordinate 
Judge held that the second award was made on the petition filed 
by all the parties including the objector before him and it was a 
valid award, The Subordinate Judge also found that the appel 
lant who was described as в defendant in the Court below had 
actually received a certain sum of money from the plaintiffs accord- 
ing to the directions given in the first award of the arbifrators and 
the defendant in his petition did not allege that the second award 
left any of the moveable properties undivided’ but һе attempted 
to show that some properties were left’ undivided in his evidence, 
The learned Subordinate Judge held that the “evidence amounted 
to this, that the moveables of very trifling valuo which taken 
together would amount to only Rs, зоо tò ‚ 400 were not 
partitioned, but the defendant has not suffered any loss on that 
account because he was only entitled to & sixth share of the money 
ind had iù his possession а gun the value of which was morb thah 
the sixth sbare of the value of the other moveables and, thetefote, 
he had no feason to complain. Thereupon the leafned Subot- 
‘dinate Judge made an order that the two awards Be fled айй 
the appeal ія against that order. : И 

Mr. Hira Lal Chuckerbutty for the appellant has taker several 
grounds against thé decision of the Court below and it must be 
admitted that he has gone very carefüly through thé two Wwards 
in ordër to find ‘discrepancies and flaws which would if subistantia- 
ted vitlate the award as either incomplete or illegal. The “first 'ob- 
jection that he takes is that the award is illegal Оп the fate of it ; 
because although five arbitrators were appointed in thë Achalnama, 
only four of them acted and he arguds very forcibly that that 
makes the award invalid. His atgument is that, true adcdtding 
to the majority clause а decision arrived at by the iiajority of the 
arbitratots appointed would be a‘good award bút the arbittătors 
who did not join ih the award prepared by the majority must act 
in the matter of arbitration. The proposition thüs stated may 
be accepted as correct, but in the  piéséht сайё I do not think 
‘that it has any substance, The provision as regards the ‘arbitrators 
acting together has already been récited by me, ‘That ‘thity véry- 
well be construed as a- provision for the event of all the arbitrators 
not acting in the matter of arbitration.. At best tho expression 
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may be taken ds ambiguous, But the meaning is quite clear from 
the fact that all the parties took that to be a valid award: the only 
exception that they might possibly have taken was thatit was not 
a complete award. That appears from Exhibit 4, the petition to 
the three arbitrators dated the ist July 1:936. Ву that document 
they not only asked three of the arbitrators to complete the work 
that had been done by four of them but they accepted the pre- 
vious award as a valid award binding upon them. Under that 
circumstance, it cannot be said that the award of the gth March 
is illegal on the ground that only four arbitrators acted out of the 
five named, The answer to the question raised that tho first 
award is invalid because it was not a complete award is -also con- 
tained in the petition of the parties referred to above. If an 
award is incomplete, the parties may affirm and may agree that 
that incomplete award would be binding upon them. The 
authority for this proposition may be found in the case of Makwnd 
Raw Suku! ү, Salig Ram Suhal (1) and the latest case to which 
our attention was drawn by the learned Advocate for the respon- 
dent is that of  /mememdra Nath Bagchi v. Sures Chandra 
Rey (2). The learned Advocate for the appellant, however, contends 
that in the -case of /mamemdra v. Sures (2) the parties referred 
the matter to all the original arbitrators for completion of the 
work required to be done by the original reference and that differ- 
entiates that case from the present one, In my judgment, that is 
no distinction at all, Even if the parties had appointed quite а 


‘different set of arbitrators agreeing to abide by the previous award 


and asking them to complete the work done by the previous arbi- 
trators, the previous award should be considered as affirmed by 
the parties and they would not be allowed to attack the award on 
the ground that it was incomplete. This disposes of the main 
contentions on behalf of the appellant, But certain other objec- 
tions were taken which were not finally pressed on its boing pointed 
out to the learned Advocate for the appellant that those. questions 
are really of fact which might have been raised before the lower 
Court if there was any serious difficulty about giving effect to the 
award. The only point that appears {о be of substance was that 


` in the first award it was directed that properties standing in the 


name of the parties themselves or their wives should be regarded 
as their personal properties. In the second award it was pointed 
out that one bit of property з Bighas 13$ Cottas of land standing 
(1) (1894) L. R. 31 1. А. дуу. L. R. a1 Calc. боо, 
(э) (1927) I. L. R. 6 Pat. 556. 


[Vou. Ё, `7 шон cours, 


in the ngme of a lady named Sreemati Soudamini Debi was held 
to be ejmali property and it was argued that this really contradicts 
the previous award. Аз 1 have already said, proper explanation 
might have been obtained about this apparent contradiction 
if this question had been put to the arbitrators when they were 
examined in Court aniif this matter had been raised before the 
lower Court, But Mr, Sen on behalf of the respondents points out 
that these two. items refer to properties of two different characters ; 
the statement in the first award relates to ejmali properties and in 
that award certain provisions have been made with regard to 
Шата lands апі the second award with reference to the land 
standing in the name of Soudamini Debi relates to the partition 
of Akamar lands, and itis possible -that that isan explanation 
ap to why this lan] was held to be ejmali, However that may 
be, Ido not think that the award can be attacked here for the 
first time on account of the slight apparent discrepancies. The 
most serious thing against the defendant is that the defendant 
had actually affirmed the award by taking benefits under it and 
also giving upcerlain properties according to it. Having acted 
in accordance with the award he cannot now turn round and 
say that the award is invalid, unless he can prove that he 
was acting under some misapprehension. But there is no such 
evidence. No person can affirm in part an award and then 
repudiate it in part, He must either accept the. whole or 
тери Шаќе the whole, Under that circumstances, even if there 
had been any illegality in the award, that has been waived by 
the conduct of the defendant, This proposition has recently 
been dealt with in the case of Hurrybuxs Deera v. Johurmmull 


Bhatoria (1) referred to by the learned Advocate for the respon» ` 


dents, . 

Tho result, accordingly, is that this appeal must stand dismissed 
with costs. Hearing fee, fifteen gold mohurs, 

N. K. Bose, J :—I agree. ; 
A, T, M, Appeal dismissed. 


(1) (1929) 33 C. We N. 711 (713). 
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Before Ме. Justice Grakam and Mr, Justice D. N, МУ, 


RAMJOY MODAK AND OTHERS 
v, 
DURGA CHARAN NATH AND ANOTHER,* 


Abandenment— Depending on circumsiancet— Санте of action, tf to be founded 
on allegation in the pleadings— Written statement. 

No cause of action cam be fonnded оп any allegation made in the pleadings. 
It must be antecedent to the suit. 

In order to entitle the landlord to re-enter on the ground of abandonment, it 
must be shown that there has beon transfer by way of gift or otherwise, either of 
the whole or part of the holding and repudiation ос relinquishment ог abandon- 
mont of the terancy with reference to the remainder by either the original tenant 
or his heirs. 

The written statement should show that there has been a repudiation of the 
tenancy prior to the institutlon of the sult. 

The mere fact that for а very short period rent had not been paid by the 
tenant cannot justify the landlord to consider that the holding lias been aban- 
doned by the tenant, 

The question as to whether there has bean abandonment depends on the cir- 
Vumstanoos of each ease: Dayemayi v. Ananda (т). 

Appeal by the Plaintiffs. 

Suit for ejectment. 

The material facts appear from the judgment. 

Mr. Birendra Kumar Ds for the Appellants, 

Messrs. Biswa Nath Roy and Birendra Lal Das Chowdhury for 
the Respondent who appeared. 

The following judgments were delivered : 

D. N. Mitter, J :—This is an appeal by the plaintiffs and arises 
out of a suit brought by them on the allegation that the lands were 
originally held by one Dina Nath at a jama of Rs. 8-3-0 and that 
Dina Nath made a gift of the entire holding on the sth March, 
1327 B. S. to defendant No. т and that the defendant No. т took 
possession of the jote on the 13th November 1923 and that con- 
sequently there has been an abandonment by the old tenant of this 
holding which entitles the plaintiffs to reenter. The defence of 
defendant No. т in substance was that the entire’ jote of Dina Nath 

* Appeal from Appellate Decree No. 1748 of 1927, against the decree of Babu 
Mahosdra Nath Мокон, Subordinate Judge, and Court, of Sylhet, dated the gth 
March, 1927, reversing that of Babu Jatindra Kumar Bose, Munzif, » ard Court, 
at Habigunj, dated the 17th August, 1935. 


(1) (1914) I. L, R. 4з Calo, 173 ; 20 О. L. J. $a (F. B.). 
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was not transferred to him by the deed of gift and there has not 
been an abandonment of the jote by the heirs of the old tenant 
Dina Nath having died since the execution of the deed of gift. 
The Court of first instance fourd that there has been a gift of the 
entire holding of Dina Nath and basing its decision on this finding 
decreed the plaintiffs’ suit and declared the plaintiffs’ Maliki right 
to the lands in suit and directed that they do get Khas possession 
therein after ejecting the defendants. Against this decision an 
appeal was taken to the Court of the second Subordinate Judge of 
Sylhet. The Subordinate Judge came to the conclusion that there 
has not been a transfer by way of gift of the entire holding, that 
out of 17 Keyars which is the area of the holding the deed of 
gift covers only 15 Keyars and there has not been any abandon- 
ment as after the deed of gift the widow of Dina Nath, the original 
tenant, used to be in possession of the lands reserved by Dina Nath 
through Bbagidar tenants, Ол this view the lower appellate Court 
reversed the decision of the Court of first instance and dismissed 
the plaintiffs? suit. The plaintiffs have consequently brought this 
second appeal and the main contention before us on behalf of the 
plaintiffs appellants has been that there has not been а proper 
finding on the question of abandonment by the lower appellate 
Court and the case should be remitted to him in order that he may 
re-hear the appeal on the question of abandonment, 

The finding of the lower appellate Court that the widow of 
Dina Nath possessed a portion of the holding even after the dee ] 
of gift cannot be questioned in second appeal, Dina Nath died ia 
1329 B. S, and his widow Bisakha who succeeded him died in 1330 
B. S. i, е. sometime in 1923. According to the finding of the lower 
appellate Court the widow was in posession till 1923 and tha 
present suit was commenced on the rath June 1924. It has been 
argued by the learned Advocate for the appellants that as по rent 
has been paid by Dina Nath’s daughter who succeeded to Dina 
Nath’s holding after the death of Bisakha the lower appellate Court 
should have inferred that there has been an abandonment of the 
holding. It has also been stated that in the written statement 
which had been filed by Dina Nath's daughter in Court in this case 
she has disclaimed any interest in this tenancy and it is said that 
that is sufficient to entitle the landlord to reenter, With reference 
to the written statement itis enough to state that no cause of 
action could be founded on any allegation made in the pleadings. 
The cause of action must be antecedent to the suit. In order to 
entitle the landlord to re-enter it must be shown that there has 
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been transfer by way of gift either ofthe whole or part, of the 
holding and repudiation or relinquishment or abandonment of the 
tenancy with reference to the remainder by either the original 
tenant or the heirs of the said tenant: The written statement 
which is filed in the course of the suit does not show that there has 
been a repudiation of the tenancy prior to the institution of the 
suit. It could not give rise to the cause of action for this suit 
Neither do we think that the mere fact that for a very short period 
rent had not been paid. by the hairs of Dina Nath can justify the 
landlord to considerthat the holding has been abandoned by the 
old tenant, It would not be right having regard to the shortness 
of the period intervening between the cessation of the payment of 
the rent and the date when the suit was instituted to infer abandon- 
ment by the original tenant even assuming that the question of 
abandonment is a question to be inferred from the facts found. It 
has been pointed out in the Full Bench case of Dayamayi v 
Ananda Mokan Roy (1) that the question as to whether there has 
been an abandonment depends on the circu mstances of each case. 
Woe are not satisfied that the facts on which reliance has been 
placed by the learnad Advoeate forthe appellants constitute an 
abandonment, V" | 
. The result is that the appeal fails aud must be dismissed with 
costs, : 
Graham, J :—I agree, . 

A. T. М, Appeal dismissed. 


(1) (1914) 1. L. В. 42 Calg. 172 j жо C. Le J. 5а. 


* 


Vou, L.] . HIGH COURT, 


А CRIMINAL REVISPON. 
Before Mr. Justice M. N. Mukerji and Mr, Justice Jac. 


JAMIR SHEIK AND OTHERS 
v. 
MURARI MOHAN CHAUDHURY AND ANOTHER, 


Adjesurnmeni—Apbicaken for iramsjer— Proceeding under seciion :45 Criminal 
Precedure Code—Criminal Procedure Code (Act V af 1898), Sect. 145, 
. $26 (8). : : 

Clause (8) of section 526 of tho Code of Criminal Procedure does not apply 
to proceedings under section 145. 

It із not obligatory on the Magistrate to grant an adjournment on receipt of 
an application intimating him that an application will be made for transfer under 
section 526 of the Code of Criminal Procedure and asking him to adjourn the 
case for that purpose and the rejection of the application is not in violation of 
the provisions of the law. 

On tho facts of the present case, the реННойег is not entitled to an ad]our- 
mont. 


- Application for Revision under section 435 of the Code of 
Criminal Procedure by the Second Party. 

Proceeding under section 145 of the Code of Criminal Pro- 
cedure, 

The material facts appear from the judgment. 

Messrs, Mrityunjoy Chattopadhapa and Debabrata Mukerji for 
the Petitioners. 

Messrs. Sures Chandra Talukdar and Sud&angsu Sekkar Mukerji 
for the Opposite Party. 

The following judgment was delivered : 

The question raised in this Rule is whether clause (8) of section 
526 Criminal Procedure Code applies to proceedings under section 
145 Criminal Procedure Code. The words in clause.(8) as they 
stood before the amendment of I983 were: “Ifin any criminal 
case or appeal, before the commencement of the hearing &c.". 
By the amendment aforesaid these words have been altered into 
“If in the course of any enquiry or trial or before the commence- 
ment of the hearing of any appeal &c.". The introduction of 
the word ‘enquiry’ in place of the words ‘any criminal case’ may 
ordinarily be taken to have been intended for the purpose of includ- 


* Criminal Revision No. 41% of 1080, against tho order of B, Е, Bose Esq., 
Souslons Judge of Burdwan, dated the ssth February, 1999 affirming that of 
Babu Surendra Mohan Bhowmik, Sub-Divislomal Officer of Katwa, dated the 
a5th January, 1929, 
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ing proceedings under section 145 Criminal Procedure Code, but 
the rest of'the clause if read properly would militate against this 
view. Proceedings under section 145 Criminal Procedure Code 
are no doubt’ proceedings by way of enquiry. But then the words 
of clause (8) of section 526 such as ‘the complainant’ ‘the accused’ 
and perhaps also the word ‘public prosecutor’ would be wholly in- 
apposite in connection with proceedings under section 145 Crimi- 
nal Procedure Code. Tho parties to proceedings under section 145 
are described as parties in that section and the use of the words 
‘complainant’ ‘accused’ and perhaps also the word ‘public prose- 
cutor’ and the non-meption of the word ‘party’ in the latter part of 
clause;(8) makes it perfectly clear that it was not the intention of 
the Legislature to include proceedings under section 145 Criminal 
Procedure Code within the meaning of the clause, . For this reason 
we are of opinion that the contention that has been urged on behalf 
of the petitioner, which is to the effect that it was obligatory on 
the learned Magistrate to grant an adjournment on receipt of the 
application filed by the petitioner intimating to him that an appli- 
cation would be made for transfer under section саб. and, asking 
him to adjourn the case for that purpose, should be overruled, and 
the rejection of that application cannot be held to have been in 
violation of the provisions of Code. Apart (rom clause (8) of 
section sa6:the petitioner had no case whatsoever because in the 
application that was made asking for an adjournment to enable the 
petitioner to move this Court for transfer no ground whatsoever was 
stated, and also because the said applicatio. was made ata very 
late stage of the proceedings, after the evidence on behalf of the 
opposite party, which had been taken on two different;dates, was 
closed. We are of opinion that there is no substance in this Rule. 
It is accordingly discharged. 


А, T, M. Кый discharged, 


Von, L.] . HIGH COURT. 


К APPELLATE CIVIL. 
Before Mr. Justice Sukrawardy and Mr. Justice Jach, 


SRISH CHANDRA BANERJEE AND ANOTHER 
0. 
DEBENDRA NATH BANERJEE anv oruEns.* 


Leas- Roceiver, if can graumi— Misrepreseniatiom or concealment of material 
facts—~Disadvantageens —Dtbuiter property— Beneftt. С 
A Receiver bas по powor to lease а debutter property without the sanction 
of the Court. Апу mizrepresentation or concealment of material facts from the 
Court in connection with а proposed lease would vitiate the authority of the 
Receiver to graat the lease. 
A lease is liable to be cancelled if it be disadvantageous and not for the 
benefit of the debutter etate. 
Appeal by Defendants Nos, 1 and з, 
The material facts appear from the judgment. 
Messrs, Brojo Lal Chakravarti, Sitaram Banerjee and Diftendra 
Mohan (Thess for the Appellants, 
Dr. Sarat Chandra Basak, and Mr. Jitendra Kumar Sen Gupta 
for the Plaintifls Respondents, 
C. А. Y. 
The following judgments were delivered : | 
Jack, J:—The appeal has arisen out of а dispute а as to the 
rights of the parties in a debutter estate. The only two questions 
arising in this appeal are (1) whether a lease granted by a Receiver 
appointed by the Court to defendant No, a has been rightly can- 
celled by the lower appellate Court: (з) whether the lower 
appellate Court was correct in holding that the plaintiffs as co- 
shebaits with defendant No. т were entitled to remove the idol 
to their exclusive custody for 73€ months of the year, The appel- 
lants contend that the decision of the lower appellate Court on 
both these points is not justifled in the circumstances of the case, 
The lease was cancelled on the grounds that (1) the Receiver 
concealed from the Court the fact that the lessee was her own 


grandson and a brother of Sirish Chandra Banerjee the adopted son 


of Bama Sundari the previous shebait of the б annas share by 
virtue of a compromise with Promotho Nath’ Banerjee. The latter 
was the predecessor of the plaintiffs and shebait under the compro- 
mise of the то annas share, in whose place the Receiver was 


Кыш шш pellate Decree No. 992 of 1929, against the decree of J. 
M, ала Judge Hag la emi dated the 6th March, тоз), 
modifying that 
MANI dated the aie January, 1988. 


Da me Subordinate Judge, зга Court, 


July, эб 
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appointed by the Court, He died in rga4 aid the Receiyership 
has been terminated by the Court, 

The Receiver has of course no power to lease the Debutter 

property without the sanction of the Court and the Court below 

has quite rightly held that any misrepresentation on concealment 
of material’ facts from the -Court in connection with a proposed 
lease would vitiate the authority of the -Receiver to grant the lease. 
In the present case there was such concealment and it is possible 
that the Court might not have granted sanction to the lease or at 
least might һауе scrutinized the terms more closely bad it known 
of the relationship. Another objection is that in the lease an addi- 
tionat clause was introduced which was not contained in the terms 
proposed in the application for sanction, ie, that if the lessee was 
not paid the price of any permanent structures as settled by an En- 
gineer appointed by both parties, he would not be bound to -give 
up the property. According to the application (the terms proposed 
wbich were sanctioned by the Court) the shebaits were to pay to 
the lessee the fall value of all such structures erected by the lessee, 
That being so, if the value was not paid the lesses would cer- 
tainly be entitled at least toa lien оп the property, so that the 
added clause did not really add very much to the terms sanctioned. 

The first objection is more serions and had it been shown that 
the -lease was in any way a disadvantageous one and not for the 
benefit of the Debutter estate then I certainly think it should be 
cancelled. On the firdin gs however arrived at by the Court of 
Ist instance which have not been upset by the learned appellate 
Judge it appears that the lease has been to the advantage of the 
estate and there seems every reason to think that its continuance 
will be for the advantage of the estate, In these circumstances 
it is doubtful if there was any fraud practised on the Court or in- 
tended when the lease was granted. No attempt has apparently 
been made to erect permanent structures: and the clause entitling 
the lessee to continue in possession not having received the sanc- 
tion of the Court would not be binding on the shebaits—and can- 
not be deleted from the lease, There seems to be some ground 
for the surmise of the trial Court that if the lease is cancelled it 
will lead to wastage of the property through disputes between the 
shebaits ‘and, in the circumstances, since the continuance of the 
existing lease (apart from the clause about retaining possession 
ontbe expiry of the lease) appears to be for the benefit of. the, 
estate, the fact that there is reason to suspect fraud at the time 
of its inception does not seem to be a good ground for cancelling 


Vor, L] mga COURT. 


it entirely, Ground No. 7 of the appeal indicates that the leased 
wishes to continue the lease with the objectionable added clause 
deleted and we think that the order of the Court of appeal below 
should be modified accordingly. 1 

The remaining point is regarding the removal of the idol, 
Under the terms of the compromise between Pramatha and Bama- 
sundari, Pramathe was eutitled to worship the deity at апу place 
convenient to him during his Pala or turn of worship. 
The trial Court however refused the- prayer of the plaintiffs 
that they might move the idol holding that to do so would 
endanger the Puja, The idol has been in a rented house in 
Kidderpore for the last 35 years but there is no specific temple 
for it and in the circumtances we think that the appellate Court 


was right in holding that the plaintiffs could not be refused: 


their right under the terms of the compromise to have the idol 
during their 734 months Pala where they can worship it conve 
niently, The appellants however rightly object to the removal 
of the idol from place to place especially as the plaintiffs have no 
suitable place to keep it. Inthe circumstances we are inclined 
to favour the proposal referred to in the trial Court to cons- 
truct a separate abode for the idol on a part of the Debutter estate 
where it could be conveniently worshipped in turn by the par- 
ties, This suggestion was discussed in our presence by the repre- 
sentatives of the parties and it was agreed thata suitable building 
should be erected the expense being met from the land acqui- 
sition funds which are due to the estate, A Receiver will be 
appointed under the direction of the Court (if possible some 
one who will act without expense to the parties) for this purpose, 
The defendants object to provision in the building for accommoda- 
tion for the sebaits and we think that this is not necessary. The 
trial Court will also decide when the time of worship of the parties 
will commence should there be any disagreement on this point, 
The appeal is allowed accordingly. The lease will remain in force 
excluding the clause entitling the lessee to remain in possession 
after the termination of the lease—and a building will be erected 
as speedily as possible for the residence of the idol under the 
direction of the Court where the plaintiffaand defendants can 
worship it for 734 and 434 months respectively, | 

The case will accordingly be remitted to the triti Court for 
the purposes indicated, Tho parties will pay their own costs, 

Suhrawardy, J :—I agree. ` 
А.Т, M, Р Case remanded, 
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PRIVY COUNCIL. "ж 
Present: Lord Tomiin, Lord Salvesen and Sir John Walls. 


SHETH MAFATLAL GAGALBAI 
P v. 
SHETH JIVANLAL GIRDHARDAS AND ANOTHER, 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT BOMBAY. | 


Concurrent Kudings of fact—Practice of the Privy Co encil. 

According to the well-established practice of the Privy Council, concurrent 
findings of fact by the Courts below will not, ordinarily, be reviewed by their 
Lordships’ Board, when there is evidence upon which those findings could have 
been reached, Aebins v. National Trust Coy Ltd. (1) followed. 

Appeal No. 160 of 1927 by the Plaintiff, from a decree of the 
High Court, Bombay (MacLeod CJ. and Соуајве J); dated the язга 
February, 1926, which confirmed witha variation only as to the 
order for costs a decree of the Court of the Subordinate Judge 
of Ahmedabad, dated the 31st July, 1924, and dismissed a suit 
which the appellant had brought in that Court. 


Tho question for determination in this appeal was whether 
the appellant and the respondents were partners ina lease of the 
New Spinning Company and in the Ahmedabad New Textile 
Mill Company Limited. Respondents denied the partnership 
and both Courts in India found against the appellant's claim. 

Their Lordships’ decision turned upon the short ground that 
there were concurrent findings by the Courts in India on ques- 
tions of fact sufficient for the disposal of the present appeal. 
~- Greene К. C., Raihe s and McNair for the Appellant. 

Upjeka К, C., DeGruyther К, С. and Parikh for the Respon- 
dents. 

Greene К. C.: There are no concurrent findings of fact here, 
The judgment of the Board in Satgur Prasad v. Raj Kishore 
Lal (2) qualifies the rule as to concurrent findings. kd 

The Rule does not apply where you are drawing inference 
from the language used in a document, ` А 

(Sir John Wallis: 18 it your case that it is а question of 
misconstruction of documents here ?) 
` (Lord Tomiin: A question of construction is, undoubtedly, 
a question of law.) 


(1) (1927) App, Ces. 515. (9) (1919) l, L. В. 42 All. 152. 
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The terms of the agreement were reducai to writing and iit 
was not therefore competent to the Court to go outside the 
document, Oral evidence was not admissible; see Evidence 
Act, section gr. 

(Lord Tomlin; That section has no application to the present 
case, The section contemplates а case where a party produces а 
written contract, and according to the well-known rule of English 
. law, you are precludei from giving oral evidence). 

(Sir John Wallis : Section gr of the Evidence Act refers to а 
document ‘where there is а written contract). 

The following authorities were cited at the Bar during the 
course of the argument : Robins v. National Trust Coy, Ltd. (1) ; 
Satgur Prasad v. Raf Kishore Lal(s); Moung Tha Hayen v. 
Moung Pan Nyo (3) ; Ram Anugra Narain Singh v. Chomdhry 
Hanuman Sakai (4) and Кат Аттай v, Khagendra Narayan 
Singh (5), 

Their Lordships’ judgment was delivered by 

Lord Tomlin.: This із ап appeal from a decree of the High 
Court of Judicature at Bombay dated the a 3rd February, 1926. 

By this decree the High Court affirmed, with a variation as 
to costs, a decree of the Suborlina&te Judge of Ahmedabad dated 
the 31st July, 1924, whereby a suit of the appellant against the 
respondents was diamissed. 


The appellant’s claims іп the suit were: 


(a) For a declaration of his right to a four annas share of the 
profits which the respondents and others had made by working 
the properties of the Ahmedabad New Spisning and Manufacturing 
Company (which will be referred to hereafter as the old Company) 
under a lease from the holders of debentures in that company, 
‘and for payment by the respondents of that share of those profits 
when ascertained ; А 

(+) Fora declaration of his right to а one anda half annas 
share of the commission earned by the respondents and othera 
as agents of the Ahmedabad New Textile Mills Company, Limited 
(which will be referred to hereafter as the new Company) and of 
his right to payment of that share by the respondents, and for 
payment by them of that share in the commission earned to 
date of suit, eos 3 


(1) [1937] App. Cas 515 (P. С.) . (a) (1919) I. Le R. 48 All, 15а, B 
(3) (1900) I. L, R. 28 Calc. 1. (4) (1902) I. L. R. уо Calc, 303. io 
(5) (1904) I. L, К. 31 Calc. 871. 
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P. C. The claim is based upon an oral agreement of partnership 
Тозо: alleged to have been made on the 3oth July, r915. T 
M H 
Sheth Maáatlal The events which led up to the alleged agreement are as 
Gagalbal follows :— 
Sheth Jivanlal The old company was formed in 1894, and in 1909, raised 
Girdhardes 


. a loan of 5 lacs by the issue of r,ooo mortgage debentures of 
Lord Tomlin. Rs, оо each, secured by a trust deed. Jeynarayan Hindumal 
== Dani was а trustee for the debenture-holders ; һе was also manag- 
ing director of the Bombay Merchants! Bank, Limited, The 
Bank held debentures for Rs. 1,25,000. А further part of the 

issue, viz, Rs. 2,25,000, was held by one Motilal. 

In or about March, 1911, the old company made default upon 
the debentures, and the trustees of the trust deed, .in exercise 
ofthe powers conferred by such deed, took possession of the 
properties of the old company, including its spinning mill. 

In May, 1914, the trustees let the mill to one Dolatram. The 
lease or tenancy agreement to Dolatram has not been pro- 
duced, but apparently his tenancy expired on the asth February, 
1915. я А 

On the 21st November, 1914, the trustees, according to the 
appellant’s case, agreed to let to him the mill for a year from the 
expiration of the tenancy of Dolatram at a rent which would not 
exceed a maximum of Rs. 36,000 per annum. This agreement 
has not been produced and the terms of it have not been proved. 

About the same time the appellant made an offer to buy the 
Bank's debentures, and on the a8th November, 1914, this offer 
was considered by the Board of Directors of the Bank, and Dani 
was authorised by the Board to negotiate for the sale of the 
debentures provided half of the consideration wes paid in cash 
at once and the other half within six months from the date of the 
arrangement, 

Two letters, one from Dani to the appellant, dated the arst 
November, 1914, and the other from the appellent addressed to 
the Bank, dated the 29th November, 1914, purport to contain 
the terms of an agreement made between the appellant and the 
Bank, whereby the appellant is expressed to become the purchaser 
of the Bank's debentures with the accrued interest due thereon 
for Rs, r,41,000, to be paid in cash on the transference of the. 
debentures, ; 

It appears from the appellants own evidence and from the 
evidence of Ramanbhai, who was Dani’s lawyer, that the arrange- 
ment embodied in these two letters was by virtue of an oral agree- 
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ment between the appellant and Dani, only to be operative if the 
appellant got possession of the mill, and that for this reason 
Ramanbhai retained the letters. 

In December, 1914, some of the debenture-holders became 
aware of what was going forward, and · believing that Dani in 
his arrangements with the appellant was sacrificing the interests 
of the debenture-holders to the interests of the Bank, addressed 
a letter to the trustees protesting against the leasing of the mill 
to the appellant, 

Nothwithstanding this protest, Dani and the appellant 
attempted without success to secure the assent of Dani’s co- 
trustees to 2 modification of the appellant's agreement for a 
lease by making the tenancy term run, in the event of Dolatram 
not giving up possession on the ssth February, 1915, from the 
date when he should in fact give up possession ; certain expenses 
being, however, paid by the appellant. A document embodying 
these terms was signed by Dani and the appellant, The other 
trustees did not sign it. 

In the meantime, an order was made for the compulsory 
winding up of the old company, and a liquidator was appointed, 

Aíter his appointment the liquidator, in the name of the old 
company, launched a suit at Ahmedabad against the trustees of 
the debenture trust deed for & declaration that the debenture loan 
was not binding on the old company and for recovering posses 
sion of the properties of the old company from the trustees, 

On the soth February, 1915, the liquidator obtained a tempo- 
rary injunction restraining the trustees from entering into any 
agreement with the appellant or handing over possession of the 
properties of the old company to the appellant or to anyone 
either as tenant or otherwise, 

A temporary injunction to a similar effect was also obtained 
for a short time by a debenture-holder in another suit, 

When the asth February, 1915, arrived, Dolatram refused to 
go out of possession of the mill, Subsequently the liquidator 
invited tenders for the purchase of the properties of the old 
company. 

On the sıst March, 1913, a tender was submitted to the 
liquidator by the respondent Jivanlal, acting for himself and the 
respondent Mangaldas. It was in effect an offer to buy the 
properties of the old company for Rs, 7,25,000, of which 
Rs. 5,50,000 were to be applied in satisfying the claims of the 
debenture-holders, 
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On the sgth March, 1915, the tender of' the respondent 
Jivanlal was accepted and sanctioned by the Court subject 
to a valid arrangement being effected with the debenture- 
holders, A. * 

At the end of July, t915, no arrangement had been made by 
the reapondents with the поленот: and Dolatram was 
still in possession of the mill. : 

` The next material event is the critical one in the case. 

On the goth July, 1915, a conference took place between the 
appellant and the respondents. Оле Nathubhzi, a pleader, was 
also present, It is alleged by. the appellant that ап ота] 
agreement was on that occasion reached between himself 
and the respondents, Upon that alleged oral RES he is 
now ming. 

At that conference a draft of terms was prepared by Nathu- 
bhai in pencil, and after alterations had been made 'in the draft 
in ink the appellant signed it, The respondents did not sign: it. 
The draft remained in the possession of Nathubhai, 

The draft was in the following terms : 

."], Sheth Mafatlal Gagalbhoy, residing in Dariapur, in the 
City of Ahmedabad, passing the writing, to Parikh Jivanlal Gird- 
harlal, residing in Sankdi Sheri Nanabhai Munshi’s Pole, in the 
City of Ahmedabad, give in writing this agreement that— 

“TI have taken over the working of the Mills of the Ahmeda- 
bad New Spg. and Mfg. Co. Ltd., from the Trustees of the Doben- 
ture-holders of the Company, Messrs. Jayanarayan Hindumal Dani 
and Ambalal Harivallabhdas, on a lease or Bhada Khata, dated: 
a1st November, 1914. 

“ Moreover, I have executed a document in favour of the said 
Trustees whereby I am to pay to them ‘on my receiving possession 
of the Mills in pursuahce of my lease the expenses incurred by 
them on account of the said Mill, and I am to recoup the same 
from the amounts payable by me. 

“ T have taken you às a partner on the following conditions, in 
all my rights and liabilities under the said lease, Our said 
partnership is to be under the name of Sheth Mafatlal Gagalbhai 
&nd Company. 

* (1) I have purchased for Rs, r,41,000 the debsnlume of the 
said Mill held by the Merchants! Bank of the face value of 
Rs. 1,25,000, with all the rights to interest etc. accrued in respect 
thereof, and thé condition is that I am to pay the said amount on 
(my) getting possession of the Mill, You should pay this amount, 
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which shall be paid on account of our partnership, on getting 
possession of the Mill; and the balance due to the trustees out 
of the amount spent by them is to be paid by me in рш- 
guance of my agreement with them, on obtaining possession of the 
Mill, and to be recouped by me from the amounts payable to the 
Trustees under the lease, You have to pay that amount on get- 
ting possession of the Mill and recoup that from the amounts 
payable to the Trustess, You are entitled to charge in the part- 
nership accounts interest at the rate of 6 per cent per annum on 
both the sald amounts which you will advance on account of the 
partnership : and the said interest is to be treated as expenses in 
the accounts of the working of the Mill and to be recovered 
by you as such. 

“ (з) You are to provide all the funds necessary for working 
the said Milla : and you are entitled to charge thereon interest at 
the rate of 6 per cent per annum ; апі that amount (of interest) is 
to be treated as expenses in the accounts of the working of the 
Mills, 

“ (3) You are to conduct the entire management of the (work- 

ing of) the Mill, and I am not to interfere, therein in any. 
manner, 

“ (4) In consideration of your locking your funds as provided 
in clauses т, 2, 3 above for working of the Mill etc, as also in 
consideration of your working the Mill, you are to be paid from 
surplus remaining after deducting 234 per cent, for charity of the 
net profits earned by our partnership in the proportion of six аппая 
in a rupee of 16 annas, d 

“ Yours is the authority to dispose of the amount of the 234 
per cent, set apart from the net profits for charitable purposes as 
stated above. 

' (5) After setting apart as provided above 234 per cent. for 
charity and six аппаз as your special (share) out of the net profits of 
our partnership, you are to receive six-annas as your share, and I 
am to receive four annas as my share out of the remaining ten 
annas, In case there be loss to the partnership, i.e. in the work- 
ing апа in respect of the purchase of debentures as well as in 
the capital and interest, etc., ав also in the monies which are to 
be advanced to the trustees as mentioned &bove, the said losa is 
to be borne by you in the proportion of ten annas in the rupee and 
by me in the proportion of four annas, calculating ten annas as 
equivalent to a rupee. 

."6) The amount to be treated as ‘the net profit will be the 
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amount remaining after the treating as expenditure the interest 
of the money advanced by you or borrowed from you for work- 
ing ofthe Mill for labour, stores, coal, ground rent, taxes and 
management, ss well asthe Adat which may have to be given 
to any Shroff other than the firm of Sheth Girdharlal Jetha- 
bhai—as also the interest on the money required for the pur- 
chase of the Debentures, as well as the interest on the monies 
to be advanced to the Trustees for the remaining amount spent 
by them, as well as all necessary expenses in connection with the 
working, as also repairs to the machinery for keeping it in work- 
ing condition, as well as in replacing broken parts, as 
also in making repairs to or alterations in the buildings, and 
such net profits should be divided according to the respective 
shares every year, and if there ba any loss to the partnership as 
stated above it should be recouped every year in the above pro- 
portion. 


“7) You have given а tender for the purchase of the New 
Spg. Mill; in case tho purchase is sanctioned and you get posses 
sion of the Mill in pursuance ofthe purchase you are bound to 
form a Joint Stock Company ; and you have agreed to give to me 
1% annas share аз commission out of the amount calculated at 
the rate of 3 pies per pound of yarn and cloth manufactured 
in the Mill, treating the said amount as 16 annas; and as you 
have agreed to that condition, I have agreed to this partnership. 
Therefore you should enter my name ass a sharet in commission 
along with yours in the deed when you form a Joint Stock Com- 
pany on completion of your purchase of the ` Mill ; and you are to 
execute in my favour a document according to law relating 
thereto.” ` 


On the same goth July, 1915, a letter dated the gist July, 
1915, was written by Jivanlal to the Liquidator, asking in effect 
that the sanction of the Court to the acceptance of his tender 
might be made public, a course which up to that time had 
apparently not been taken. 


Some of the terms of this letter are difficult to reconcile with 
any view of this case. In the course of it the writer said, “As 
regards Mill properties, Mr. Mafatlal! Gagalbai" (i. e., the appel- 
lant), “of this city has obtained a lease from the trustees. I have, 
however, taken over the working from him as his partner." Ji- 
vanlal also included in the letter an offer to take a lease of the 
mili himself at a rent of Rs, 16,259 per annum over and above 
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the Rs» 36,000 to be given to the trustees under the appellans 


lease, 
` This proposal of Jivanlal to take а lease seems to have receiv- 
ed the approval of the District Judge on the 6th August, 1915, 
and about the same date the temporary injunction which had been 
obtained by the Liquidator was dissolved, The  Liquidator's 
suit’ was not proceeded with, | 

Having regard to the conclusion to which their Lord- 
ships feel bound to come in this case, the subsequent events do 
not require to be elaborately stated. It is enough to sayi | 

(т) That possession of the mill was not obtained Hou Dolat- 
ram until the a4th February, 1916. 

(а) That the respondents agreed to purchase the debentures 
for Rs, 2,25,000 held by Motilal. 

(3) That the debenture-holders did not sanction the grant of 
any lease to the appellant under the agreement of the «4th No- 
vember, 1914, but approved the grant to one Manival, a nominee 


of the respondents, of 2 lease on terms more favourable to the, 


debenture-holders than the terms contained inthe agreement of 
the arst November, 1914. 


(4) That on the 24th February, 1916, a lease upon these 


more favourable terms was accordingly granted by the trustees, 
for the debenture-holders to the respondents and others. 


(5) That the respondents acquired from the Bank the latter's 
debentures at the same price as that mentioned in the letters 
which had passed between the appellant and Dani, but upon 
terms different as to time of payment, 


(6) That the respondents worked the mill under the lease an- 
til the completion of the purchase of the properties of the old 
company by the new company as next hereafter mentioned. - 

(7) That the new company was formed by the respondents to 
take over and took over the properties of the old company upon 
the terms of Jivanlal’s tender. 

(8) That the respondents constituted themselves and others 
managers of the new company fora term of gg yoars at a come 
mission shared in certain proportions between themselves and 
their co-&dventurers. 

(9) That the appellant was given no part in any of these 
transactions nor any share in the profits of working the mill under 
the lease or in the commission payable by the new company. 

The appellant launched the present suit on the 13th Octo- 
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ber, 1917. As already stated, he has failed in both the Courts 
below. 

Before their Lordships’ Board the appellant did not press 
his first claim in the suit, as no profits resulted from the work- 
ing of the mill under the lease granted by the trustees, 

Their Lordshipa are satisfied that there have been in the 
Courts below the following concurrent findiogs of fact, namely 
(1) that if there was any concluded agreement at all reached проп 
the goth July, 1915, between the appellant and defendants, such 
agreement was only to operate if and when possession of the 
mill was given to the appellant under his agreement for a lease of 
the arst November, 1914, and (a) that. this condition precedent 
to the operation of such agreement, if any, was not fulfilled, 

Their Lordships are further satisfied that there was evidence 
upon which these findings could have been reached, and that 
there does not exist inthe case any circumstance which would 
justify their Lordships in reviewing these findings having regard 
to the practice of their Lordships’ Board, as stated by Lord 
Dunedin in Robins v. National Trust Company (1). In their 
Lordships’ judgment the appellant’s case must be dealt with on 
the basis of these findings and must fail, 

In this aspect of the case it becomes unnecessary for their 
Lordships io express any opinion upon any of the other questions 
debated before the Board in the course of the appeal, Their 
Lordships will humbly advise His Majesty that the appeal should 
be dismissed. 

The appellant will pay the costs of the appeal, 

T. І. Wilson & Co: Solicitors for the Appellant, 

Stanley, Johnson & Alien: Solicitors for the Respondents, 


K, J. R Дура! dismissed. 
(1) [1927] А. C. 515. 
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PRESENT : Lord Carson, Sir Lancelot Sanderson and Sir 
Binod Mitter, 


MAHARAJ BAHADUR SINGH AND OTHERS 
т. { 
А, Н, FORBES, 
[Ом APPEAL PROM THX HIGH COURT оғ JUDICATURE AT PATNA.] 


Limitation—Civil Procedure Code (Act V of 1908), Sec. 4S—Applicatien for 
execution, whether a '* fresh" application or merely in continuation af a 
previens ene. 

Where an application for execution Is, having regard to “the nature of the 
telief sought and other surrounding circumstances, essentially different in charac. 
ter "rom а previous application which the decree-holder had virtually abandoned, 
and marks a substantial departure thorefrom, It cannot be regarded as а com. 
tinwation of the execution proceedings initiated by the earlier application, bet 
must bo treated as а “ fresh” application for execution within tho meaning of 
section 48 of the Civil Procedure Code, 1908, and would be barred by limitation 
{f presented more than twelvo years from tho date of the decree. sought to be 
executed. Š 

Appeal No, 6o of 1927 by the Decree-holders, from a judgment 
and decree, dated the sgth March, i926, of the High Court, 

Patoa (Doss and Foster JJ), which affirmed a judgment and 

decree, dated the 16th April, 1924, of the District Judge of 

Purnes, 


The material facts of the case are fully set out in their Lord- 
ships! jadgment. | 

Tho principal point for determination оп the appeal to ‘His 
Majesty in Council was whether the appellants who were decree- 
holders were entitled to execute the decree for the arrears of patni 
reat, dated the roth of July, 1896, obtained against the patnider 
whose now representative-in-interest was the respondent, 

Mr. Justice Foster, in the High Court, was of opinion that 
Forbes v. Maharaj Bahadur (1) operated as res judicata and that 
the execution was barred by limitation, On the latter question, 
his Lordship's judgment was as follows :— 

* T am also of opinion that the execution is barred by limita- 
tion. The painstaking and helpful judgment of the learned Dis- 
trict Judge is, so far as I can see, unassailable in this part of his 
discussion of the case. I agree with him that the petitions of the 
sand. January, 1315 ; oth March, 1917 ; 33rd November, 1918 and 


(1) (1914) D, В. 41 I. A. 91 5 I. La R 41 Calc. 936 5 25 C. L, J. 434 
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snd December, 192a marked substantial departures from the origi- 
nal application for execution preferred in rgo8 ; so substantidl as to 
indicate breaks in continuity. In the application of 1917 we finda 
prayer to follow the moveable properties of Chatrapat Singh and 
properties other than the patni tenure. In the application of 1918 we 
find a proposal to follow the -personal property of Surendra Narain 
Singh. Those appear to me to shew divergences of a fundamental 
character from the course of execution commenced in 1908. I 
therefore have no hesitation in finding that the present execution 
is barred by limitation”. 

In the result, both the learned Judges in the High Court com- 
curred in making a decree affirming the order of the District 
Judge, and from that decree the appellants preferred the present 
&ppeal to His Majesty in Council. 

Raikes and Abdu? Majid for the Appellants, 

Dube for the Respondent. 

_ Their Lordships’ judgment was delivered by 


Sir Binod Mitter: This is an appeal against the decision of 
the High Court of Patna, dated sgth March, 1926, affirming the 
decision of the District Judge of Purneah, whereby it was held 
that a decree obtainad by Dhanpat Sing, dated roth July, 1896, 
cannot be executed against the respondent, 

, Dhanpat Sing was the samindar of Lot Saifganj in Pargana 
Haveli, in the district of Purneab, and Chatterpat Sing was the 
holder of the фай of the said lot. He settled the same 
in several parcels with various dar-$aimidars amongst others 
with the father of the present respondent. Dhanpat sold his 
samindari to Bhagwanbati on the syth June, 1893. 

Dhanpat instituted a suit against the fwimidar Chatterpat 
Sing on arst September, 1893, for arrears of rent due to him up 
to s7th June, 1893, and obtained a decree which became final 
on roth July, 1896. . 

On roth July, 1896, Dhanpat executed a deed of trust in favour 
of several trustees for the benefit of his son Maharaj] Bahadur 
Singh (and they are hereinafter referred to as appellants or decree- 
holders) of several properties, including amongst others the decree 
of roth July, 1896. Dhanpat died onthe sist July, 1896. 

Chatterpat again defaulted in the payment of rent of the gutn; 
and on 14th May, t9oo, Bhagwanbati, the purchaser, put up the 
utni for sale for arrears of rent for a period subsequent to her 
purchase, Mr. Forbes paid the arrears due to Bhagwanbatl, 
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amounting to Rs. 6,562-8, for the protection of his dan. pated tenure, 
and by uch payment became a mortgagee of the entire waf under 
Section 13, Subsection 4, of the Putni Regulation, and he was put 
into possession of the same under the same section. 

In execution of a money decree the right title and interest of 

Chatterpat in the fx/si tenurs-was sold on the rst September, 1903 
and one Surendra Narayan Sing purchased the same and obtained 
symbolical possession af the swta on the 18th May; 1902, although ` 
Mr, Forbes continued to be in actual possession, 
_ Thereafter there was litigation between the decree-holders 
and Surendra, The latter alleged that the decree was a money 
decree,-but it was ultimately held between them that the decree 
was a rent decree creating a charge on the fwimi tenure under 
Section 65 of the Bengal Tenancy Act, 

The decree-holders applied on gth May, 1908, for execution 
of that decree against the judgment debtor and the execution case 
was numbered 1r of 1g08. The $w/mi was attached and sold in 
execution of the said decree, but the sale was ultimately set aside 
` on 16th February, rgtr. 

Mr, Forbes on the gth July, 1906, instituted a suit against the 
decree-hoiders and Surendra for a declaration that the decree was 
a mere money decree, and on the gth March, 1914, it was ultl- 
mately held by their Lordships of the Judicial Committee that 
the decree of roth July, 1906, was nota decree for rent under 
section 65 of the Bengal Tenancy Act, creating a charge on the 
tenure, but only a money decree, апі that the respondent in this 
appeal had a charge under the Patni Regulation, and in any event 
this charge was not affected by any charge under the Bengal 
Tenancy Act, Their Lordships further held that the appellants were 
not entitled to execute the decree against the wisi and they were 
restrained by a perpetual injunction from doing so. [See erbe: 
v. Makaraj Bakidur (т)). 

Inthe meantime a suit numbered s4o of 19ro had been 
instituted by Surendra against the respondent Forbes for accounts 
to which the decree-holders, that is, Maharaj Bahadur and others, 
were not made parties, 

In that last-mentioned suit a final decree foz the sale of the 
putni was made under Order 34 Rule 5, in favour of the respon- 
dent on 8th January, 1917, and the property was sold at the ‘ins 
tance of the respondent and purchased by the latter on ath 
August, тоту, for the sum of Rs, 2,000, . 

(1) (914) L. R. 411. A. 91; I. L. R, 41 Сас. 9896 ; 33 C. L. J. 434 
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The appellants, the present decree-holders, оп запа January, 
1915, and on dates subsequent thereto, made various applications 
for execution of the decree against the judgment debtor and Su- 
rendra and the respondent. The last application was on snd 
December, 1923. Тһе details of such applications will be 
discussed later on. . 


The application of and December, 1912, was against the res- 
pondent and asked for process against him for the sale of the 
puni mahal, This application was dismissed by the trial Judge 
on 16th April 1924, on the ground that the respondent was not 
& representative of the judgment debtor and that the decree could 
not be executed against him, The trial Judge further held that 
the application of znd December, rgas, was not а continuation 
of the application of oth May, 1908, but was а fresh application 
within the meaning of Section 48 of the Civil Procedure Code 
and was barred by the law of limitation. 


The decree-holders appealed to the High Court of Judicature 
at Patna, and Mr, Justice Das, one of the Judges, dismissed it, | 
holding that, although the respondent as purchaser must be re- 
garded as the representative of the mortgagor, he must also be 
considered as the representative in interest :оЁ the mortgagee and 
that the charge of the mortgagee is not extinguished in the hands 
of the respondent as purchaser of the property. He did not in 
that view express any opinion upon the other questions raised in 
the appeal. Mr. Justice Foster, the other Judge, held that by 
reason ofthe decision of the Judicial Committee in 1914 there 
was res judicata not only between the appellants and the res 
pondent but also between the present appellants and Surendra, 
and һе further held that the decree was barred by Limitation. 
The present appeal is against the last-mentioned decision. 


The appellants in the present appeal contended, firstly, that the 
application of and December, 1922, was a continuation of the 
execution proceedings initiated by their application of qth May, 
1908 ; secondly, that as it had been held that the decree 
created a charge on the фын; against Surendra and as the respon- 
dent merely purchased the equity of redemption from Surendra, 
the decree-holders must be deemed to be in the position ofa 
second mortgagee of the дині and were entitled to sell the equity of 
redemption in the hands of the respondent, but they conceded 
that ifthe respondent insisted, then they would have to redeem 
the respondent; and thirdly, that Mr, Justice Foster was wrong 
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on the question of rvs judicata, Mr. Dube, for the respondent, 
disputed all these contentions, 

Their Lordships will now refer to the various applications 
for execution in some detail. 

On aand January, 1915, the decree-holders applied for execu- 
tion of the decree of roth July, 1896, whereby they prayed that 
the rent decree might be’ converted into a money decree and 
that Surendra be made one of the judgment debtors and they be 
allowed to take further proceedings in the execution case, 

Surendra, on syth March, rgrs, alleged that he was not a 
representative of the judgment debtors interest in the purni, 
and that the same had'been extinguished by his purchase and 
that the decree was barred by limitation. 

On the 19th March, 1917, the decree-holders on the footing 
of the decree being merely a money decree, applied for attach- 
ment of other properties belonging to Chatterpat Sing. Before 
this application was disposed of and on 4th August, 1917, the 
respondent, as has already been stated, had eee the gwini 
makal in execution of his decree, 

On азга November, rgr8, the" РЕМЕТИ again оп 
the footing of the decree being а money decree, applied for and 
obtained an order that certain personal properties of. Surendra 
might be attached and sold and from such sale proceeds their 
claim be satisfied. On Surendra's PIER his properties were 
ordered to be released. 

The decree-holders appealed against the order releasing. Su- 
rendra’s personal properties, and the appeal was dismissed on 24th 
March, 1922, In dismissing the appeal Mr. Justice Das said 
that, in his opinion, it was open to the decree-holders to proceed 
against the fw/s; tenure in the hands of the respondent, This 
observation of the learned Judge was unnecessary for the pur- 
poses of his decision and was in :no way binding on the respon- 
dent, who had not been made а party to the aforesaid proceed- 
ings. 

In the view that their Lordships take of limitation, it is unne- 
cessary to decide any other questions involved in the appeal, 
and accordingly their Lordships express no opinion whatsoever on 
any of the other points decided by the High Court. 

Their Lordships observe that, after the decision of the Judi- 
cial Committee іп 1914, the decree-holders by their application of 
aand January, 1915, gave up the position that their decree creat- 
ed any charge on the tenure, and in all their subsequent applica 
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tions they attempted to execute the decree against propertigs other 
than the м/м tenure, They observe that on roth March, 1917, 
the decree-holders, in their application against Chatterpat, 
applied for process against properties other than the j$w/mi, and 
again: on a3rd November they applied against Surendra for 
attachment and sale of properties other than the jwimi. This 
course the decree-holders persistently took till the observation 
of Mr, Justice Das on 24th March, 1922, to the effect that it was 
open to them to proceed against the $w/mi tenure іп. (Һе hands 
of the respondent. і І 

Their Lordships һауе по doubt that the applications of sand 
January, 1915, ‘oth’ March, 1917, and 33rd November, 1918, 
were essentially different in character from the application of oth 
May, 1908, and they aro inclined to the view that the decree- 
holders had abandoned the application of gth May, 1908, which 
proceeded on the footing that their decree created a charge On 
the tenure, but in апу evont they are clearly of opinion that the 
combined effect of these previous applications marks such sub- 
stantial departure from the original application of gth May, 1908, 
as to make it impossible to hold that the application of: япа 
Lecember, 1923, was a continuation of the application of oth 
“May, 1968. : Eod : 

Their Lordships are, therefore, clearly of opinion that the 
application of snd December, 1993, was а fresh application within: 
the meaning of section 48 of the Civil Procedure Code and that 
the execution of the decree of roth July, 1896, is barred by limita- 
tion. VE | 

They accordingly wil! humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Francis & Harker : Solicitors for the Appellants. 

Watkins. Hunter Solicitors for the Respondent. 


E, J. R: р Appeal dismissed. 


are 


Vor. Д PRIVY COUNCIL. 
PRESENT: Lord Bianesburgh, Lord Darling, Lord Tomlin, `` 
Sir Гойи Wallis and Sir George Lowndes, . -` 
ALBERT BONNAN _ 
v. 


THE IMPÉRIAL TOBACCO COMPANY -OF INDIA, 
9 LIMITED. 


[On .Аррклт, кком Tax Hion COURT, ор JUDICATURE AT | | 
ў Fort WILLIAM IN Вкиолт.] 


Swit, maintainability ef—~ Malicious prosecution of civil actlen—Damepes for. 


-Quare аз to the essential ingredients for the successful bringing of-a sult 
for damages against defendant for maliciously and -without reasonable or 
-probable cawse instituting a civi] action against tho. pene mine, T 
Аюп, eta, . i 

The Quarts Hill Consalidated Gold Mining Coy v, Eyre а 

‘Appeal No. 76 of 1928 by the Plaintiff, ‘from a decree dated 
the zrst January, 1927 >of ‘the High: Court, Cáleutta,--in its 
Appellate Civil Jurisdiction (Raskin C. J. and: C.°C.-Ghase 7:) 
reversing 2-Gecree of Mr, Justice Pearson dated the 5th January, 
1926, whereby he-directed an’inquiry as to the damages "sustained 
by the appellant by reason of various acts of the рон 
complained of іп the suit, = 

The. material facts of the case appears fully ‘from the éxhaus- 
tive judgments of the Trial Judge and the Court of ‘Appeal, 
reported in 46 Calcutta Law Journal 455. The proceedings at 
an earlier stage are. reported in 1924 Appeal "Cases 755; PI з к 
51 Calc. 892 (P. C.) und I. L. К. о Calc. 762. 

The present appeal to His. Majesty in Council arose ‘out Cars 


‚ suit by the appellant.against the respondent Company for damages 


.cansed .by the respondent Company in maliciously prosecuting 


-suit,against.the.appellant. = 

"The-main question for determination was, whether the appel- 
Jant'ssuit for malicious prosecution ‘was, in (ће cireamstanges 
ое. case, (maintainable, -- 

{(EberCqurt ‘of first sinstance (Pearson Û.). held in the afirma. 
‘tive ; -but.the decision was reversed ot appeal. . 

. The. learned Chief Justice, in the Gourt, of, Appeal, halt that 
the two. suits brought . by. the réspondent qompany чиш the 
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appellant could not support the appellant’s spit for malicious 
prosecution, even if the former suits were maliciously commen 
ced and prosecuted. He quoted (1) the following passage from 
the judgment of Bowen L, J. in The Quarts Hill Case (3) in 
support of his conclusion: ". . . The broad cannon is true 
thatin the present day and according to our present law, the 
bringing of an ordinary action, however maliciously and however 
great the want of reasonable and probable cause, will not support 
a subsequent action for malicious prosecution," 

The learned Chief Justice also held that the two suits brought 
by the respondent company against the appellant were not mali- 
cious but that there was reasonable or probable cause for them. 

+ Inthe result the learned Chief Justice held that the. appel- 


- lant's suit failed, but he treated it as ап application in the former 


suit, No. 1610 of 1922 for an enquiry as to the damage caused 
by the {werim injunction made in that suit on the 1rth May, 
1922, and referred it to the Official Referee to ascertain the 
amount of such damage. 

Mr, Justice С. C. Ghose in his judgment concurred with the 
learned Chief Justice, 

Herbert du Рату, К, С, id $, Eyam for the Appellant. | 

Sir D. М. Kerly, К.С. a Е о о 
‘Respondents, — , 

Their Lordships’ РРО, was ‘delivered by . 

Sir George Lowndes :—The suit out of which this appeal 


arises is the offshoot of a case which came before this, Board 


and was decided adversely to the present respondents (the then 
appellants) in May, 1924. The facts leading up to the litigation 
are fully set out in the report, Zmjería] Tobacco Company of 
India, Ltd. v, Bennan (3) ; for the purposes of the present appeal 
they may be summarised as follows :— 

` The respondents, a limited company incoporated in India, 
but to а certain extent apparently subordinate to the British- 
American Tobacco Company, Ltd. in this. country, who hold 


“some So per cent. of the Indian Company's shares, had been 


iniporting and selling Wills! Gold Flake cigarettes upon monopoly 
terms in India since 1910, and had no doubt built up an exceed- 


‘ingly valuable trade.’-In тоаг the appellant .(Bonnan) purchased 


some millions of genuine Wills’ Gold Flake cigarettes from the 


‘British Army canteen authorities at' a price which would enable 


“Gay (9a) 4$ C. L J. 455 (487). ° (2) (1883) 11 Q. B. D. 674 (699), ` 
(3) [1924] А. C. 755. олу? du 
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him to undersell the respondents in the Indian market.. He 
shipped 2 considerable quantity of these to India and offered theni 
for sale in Bombay and Calcutta, . He succeeded in disposing of 
his earlier consignments upon favourable terms, but subsequent 
arrivals were detained by the Indian Customs authorities at the. 
Instance of the respondents, who alleged that they were counter- 
feit, On the rth May, rgas, after reference. to the British- 
American Tobacco Company in London, the respondents instituted 
а suit in the Calcutta High Court against the appellant, claiming 
to be entitled to restrain him from selling his cigarettes there, 
and on the sand of May a similar suit was instituted in Bombay. 
In both suits applications were made by the respondents for an 
interim injunction. The injunction was granted in the Calcutta 
suit on the rrth May, 1922 ; in the Bombay suit the appellant 
gave a formal undertaking to the Court not to sell, In both cases 
the respondents also gave what has been described as "the usual 
undertaking in damages," which their Lordships understand to 
mean an undertaking to make good to the appellant in each of 
-those suits any damages which the Court might hold to have been 
reasonably consequential on the action taken by the тар 
if ultimately held to have been unjustified. 

The Calcutta suit was prosecuted by the ae Ts apts 
this Board, and was finally disposed of in May, 1934, as above 
stated, it being held by their Lordships, in affirmance of the 
decrees of both Courts in India, that the appellant's cigarettes. 
were genuine articles, lawfully acquired from the lawful manu- 
facturers, and that as such the appellant (Bonnan) had a right to 
sell them in India, 

The Bombay suit, which had been stayed pending the final 
decision of the Calcutta suit, was dismissed by consent in Novem- 
ber, 1924. 

- No ВЕТРЕ were taken by the appellant either іп Calcutta 
or Bombay to enforce the undertaking in damages given by the 
respondents, but on the srst January, 1925, he instituted in the 
Calcutta High Court the suit out of which the present appeal 
arises, claiming from the respondents damages (amounting in all 
to-over seven lakhs of rupees) on the allegation that the former 
proceedings were taken maliciously without reasonable or probable 
cause, The trial Judge (Pearson J.) held that this had been 
established by the appellant ; the Court of Appeal -held that it 


had not, and the main argument before their Lordships has 


turned on this difference of opinion, it being now admitted by the 
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appellant.that if the view taken by the Appeal Court is right, his 
suit, as а substantive claim for damages, must necessarily faik 
It had been contended in India that proof of malice and want 
of reasonable and-probable cause was. not of the essence of such 
a suit as that brought by the appellant, but this contention ,was 
not pressed before their Lordships. ‘ я 

When the. first consignment of the appellant’s cigarettes 
arrived in Calcutta in March, rgaa, the-r espondents seem to have 
consulted their local solicitors, who. were evidently not prepared 
to- advise legal proceedings. Mr. Abbott, the Chairman of the 
respondent Company, wrote to the British-American Tobacco 
Company in London, apprising them of the arrival of. the com: 
peting goods, and giving them the name of th& sbipper (Bonnan) 
and details, of the mark: upon the packages. In answer to this 
letter the respondents received а cable dated the 4th April, from 
а Mr, Macnaghten, to the effect that the sale of these cigarettes 
would. be an infringement of the respondents’ mark, and. suggesting 
certain steps that might be taken to. prevent it, This was 
followed.on the, roth April by а second and more explicit cable 
from Mr. Macnaghten, expressing disagreement. with tha Calcutta 
solicitor's advice, reiterating the. opinion. that the sale would-be 
an infringement ofthe respondents’ mark, and adding that be 
had taken the opinion of a well-known Counsel in England, who 
concurred, It appears that Mr. Macnaghten was a Director of, 
and the standing Solicitor to,- the British-American Tobacco 
Company, and he is-referred: to by Мг. Abbott in his evidence as 
“our legal adviser in London.” . 

At the trial before Mr, Justice Pearson the firstcable of the 
4th-April was put in evidence by. the appellant, but. that of the 
roth,, though tendered at thé hearing and. referred to in the 
evidence, was rejected, apparently on the ground that it had not 
been duly disclosed, and the. learned Judge, excluding. this 
obviously, important. document entirely from his consideration, 
held that the respondents had no reasonable or probable cause 
for the institution of their suits and that malice bad. been.estab- 
lished. In the Court of Appeal the cable. of the. roth April 
appears to. have been treated as being before: the Court, Both 
the Chief Justice and Mr. Justice Ghose, before whom.the appeal 
came, express themselves as unable to: understand. why it should 
have been-.excluded, and founding upon it as expressing. the. con- 
sidered opinion of the respondents" competent legal advisersin Lom 
don, they held that the respondents were entitled to act upon it, , 
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i. Their^Lordships aie in general agreement upon this ‘point 
with the learned’ Judges of the Court of Appeal They think 
that on this question об reasonable and probable cause Mr. 
"Maensghten!s second cable was clearly relevant! and indeed of 
much weight, It. may be that the respondents’ legal advisers 
did. not in the first instance realize its importance, and’ that its non- 
disclosure was wrong. But when once a question was raised 
(as it was-by the appellant's counsel) as to the advice upon! which 
the respondents had acted, апа: thefirst cable оё Ње 4th April 
was put in evidence, the second cable of the roth was! clearly 
admissible, Reading the evidence of Mr. Abbott and ef Mr. 
Ryan, the solicitor-secretary ofthe respondent Company, though 
their depositions may not be wholly satisfactory on other ques 
tions, their "Lordships have no'doubt that it was in reliance проп 
the expert advice so; received: from London that the proceedings 
were. instituted, and that though, as the event proved, that 
advice was. wrong, it would be impossible rightly to. hold thatthe 
respondents in acting upon it had по. reasonable. or probable 
gause for the course they took. : 

Theis Lordships having. come: to this 'conclusion, it is riot 
materia for them to consider what other conditions may be 
necessary to enable & plaintiff to succeed ina suit of this nature. 
There was much discussion in India, and some also before this 
Board, as to the principles to be deduced from the judgments in 
Ты Quarts Hil Consolidated Gold Mining Company v. Eyre. (т). 
Tbeir Losdships, however, make no pronouncement. upon: this 
spect of the case, which may к further consideration on 
some future occasion, 

With regard to the action of the Customs authorities for 
which the respondents may well have been legally responsible, 
and by which it is at least probable that the appellant was 
damnified, itis only necessary to state that it has been held by 
both Courts in India that any claim. under this head is barred 
by the provisions of the Indian Limitation Act, and this finding 
has not been contested here, Nor has the appellant questioned 
before their Lordships the appellate Court's finding that no case 
of slander of goods has been made out against the respondents, 
though on this part of the case the learned Judges appear to 
have dissented from (Ве view of the trial Judge. 

‘It only remains to consider а qutstion whicli arose in con- 
nection with certain quallfiéd rellef Шоже to the ре by 
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the. Indian Courts. Though’ it was held against him that his 
suit for damsges could not as such be maintained, the learned 
Judges were prepared to treat the claim made by him as an appli- 
cation in the former suit (instituted by the respondents in Calcutta) 
for an inquiry as їо damages arising from the grant of the injunc- 
Чоп of the r1th May, 1922, аз to which the respondents had given 
the undertaking already referred to, anda formal reference for 
this purpose was embodied inthe decree of the Appeal Court. 
Neither the competence northe propriety of this reference bas 
been questioned by the respondents, but the appellant objects to 
the exclusion by the Appeal Court from the consideration. of the 
Referee of one particular head of damage under which a large 
claim was made in the plaint. 


`> Itappears that atthe date of the injunction the appellant 
had outstanding in the hands of his vendors а large quantity of 
cigarettes, no doubt intended for the Indian market, but on 
which only a deposif had been paid. Оп the 17th May, това, he 
wrote to his vendors, asking them to cancel the goods, as owing 
to the injunction he would be unable to dispose of them in India. 
This was confirmed by another letter of the appellant dated the 
6th June, 1922, despatched only two days before the injunction 
was dissolved, and ata time when he knew (as the terms of the 
letter show) that his vendors were still prepared to keep the 
contract open, Under these circumstances the Appeal Court 
were of opinion that the cancellation was not due to the granting 
of the injunction, but жаза voluntary act on the part of the 
appellant for which the respondents were not liable, 


In this conclusion their Lordships concur, It is obvious 
that the appellant was not prepared to wait, even a short time, 
before giving final instructions for the cancellation, to see whether 
the injunction was to be continued as to future importations, 
nor did he care, on its discharge, to cancel his letter of the 
6th June, as he could easily have done by cable, There may 
have been business reasons, quite apart from the injunction, 
making it prudent to cancel such as the imminent approach of 
the monsoon, by which further importations might have suffered, 
or difficulties of finance. 


Their Lordships also agree with the Court of Appeal that this 
question having been considered and decided against the appellant, 
ought not to be reopened before the Referee, 


For the reasons above stated, their Lordships are of opinion 


Уш. L.) юшту CORLL. 21 =» 


‘that this appeal fails, апд they will -humbly advise Ніз Majesty 
that it Should be dismissed. The’ appellant must pay the costs,” ' 


Sanderson, Let & Co : Solicitors fot the Appellant. ^^ 7 77^ 
Frederic Е. MIU: Solicitor forthe Respondents. ` 
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` Benaw] transactions~—Ciwil Procedure Code (Act V of 1908), See, 66-—Trews 
currency of section 317 of the old Civil Procedura Code (Act XIV of 1883), 
whether affected by the new Code—Alternative cause of action based он pco- 
sessory title acquired by the benefical owner by 13 years’ adverse pocsetsion. . 
‚ The effect of section 66 of the Civil Procedure Code, 1908, is not to make 
penami traseactions illegal, but only to prohibit for reapous of public policy 
а suit agılast the certified purchaser on the grounds specified in the soctiom : 
Инин! Билни: Kowur v, Lalla Bukeorae Lall and Уә Lali (1) 
followed, ' d t bd pes Yee E 
_ Quare, whothec the provisions of section 66 of the prescet Code of Civil 
Procedure, prokiblting а salt аайы transforees from a certified purchaser, 
are applicable to a suit instituted after the commepcement of the Code of 1958 
“с = е the corresponding чик 
-ot the Code of 1888 was in force. , Jd 


"While - section 66; Civil Proceduie Code, t908, protects the. carted 
T so long as he retales the possession given — Ыр by the Cow, 
from а suit by the true owner, if he (the certified purchaser) allows ‘the veal 
purchaser ‘ ‘being the tree owner” to get possession, the section does not 
Telbe him to see for possession, because possession: bas come isto tbe hands 
tof the tree owner, who is ‘entitled to it. Га other words; where the coctified 
purchaser sues аз а plaiatiff, it is opes to the defeodant, the real owner, if in 
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posedesión, ald if that possession has been Honestly obtilned, to defeat the 
suit by showing the real nature of the, transaction: Lakhew Narain Riy Chem- 
«Ағу v. Kaiypuddo Bandupadhya, (1) relied оо... TE | 

A feriri, \f the real purchaser, after baving been allowed. to remain in 
adverse possession for more than :8 years, is subsequently dispossessod by 
the *cectified purchaser, be is not precluded by section 66 from sting for 
recovery of possession on the strength of the title so acquired under the 
Limitation Act, It being unnecessary for him, in such а sult, to aver or prove 
as part of bis cause of action that the auction purchase was made on his 
behalf, he canzot be regarded as suing “on the ground that tho purchase 
was made on behalf of the plaintiff or on behalf of some one through whom 
the plaintiff claims” within the meaning of section 66; and the mere fact 
that the plaintiff as part of an alternative cause of action sets up айй proves 
that the auction purchase was, infact, benami :does not render the provisions 
of sectlon 66 applicable. 
, Appeal No..82 of 1924 by the Plaintiffs, from-a-decree of -the - 
High Court, Allahabad (Mears C. J. and Knex /.), dated the 
15th , January, 1921, which varieda decree ofthe Second Addi- 
tional Subordinate Јаде оѓ Aligarh, ‘dated the 18th of July, T1917, 
and dismissed (with the exception “as to a small part of the 
property claimed) the plaintiffs’ suit, . 

The material Tacts of the case are met forth siffciently fully 
in their Lordships’ judgment, 

The main question arising in the present .appeal was whether 
ithe. suit was barred bs section. 66.0f the: 95009 w Cri вше, 
1968, 

Although ‘the ‘benami auction ке ‘took place before 
the'Civil'Procedure Code of 1908 was enacted, the learned Judges 
‘ofthe High Court ‘held fhat section 66 of ‘the "Code of Civil 
Procedure of 1908 applied -and not section 317 of the Civil 
"Procedure Code, 1883, which was in force at the time of the 
said auction males, and upheld the Subordinate Judge’s decision 
that section 66 of the Civil Procedure Code, 1908 barred the 
suit.as far as the properties purchased at auction were concerned, 

.'Ehe:earned Chief Justice, in delivexing the judgment of the 

‘High Gourt observed as follows :— 

“ The next question that arises is whether there is any statu- 
tory ‘bar which prevents the plaintiffs from'succeoding:as regards 
‘those portions of "villages Xakathal ‘and Chákathal which > “тето 
purchased at auctión, 
| ~- As it has been suggested that section 66 of the Civil Proce- 
»dure. Gode, 2008 рона a mider EREI on the жылдар 
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section 317 of the earlier Code we must frst of all decide by 
which section the rights of the plaintiffs must be determined. 

“ The transfers to Obaid Ullah Khan were made in 1900, 
The action was commenced in 1916. Dr. Sulaiman contends 
that the plaintiffs’ rights mnst be judged, not by section 66, but 
by section 317 and that on the proper construction of that latter 
section, whilst Abdul Skakur Khan and Abdul Latif Khan would 
have been unable to maintain an action against Mahmud Alj 
Khan and Sirajal Над they are nevertheless entitled to bring 
one against Obaid Ullah Khan, the transferee from Mahmud Ali 
Khan and Sirajul Haq. He contends that retrospective effect 
must not be given to the opening- words of section 66, that the 
section relates to procedure and was not intended to cut down 
already vested rights of a plaintiff. ` . 

“With this view we do not agree. Weare of opinion that the 
essential difference in tha drafting of section 66 shows that the 
Legislature did not approve of the narrow construction of section 
314 given to it-by decisions of which Sió/a Xuswarv. Bhagoli (1) 
is an example. We think that the section intended to make 
it clear that the Legislature, disapproving of ‘ benami’ transac- 
tions, meant to prevent actions against certified purchasers and 
their transferees, To that extent, the Legislature did by section 
66 deprive a plaintiff of a right which possibly was not previously 
negatived, The plaintifis’ rights must in our view be judged by 
section 66, 5 

“ Dr, Sulaiman concedes that if this be so he cannot “maintain 
the suit against Obaid Ullah Khan on the ground that the pur- 
chases made by Mahmud Ali Khan and Sirajul Над were for the 
plaintiffs! benefit and he agrees that Obaid Ulah Khan must be 
regarded asa ‘person claiming title under, а purchase ceitified 
by the Court.’ The learned Subordinate Judge came to the 
conclusion that the suit was barre] so far as the properties pur. 
chased at auction were concerned, and we agree with him” ` 

As regards the 5th issue, ‘‘ whether the plaintiffs, by adverse 
possession extending over 12 years have become the proprietors 
of the properties in suit ?" (which formed the sole basis for the 
decision of: their Lordships of the Privy Council) the learned 
Judges of the High Court expressed no opinion, аз .the question 
was not apparently raised in agamen: before thom, though one 
of the grounds of appeal was: “ Because the plaintiffs’ and their 
predecessors have been in actual possession ا‎ property ever 
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sihce the auction purchase and a suit for declaration of title even 
against the assignee of the certified purchasers is maintainable.” 
Tho same contention was raised in the plaintiffs’ ‘application to 
the High Court for leave to appeal to His Majesty in Council, 
in ground No, 5 as follows ' Because іп any case аз the plaintiffs! 
predecessor had been in continuous adverse proprietary possession 
fot more than тз years, their title had been Bere and the 
tuit should have been decreed.” 

Dunne К, C. and Wallach for the Appellants, 

DeGruytker К. C, and Raikes for the Respondents. 

Dwnáte К, С, : The execütion sales having taken place at a time 
‘when the Civil Protedure Code, 1882 was in force, the case was 
governed by section 317 of tbat Code. The High Court was wrong 
in giving retrospective effect to section 66 of the Code of 1908. 

On the trie construction of section 317 of the Code of 188a, 
there is no statutory bar to a suit against a transferee from: a 
certified auction-purchaser. Three of the Indian High Courts 
held the view we are now ‘contending for: Zheyyavelan v. 
Kahan (г); Ма Kunwar у. Bkageli (ж) and Dukhade v. Sri 
monte (3). In Bombay the contrary view was taken ; Hari Govind 
э, Ramchandra (4). We submit that the opinion.of the majority 
of the High Courts is right and in коше with the true inter 
pretation of section 317. 

[Lord Blanesburgh: There is no doubt that section 66 of the 
present Code is applicable and not section 317.] 

The word “ prescribed? in section 66, Civil Procedure Code, 
1908 mears “ prescribed by rules”, ‘vide rection s, sub-section б 
of the Code, 

[Sir John Wallis refers to the General Clauses Act, 1897, sec- 
tion 8, on the question of construction of references to repealed 
enactments, | i 

‘Order ят, rule 94 provides for the grant ofa certificate to the 
person declared to be the purchaser, and shows how the certificate 
shall be made ont, Wo submit that section 66 does not apply at 
all, arid does riot prevent the plaintiffs from bringing -a suit against 
transferees from the csttified purchaser. It has been held by the 
Calcutta High Cotrt that sales prior to 1908 are still governed by 
the Civil Procedure Code 1882: Promatha Nath Pal Chew- 
duri v. Mokini Mekan Ра! Chowdhury (5). 

Ta) 1897) 1. L. Rear Mad, 7. ` (a) (1899) I. L. R, а: AIL. тоб. 


(3) (1899) 1. L. R. 26 Cale. oso. (4) (1906) 1. L. R. 1 Вой, 61, - 
(5) (1920) 1.1. R. 47 Calo. 11083 gt C. LOJ. 4бу ` 
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The section imposes a restriction upon the right of.the owner, 
to enforce his title, and must be construed strictly, І 
The words “in such manner as may be prescribed" in section 


K 
66 mean, prescribed by Rules under the Code. The High Court 


has power under section таз to frame Rules, 

[DeGrwyther, К, C. : But по Rules оп this point have been. 
framed.] 

[Lord Tomlin: Does section 317 remain in force as regards 
earlier transactions ? Can you show that section 317 is still i in 
force in regard to earlier transactions ?] 

(Lord Blanesburgh : Is there no saving section in the 
Code ?] 

[. John Wallis ; There must be a saving clause. somewhere, 
perhape in the General Clauses Act.] 

[Sir Georgs Lowndes refers to section 156 of the Civil Proce. 
dure Code.] 

[DeGruyther К, С. The only Du clause I Šin find is 
section 157.] 
~ Refers to Promatha т. Mekini (т), a decision of three Judges. 
The sale there was in 1903 and confirmed in 1906 but not лш 
till 1909. 

[Sr Joka Wallis: The same point was involved there as in 
the present case, See page тїтт of the report, where it is very: 
clearly dealt with by Sir Asutosh Mookerjee, Acting C. J.] : - 

[Lord Blanesburgh : Does the Act of 1882 remain in full force 
as regards transactions completed before 1908 ?] v 

[Sir Jokn Wallis: This is а matter of procedure, and ш: 
be governed by the existing law.] 

[Lerd Blanesburgh: Has the decision ° in Promatha Y. 
Mohini (т) ever been approved or dissented from ?] 

No. Section 66 only refers to transactions under the. Code of 
Civil Procedure, 1908, Anyone who after the commencement 
of the Code of 1908 seeka the protéction of волов 66 must obtain 
& certificate under that Code, 

[Lord Blanesburgh: Section 317 is — without qualifica- 
tion, The prohibition against maintenance of suits is withdrawn 
with the repeal of the statute, | | 

[Zord Tomlin: But the Act does not destroy existing rights, 
This is not an adjective provision. ` It is a substantive right.] 

Section 317 created a vested right in the beneficial owner, and 
it could not be affected by the repeal of, the Code. Section 317 

(1) (1920) I. L, R. 47 Cales 1108-5 31 C. L. J. 463. 
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created a substantive ` right in favour of the appellants, (plain- 
tiffs). nales: 

[Lord Temkin: The жо of the statute would not destroy 
the right.) : ' 

[Sir George Lowndes: The section does not in terms confer a 
right, It only takes away a right to bring a: particular action.] . 

The object of section 66 of the new Code was to do away with 
the -conflict of opinion between the different High Courts as 
regards suits against transferees from a certified purchaser. 

[Zord Tomlin: What does “ certified by the Court” in sec- 
tion 66 mean? -I should take it to refer to any purchase certified 
‘by the Court, and not necessarily certified under the Code.] - 

I submit that “certified by the Court in such manner as may 
be prescribed," refers to, as prescribed " by this Code”; See the 
definition clause, section я, sub-sec; (16). 

[Lord Blamesburgh : “ Prescribed” may mean as — 
in future and refer to future cases, i. e, cases arising after the 
commencement of the Code.] 

[Str John Wallis “ Prescribed” means “ prescribed by Rules"] 
` "There were no Rules under the old Code. 

Now, as regards the alternative case set up by the plaintiffs, 
based on title by za years’ adverse possession, we rely on section 
28 of the Limitation Act, Under that section a man looses his 
title to property by lapse of the requisite period. We had ds facte 
possession for 1s Jens Time ran in our favour under Art, 144 of 
the Act, 

- [Lord Tomlin : What i is the authority for the proposition’ that 
the benamidar cannot set up section 66 when he is suing the 
beneficiary who rémains in possession ?] 

There are many cases on this point ; see, tater aha, Mussumat 
Bukuns Котон” v. Lalla Bukoores Гай (1); Lekke Narain v. 
Kalypuddo (2); Dukoda у. Srimonto (3), laying down that the 
section is applicable only to & suit against a certified purchaser, 

[Sir okn Wallis: Section 317 does not prevent a benamidar 
from suing. It is suits against the. benamidar which are interdicted.] 

[Lord Blanesburgh: The decision in Lokkee Narain v. Kaly- 
pudo (з) seems quite conclusive that the benamidar cannot turn 
out the beneficial owner.] : à | 

[Six John Wallis: When the suit becomes barred by time, a 
title is conferred under the Limitation Act, section 23.]_ 


` (1) (1872) 14 M, 1, А. 496 ; 10 В. L, R159. 
(а) (1875) L. R. a I. A. 184. (3) (1899) L E. R. 26. Calc, 950. 
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[Lord Darling i Statutes of Limitation assume that the person 
bringihg the action has a perfectly good cause of action but that he 
cannot enforce it because he did not sue in time.] 

Quite во, and section s8 of the Indian Limitation Act provides 
that his right is extinguished. If the beneficial owner is in 
possession for ra years, ho gots a statutory title under the Limita- 
tion Act, which he can actively assert by suit. He is no longer 
suing “ оп the ground that the purchase was made on his behalf? 
within the meaning of section 66 of the Civil Procedure Code., 
but he sues ая an owner who has acquired a title under the Limi- 
tation Act, , 

The only bar under section 66 is against the maintainability of 
` suits based “on the ground that the purchase was made on behalf 
of the plaintiff or on behalf of some one through whom the plaintiff 
claims" 

DeGruytker К. C. for the Respondents: The question of 
possessory title was not raised before the High Court. 

[Lord Blanesburgh: But it is mentioned in the written 
grounds of appeal tothe High Court. Besides, the plaintiffs had 
adequately raised the question of possessory title before the Subor- 
dinate Judge.] 

The High Court however does not go into this question at all, 
The point was not argued before the High Court whether the 
plaintiffs had an independent title apart from section 66 Civil 
Procedure Code, 

We submit that the suit was not maintainable by reason of 
section 317 of the Civil Procedure Code 1882 or section 66 of that 
of 1908, whichever applied. 

[Lord Tomlin : Ihave no doubt that certified purchaser in 
section 317 means a purchaser who holds a certificate under the 
Code of т88э.] 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—The parties to this suit are members of a 
Mahomedan family, and the plaintiffs sue to establish their rights 
аз heirs of Abdul Shakur and Abdul Latif to certain properties in 
the villages of Chakathal and Kakathal, which are in possession of 
Obaid Ullah, the rst defendant, 


The deceased Abdul Shakur was the youngest of] four brothers, 
Abdul Latif was the son of the eldest brother and Obaid Ullah is 


the son of a younger brother. The second and third defendants, 


are widows who have been made parties as being among the heirs 
of Abdul Latif, The present appeal. relates only to certain pro 
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perties in'the aforegaid villages, which were purchased at.Court 
auctions in execution of decrees hy Mahmud Ali on the zoth "April, 
1885, and by Sirajul Haq on the zrat of March, 1892, On the 7th 
and 8th July, 1900, Sirajul Haq and Mahmud Ali executed sale 
deeds of these properties in favour of Obaid Ullah, the 1st 
defendant. | ; 

` The plaintiffs’ case is that the purchases at the Court auctions 
and the subsequent transfers were made enami for Abdul Shakur 
and Abdul Latif, who had provided the purchase money. 

The plaintiffs further alleged that Abdul Latif, who died in 
1909, and Abdul Shakur, who died in rgrs, and the plaintiffs 
after them, had been in proprietary’ possession of these properties 
“ever since the date of the Court auctions, and that by virtue of 
their possession for more than twelve years the plaintiffs had 
become absolute owners in possession of the properties in 
question. S 

It was admitted in the plaint that Abdul Latif, in April, 1909, 
some months before his death had executed a wak/nama of all his 
‘properties, but it was alleged that this wak/nama was а mere paper 
transaction, and was not binding on the plaintiffs. 

The plaint also alleged that after the deaths of Abdul Latif and 
Abdul Shakur, the rst defendant, in September, 1915, instituted 
suits for arrears of rent against tenants of the properties, and 
in May, 1916, instituted a suit for profits, which jeopardised 
the plaintiffs rights, and made it necessary to institute the 
present suit, ` 

They accordingly prayed for а declaration that they were 
the actual owners in possession of the suit properties, and 
for an injunction against the rst defendant.: The plaint was 
subsequently amended by including & prayer for possession in 
case the Court should be of opinion that the plaintiffs were not 
in possession. i 

The ist defendant pleaded that as regards the properties pur- 
chased at Court auctions in the name of Sirajul Hag and Mahmud 
АН, the suit was barred by section 66 of the Civil Procedure Code 
of 1908, He denied that the auction purchase was ženami, and. 
alleged that ho and his transferors had all along been in possession. 
As regards the wakf created by -Abdul Latif, the rst defendant 
admitted the execution of the deed of эраА/, and that he had 
attested it, and alleged that after the, death of Abdul Latif he had 
been duly appointed 'smw/awre/A or trustee. of thé mak/, but he 
alleged that he: was then unaware that the wek/ deed included 
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properties of his own which had bsen purchased by Sirajul Haq 
and Mahmud Ali atthe Court auctions, and subsequently tr&ns- 
ferred to him. He further pleaded that the plaintiffs. were not 
entitled to sue in respect of the properties owned by the там 
unless the deed of ma4/ was cancelled. 

The and and 3rd defendants filed written statements in which 
ву challenged the validity of the swaf and prayed that their 
interest as heirs of Abdul Latif should be protected, The issues 
material to this appeal were as follows :— 

(3) Whether the plaintiffs are in possession ? 

(4) Whether the claim is tims barred ? 

(5) Whether the plaintiffs by adverse possession extending over 
тз years have become the proprietors of the properties in suit? =: 

(6) Whether section 66 of the Civil Procedure Code bars the 
suit ? 

(7) Whether purchases and acquisitions made by Sirajul Haq 
and Mahmud Ali Khan Were really made by Abdul Latif Khan and 
Abdul Shakur Khan ? 

(8) Whether the sales іп favour of the Defendant No. т were 
fictitious and the transactions were esami for Abdal Latif and 
Abdul Shakur ? 

(тт) Whether the rmaA/ama executed by Abdul Latif was à 
genuine transaction or was it only a nominal опе? i 

As regards issues (3) and (4) the Subordinate Judge, whose 
findings of fact were accepted by the High Court found that 
plaintiffs were not in possession at the date of suit, but that they 
and those through whom they claimed had been in possession, 
"physical possession at any rate," down to the death of Abdul 
Shakur in 1915. 

On the 6th, 7th and 8th issues, he found that the purchases and 
acquisitions made by Sirajul Над and Mahmud Ali were really 
made by Abdul Latif and Abdul Shakur and that the.sales by 
Sirajul Haq and Mahmud Ali tothe rat defendant were also денат! 
‘for Abdul Latif and Abdul Shakur, but as regards the properties 
covered by the auction purchases, he held the suit was barred by 
section 66 of the Civil Procedure Code. 

As regards the 5th issue the Subordinate Judge. disposed of it 
by observing “the plaintiffs have pleaded in the alternative that 
if they had no title initially they acquired one by adverse posses- 
sion. The finding of the Court being that in respect of the bulk 
of the property the owners wore Shakur and Latif, no question of 
gain of proprietary title by adverse possession.arises," . j 


365: 


Р. C. 


—— 


1939, 


Need 
Kunwar Muhammad 
Abdul Jalil Khan, 
Y, 
Siri, 
Muham à 
Ullah Khan. 


Sie Fake Wallis. 


THE CALCUTTA LAW JOURNAL. [Vor. L. 


The Subordinate Judge also held that the mak/ created 
by Abdul Latif was & good and valid-one, but that this was not a 
sufficient ground for refusing to give possesssion~ to the rightful 
heirs of the founder as the rst defendant had taken possession uf 
the wak properties not as a duly appointed тыйса, but as a, 
mere trespasser, ' 

In the result he decreed the suit except as tothe properties 
which had been purchased nami at the Court auctions, and 
directed that as regards any questions arising between the heirs of 
Abdul Shakur and modu Latif the partles should be referred to a 
separate suit. 

The plaintifis appealed to the High Court and the rst defendant 
filed cross-objections, 

The High Court agreed with the findings of fact of the Subor- 
dinate Judge and approved of his reasons for holding that the 
suit was barred as regards the properties covered by the auction 
purchases, They held, however, that ho was wrong in giving 
the plaintiffs a decree in respect of properties which were included 
in the ma% created by Abdul Latif, as the gift of those properties 
to the wa’ had been duly perfected by Abdul Latif in accordance 
with the requirements of Mohammedan law, and as, after his death, 
the rst defendant had been -duly appointed s&w/zwal of the 
wak. 

They therefore dismissed the plaintiffs’ appeal and allowed the 
1st defendant's croes-objections as to the wakf properties, - 

As regards the properties which, according to the findings, 
were purchased at Court auctions by Sirajul Haq and Mahmud 
Ali ženami for Abdul Shakur and Abdul Latif, and were subse- 
quently transferred to the rst defendant, Obaid Ullah xam? for 
them, both the lower Courts were of’ opinion that the sult was 
barred under section 66 of the Civil Procedure Code of 1908 on 
the ground that it was a suit against a "person claiming title under 
a purchase certified by the Court...,....0n the ground that the 
purchase was made on behalf of the plaintiff or on behalf of some- 
one through whom the plaintiff claims.” The present- section 
says that "no suit shall be maintained against any person claim 
ing title under а purchase certified by the Court,” whereas the 
wording of. the corresponding section 317 of the Code of 188a 
“was “no suit shall be maintained against the- certified purchaser," 
and the alteration was admittedly made because -it had been 


“held by the Calcutta, Madras’ and Allahabad Courts that the seç- 


tion only prohibited suits of this nature instituted against the car 
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tified purchaser Himself and did not prohibit them when instituted 
against transferees from him, whereas in Bombay it was held that 
itdid. In these circumstances, it has been held in Calcutta that 
the provisions of section 66 of the present Code іп so far as they 
prohibit suits on the ground specified in the section, do not apply 
to suits against transferees from — esamidars made when section 317 
of the Code of 188a was in force, and it has been contended before 
their Lordships on the authority of that decisio& that the lower 
Courts were wrong in applying the provisions of section 66 of the 
Code of 1908 to the present case. . 


Their Lordships do not propose to deal with this question, 
because, in their opinion, assuming the Courta to have been right in 
holding that the case must be dealt with under the provisions of 
section 66 of the present Code, they are of opinion that the plain- 
tiffs are entitled to succeed on their alternative cause of action, 
which is the subject of the sth issue, уіх., their dispossession by the 
rst defendant after they had. been in possession for more than 
twelve years, a contention very briefly dealt with by the Subordinate 
Judge and not mentioned by the High Court, though it was one of 
the grounds of appeal and was taken again in the application for 
leave to appsal to His Maje sty in Council. Ee 

In dealing with these questions their Lordships think it 
desirable in the first place to refer to Adwssumat Bukuns 
Komur v. Lalla Bwhoorte Lall and Johhes Гай (т), а decision 
of this Board on the corresponding section of the Code of 1859, 


which is the leading authority as to the scope of the sectiop. It- 


was held in that case that the effect of the section was not to 
make these erami transactions illegal, but only to prohibit for 
reasons of public policy a suit against the certified purchaser on 
the grounds specified 1n the section ; and in LoAÁee Narain Roy 
Chomdary v. Kalypuddo Bandopadhya, (2) it was expressly ruled 
by this Board, following that decision, that where the certified 
purchaser isa plaintiff, the real owner, if in possession, and if 
that possession has bean honestly obtained is not precluded by 
the section from showing the real nature of the transaction, 


Now it is clear under these rulings that, while the section 
protects the certified purchaser, so long as he retains the posses- 
sion given him by the Court, from a suit by the true ‘owner, if he 
allows the real purchaser “ being the true owner" to get possession 
the section does not enable him to sue for possession, because 


e 
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possession has come into the hands of the true owner, sio die 
entitled to it, 

If then the true owner is subsequently disposseased by the 
certified purchaser, is he precluded by the section from suing for 
recovery of possession? That must depend on the question 
whether he із to be regarded as suing “ on the ground that the 
purchase was made on behalf of the plaintiff or on behalf of 
zome one through whom the plaintiff claims " within the meaning 
of the section, In sucha case, if the true owner has been in 
possession for less than twelve years, he will no doubt have to 
aver and prove as part of his cause of action that the auction 
purchase was made on his behalf, but that is not the case here, 
and their Lordships express no opinion about this question as it 
has not been argued before them. 

Where, however, as in the present case, the real purchasers 
have been allowed to remain in adverse possession for more than 
twelve years before dispossession, they are entitled to sue for 
possession on the title so acquired under the Limitation Act, 
and it is unnecessary for them to aver or prove that the auction 
purchases were made on their behalf, 

In their Lordships' opinion the provisions of section 66 of 
ihe Code of Civil Procedure and the corresponding sections of 
the earlier Codes have no application to such a case. 

A suit based on dispossession after twelve years’ adverse 
possession is clearly not a suit “on the ground that the purchase 
was made on behalf of the plaintiff or on behalf of someone 
through whom the plaintiff claims” within the meaning of the 
section, and does not become so merely because tho plaintiff as 
part of an alternative cause of aclion sets up and proves that 
the purchases were, in fact, яе, 

The plaintiffs are therefore entitled to succeed as regards the 
properties which were included in the auction purchases, except 
in so far as they are included in the wad/ created by Abdul Latif 


in 1909. It has been found by both Courts that the gift to the 


mahf was duly perfected &ccording'to the rules of Mahommedan 
law and by the High Court that the rst defendant was duly 
appointed mw/awelX or trustee of the wakf after the founder's 
death and the plaintiffs claim to the ssa&/ properties has there- 
fore been rightly disallowed. 

In these circumstances the appeal must be allowed and the 
decrees of the lower Courts varied by giving the plaintiffs a decree 
for the properties covered by the auction purchases and not 


* 


Vor. L.] PRIVY COUNCIL, 


included in the wa, but in the circumstances their Lordships 
are of opinion that the plaintiff should only recover half their 
costs in the Courts below and here, and they will humbly advise 
His Majesty accordingly. 

S. Г. Polak: Solicitors for the Appellants. 

T. Г. Wilson & Co: Solicitors for the Respondents. 


E. J. R | Appeal aloud. 


PRESENT : Fiscoumt Dunedin, Lord Carson and 
Sir Charles Sargani, 


GURUDAS KUNDU CHOWDHURY AND OTHERS 
T. 
KUMAR HEMENDRA KUMAR ROY лир OTHERS 


[ Ox APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL] 


Мете brefis—Tlorminus a quo—Ciwi Procedure Code (Act XIV af 1253), 

Sec. a11 —Asceriainment of marne brokts—Docroe, if joint and several. 

А, B, C, members of three diferent families, wore іо possession of certain 
mourahs. These properties disappeared under the Ganges. After а consider- 
able period of years, they reappeared and when they reappeared they were 
in juxtaposition to some property held by the Government. The Government 
assumed thet the land which had come out of the Ganges was an accretion to 
their property and proceeded to put tenants проп it, On application by В, 
who had only 6 sonas share in the property, to the Collector, the mouzahs were 
released, В was accordingly put In lawful possession of the whole lands. 
When the Government had been thore they let the lends in putni to S, When 
B got posession of the land, he allowed S to remain as putnidar. А and C 
then brought & suit for declaration of title to the lands and for recovery of 
possession and mesne profits. The sult was decreed : 


Held, that the oxpresalon “ The claim of this suit be decreed with costs 
and mesne profits’? meant that Ње mesno profits were to be allowed up to 
the date of the readmission of the plaintiffs to the land and were to be calcula. 
ted on what the defendants actually themselves received as reat from the 
land let. 

‘That the decree was not a foint and ите! decres. The decree was to be 
construed applicando ringuia singulis. А 
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Privy Council Appeal No, 156 of 1927 by the Defendants., 

The material facts appear from the judgments of their Lord- 
ships, 

The judgment of their Lordships was delivered by 

Viscount Dunedin :—This is a case which ‘has arisen out 
of one.of those curious effects of nature which have often been 
before the Board, namely, the behaviour of the Ganges. There 
were three families who, for brevity’s sake, have been named 
the Kundu set, the Mukherjee set andthe Roy set. They were 
three families of zemindars who were in joint possession, of certain 
mouzahs called Durlabhpur іп Jirat and Hatikanda. They were 
in joint possession in law. It was quite true that they hada 
separate towzi number, but that makes no difference to the legal 
character of the posseskion. These properties disappeared under 
the Ganges. After a considerable period of years they reappeared 
and when they reappeared they were in juxtaposition to some 
property held by the Government. The Government assumed 
that the land which had come out of the Ganges was an accrotion 
to their property, and proceeded to put tenants проп it, but 
after a certain time the zemindars woke up to the fact that it 
might be their property that had reappeared from under the 
Ganges, and, accordingly they took the ordinary steps, namely, 
an application to the Court of lhe Collector, Originally the two 
sets, the Roy set andthe Kundu get, made applications, but the 
Roy set did not:persevere, and there is a copy of the order sheet 
in the Court of the Collector in which, dealing with the Roy 
application, it says :—“ The notice-givers took no steps to establish 
their right to the lands claimed by them as a reformation in situ. 
On the other hand the Kundu Babus of Mouri bave succeeded 
in establishing that Government has no right to the mouzahs of 
Jirat and Durlabhpur." Accordingly, there is on the other order 
sheet a certified copy of ‘order or release in which the Collector 
says: "Т accordingly order that the lands included within the 
Revenue Survey bóundaries of Char Jirat and Durlabhpur as 
shown in exbibits A and A (a) be released.” That put the Kundu 
people in lawful possession of the whole of the landa It is 
quite true that they, although in lawful possession of the whole 
of the lands, were not really in one sense in lawful possession 
because they had, as regards the other two families, only a right 
to a 6 annas share ; the other то annas share being in the right 
of the. other two families. 

When the Government had been there they had thought that 
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the best way to deal with the land was to let it in putni to a 
person of the name of Srish. Srish seems to have worked the 
land well and settled cultivators upon it, and he paid his putni 
to the Government. When the Kundu family got possession of 
the land undér the lease they thought that the best plan that 
they could adopt was to continue Srish and continue Srish they 
did. | 
After a little while the other two families woke upto the fact 
that as the lands had been recovered, and as they had a right to 
& то annas share of it, they had better make effectual their right, 
and accordingly they raised action ‘for that purpose. That action 


was defended by the Kundus. The first Judge gave judgment 


in favour of the plaintiffs ; then there was an appeal in whidh 


that judgment was reversed and then there was an appeal to" 


the Privy Council which restored the judgment of the first 
Judge. 

That suit was for the recovery of the land and mesne profits. 
The suit was brought against everybody who was found there ; 
it was brought against the Kundus; it was brought against the 


Government and a certain gentleman connected with the Govern- 


ment who had had partial * possession of land before the period 
at which the Kundus were readmitted, and it was also brought 
against Srish, who was found to be the person in actual possession. 
The decree in that suit was as follows :— It is ordered that the 
claim of this suit be decreed with costs and mesne profits and in- 
terest against the principal defendants" knd-the defendants. subse- 
quently added, ... The amount of mesne profits to be ascer- 
tained in execution, : 


The questions that are now before their Lordships arose when 
the amount of mesne profits had to be ascertained in execution. 
Two questions arose in connection with that, The first is as to 
the period for which the mesne profits should be allowed. The 
terminus a quo, so far as these-particular defendants are concern- 
ed (because it is only the Kundu defendants that are here), was, 
of course, when they were first regdmitted to possession, but the 
terminus ad quem might either be the raising of the suit or the 
time when the plaintiffs got. decreed to them the right to be on 
the lands, Upon that the High Court have held that mesne 
profits must go to the further period and this appeal is firat against 
that, 


Their Lordships think that this matter is really decided by 
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authority. “ That the claim of this suit be decreed with costs 
and mesne profits" has been decided to mean profits up to the 
time of the plaintiffs’ readmission to the land. The argument on 
the other side was that when уоп looked. at what was actually 
claimed ia the plaint, the plaint had said: ‘Suit for declaration 
of title to and for recovery of possession of immoveable property 
and mesno profits, valued at Rs, 7,545", and then when you 
come to the statements, in paragraph 9, the value of the land is 
put at Rs. 6,156, and then it goes on to say: “ The mesne pro- 
fits amount to Rs. 1,389-5-8 as per accounts given below", Now, 
that Rs, 1,389-5-8 is only a calculation up to the time of the 
institution of the suit. Although that is so, inasmuch as the 
decree is “with costs and mesne profits” it has been held in many 
cases and cannot be gone back upon that, section arr of the Civil 
Procedure Code having said that: " When the suit is for the 
recovery of possession of immoveable property yielding rent or 
other profit the Court may provide in the decree for the payment 
of rent or mesne profits in respect of such property from the insti- 
tution of the suit until the .delivery of possession to the party 
in whose favour the decree is made or until the expiration of 
three years from the date of the decree (whichever event 
first happens)" a decree in this form is an exercise by 
the Court of that power under section arr, Their Lordships are, 
therefore, clearly of opinion that on this first point the appeal 
fails, 

Now, the second, point is: On-what basis the mesne pro- 
fits are to be computed, The same section srr gives an explana- 
tion of what “ mesne profits" аге, Mesne profits of property 
“mean those profits which the person in wrongful possession of such 
property actually received or might with ordinary diligence have 
received therefrom, together with interest on such profits". Un 
doubtedly in the lower Court the principal argument seems to have 
turned upon a contention which does not commend itself to their 
Lordships. It was argued seemingly that the true criterion was 
not what the person in possession got .but what the person who 
was out of possession might have got if he had been there, and it 
was said that inasmuch as you were a zemindar you would not 
have cultivated yourself ; you would have taken arent; here is 
the rent which is given by Srish, and, therefore, that ought to be 
the proper criterion. That argument was quite rightly put aside, 
But then there is another .argument. Мг. Upjohn wished their 
Lordships to think that this other argument which will be stated 


Vou L] PRIVY COUNCIL, 


prosently was never started until the partles got before this Board. 
Their Lordships do not think that can be said, because in the 
judgment of the High Court this was said :— 


= Tho second question now arises for consideration, namely, 
upon what basis are such mesne profits to be ascertained ? In 
this connection the respondents have relied upon two main con- 
tentions : (1) That the plaintiffs are entitled to recover from the 
defendants only such profits as the plaintiffs using reasonable 
diligence could have made if they had been in possession of the 
lands and inasmuch as the plaintifs are either zemindars or put- 
nidars and would not themselves have worked аз cultivators of 
the land, they are only entitled to recover mesne profits upon a 
rental basis." 


That is the argument which has already been ‘anton’ as not 
being worthy of very much attention. But then the learned 
Judge goes on :— 

(з) That each of the judgment debtors is liable only for the 
portion of the mesne profits that he actually received or with 
reasonable diligence might have received during the period in 
which he was in wrongful possession, that is to say, the person 
in actual possession is liable only for the nett profit which 
received after deducting working expenses." 


Now, the question which was directly raised by the appellants 
here is this: Ho says : I am only liable for what I really got, name- 
ly, what I got from Srish ; allowing Srish to go on as he bad done 
with the Government was perfectly reasonable ; you cannot think 
that it was necessary for me to put out Srish and begin to. culti- 
vate myself, and therefore I, in the terms of the Code, am only 
liable for what I really got." | | 

" Mr. Upjohn has argued thy-case” with his usual ability and 
more than his usual ingenuity, апа it comes to this: He begins 
with the decree and he says that was a decree for joint and seve- 
ral liability. Then he says: “Oh, these people really did not take 
this point sufficiently.” Well, they may not have taken it sufi- 
ciently in the first Court because their Lordshipe think they га- 
ther wandered into the quastion which they have already dealt 
with, but their Lordships think it is perfectly clear from what 
has been read of the judgment that they took it in their second 
point referred to by the High Court.” Then the argument me 
ceeds thus :— 

The judgment was against them, and it was against them проп 
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P.C. . this theory, that these people were all trespassers ; not only were 

ioa the Kundu defendants trespassers but Srish was a trespasser. He 

xa Kundu was put in by the Kundus ; the Kundus had no real right, and - 
"Chowdhury therefore, he had nota right. Accordingly as the decree was for 


joint and several liability you may take the mesne profits upon 
Kumar Roy. the calculation of what Srish got out of the land, and get decree 

Viscount Dunedin, against all the others for that amount, Their Lordshipa have 

= great difficulty in looking upon Srish as a trespasser, or, for that 
matter, in one sense, отеп the Kundus as trespassers, because they 
were in possession of the land and on the only legal title to it 
which existed, namely, the lease from the Government, It is quite 
true in one sense that they were in wrongful possession because 
they were taking the whole profits, whereas they were only 
entitled to 6 annas of the profits and’ not to 16 аппав of the 
profits, Be that however as it may their Lordships cannot 
accept this argument. They do not view the decree asa 
proper joint afd several decree. They think it is to be 
construed aplicando singula singulis, Let thia test be taken: 
Suppose any one of the numerous defendants had refused to 
quit possession, could all the other defendants have been put 
in prison because that one defendant was in contumacy to the 
decree ? What authority is there for saying that under such a 
decree as against any one particular defendant you are entitled 
to way : I will hold you liable not for the mesne profits which ' 
you got according to the terms of the Act, but.fer the, mesne pro- 
fite which somebody else got and with whom, under the decree, 
you are liable ? Their Lordships think it would be the height 
of injustice to hold that and they do not see that they are bound 
to hold it. i 

Therefore, their Lordships think that the basis of the judg- 
` ment of the High Court here fails and that dealing witit созе 
Kundu defendants and with them alone, their liability is just 
_ exactly what itis said to be by section яхт of the Civil Proce- 
dure Code vir, that which they -themselves received, no case 
having been made that they by ordinary diligence could have got 
any more, : ` А 

The result is that upon this second point their Lordships are . 
of opinion that the appeal succeeds. 

Their Lordships will, therefore, humbly advise His Majesty 
to declare that the mesna profits to be allowed up to the date of 
the readmission of the plaintiffs to the land but are to be cal- 
culated only on what the defendants actually themselves receiv- 


Ó— 
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sd аз rent from the land let, There’ will be no costs either before P. C. 
this Board or in any of the Courts below as this has been a divided Рети 
success, and any costs paid must be repaid. еа 


A. т. м, -Appeal allowed ін part, Chowdhury 


CIVIL REFERENCE. . 


Before Sir George Claus Rankin, Knight, Chi Justice, Mr, Justices 
С. C. Ghose and Mr. Justice Buckland, 


IN RE GOOPTU ESTATE LIMITED* 


Сїт 
Juceme tax—Salami—Leate-—Forfeiture clause—~Waiver— Resetilement—Ine 1939. 
come Так Act ( ХТ of 1912), Sect. 9, 10. 4 sod "o 


Where tho assesses isthe owner of property consisting of any building ot 
land appurtenant thereto, the statute charges him upon the basis of & notional 
income the amount of which is computed by foding the юна fde annual 
value and making the deductions thecefrom which are allowed by section 9 
of the Indian Income Tax Act, Where the assossoe has only a limited interest, 
mamely, the interest of a lessee for 50 years, section 9 may be inapplicable, 
If the circumstances are not such that tho assomsee сап be regarded as carrying 
ona business in houso property, the assesses cannot be made liable upon 
principles which are applicable only to persons carrying on basinesas: 

Where the letting out of property upon lease for salami and for rent, the 
forfeiting of lease where possible and the oxaction of fresh salami and increased 
rent are all acts done in the carrying on or carrying out of a business Їп house 
.. property, that som was earned as part of a profits of the business, and is 
C assessable accordingly to tax: Commissioner of Taxes. Melbourne Trust 
Limited (1) and other cases. But zh o assossoa will be entitled to the allowance 
in respect of depreciation on buildings, machinery, plant or furniture prescribed 
by cl, (vi) of sub-section (я) of section 10. ‘ Profits’? implies а comparison 
between the state of a business at two specific dates usually separated by an 
interval of a year, and ifthe company isto be regarded as dealing in house 
.property by letting out for pre mium and rent Ín the course and for the purpose 
of its business, the money valna of the extentto which at the ead ofa year 
it had bettered its position by such means will be eescsseble as profit: Zw re 
Spanish Prospecting Co. (s). If its position has been bettered by other етк 
from causes not directly connected with the business of the company, the 

* Reference under section 66 (я) of the Income Tax Act. 


(х) [19134] А. С. 1001, ° * (а) [1911] 1 Ch. ga (98). 
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Civic. enhanced value though realised is not part of tbe profits of the business : 

1999 - Califernian caso (1).  Bverything depends upon what the business is. 
i мады ae If the expenditure required to obtain the income from the capital asset is 
or Alt * negligible the caso isa case of a man in receipt of a clear revenu therefrom, 


— lf womo considerable expenditure is necessary before the annual return сап be 
: ` obtained then the history of the year will be stated In the form of a “ Trading ” 
de il of '* Revenue ' Account or account of the receipts and expenditure during 
ud . - ` the year. Itis essential when accounting on this basis to exclude from either 
side of the account matters which in substance represent only а rive ог fall 
in the value of the asset from which revenue is derived as distinct from the 
net revenue itself or which reproment only a change Їп the form of the invest- 
mont, whether the change bea change {nto money or into some other form 

of property. . 


Cases of Salami or premium upon a lease may present considerable difficulty 
in ‘maintaining the distinction between capital and revenue accounts. 

The asseseccs wore а limited company who in 1022 took a lease for 5o years 
from the representatives of R of certain properties which included the premises 
known as 100 Clive Street, Calcutta, This lease was subject to a building 
lease previously granted In Jene, 1920, by the executors of the will of R, 
whereby the premises too Clive Street were demised for 50 yours to the 

a gs Tata Industrial Bank Limited on а monthly rent of Rs. 5,000. The Tata 
rS Industrial Bank Limited had paid a premium or Salem! of one lac of rupees 
and by the terms of the lease had undertaken to demolish the bullding then 
standing on the demised premises and to erect thereon a new office building 
În accordance with conditions to be approved by the lewors. In August, 1923) 
tho Tata Industrial Bank Limited having expended a largo amount of money 
upon tho erection of the sew building went into voluntary liquidation for the 
purpose of а scheme of amalgamation with the Central Bank Limited. There- 
npon the asseeseas taking advantage of а forfedture clause in the lease of 1980, 
which gave power to the loasors to re.enter If the Tate Industrial Bank Limited 
should go into liquidation, claimed to determine the lease and demand bnme- 
diate possession. The Central Bank of India Limited, faced with this claim, 
compromised with the sasesscos who walved the forfeiture and agreed to a 
transfer of the lease tothe Central Bank Limited In consideration of a lump 
апт payment of one lac of rupees and a further monthly payment of Rs. 750 
during the residue of the lease. The sum of one lac was paid by the Central 
Baak Limited to the aseesseqs on the srst December, 1933. Income tax 
authorities for the year of asemsmont 1927-38 claimed to treat this sum as 
part of the amesmble income of the assesses 1 

. Held, thet the sum of опе lac of-rupees paid by the Central Bank was to 
be regarded аз а Salemi or premium in the ordinary sense but could not be 
treated аз an a&mcesahle income. | 
.. Reference under section 66 (2) of the Income Tax Act by the 
Commissioner of Income Tax, Bengal — ` 
UO Messrs А. К, Roy, Sukumar Mitter, and Susi? Sen for the 
Aseesseoc, Wu RUE аш i : 

(3) (1904) $ T. Corgo.. . E 


T 
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The Adsecate-General and Dr, Radha Binode Paul in support 
of the’ Reference, 

The following judgments were delivered. 

Rankin C. J.: The assessees are limited company (Gooptu 
Estate Limited) who in 1922 took a lease for fifty years from the 
representatives of one Ram Chunder Gooptu of certain proper- 
ties which included the premises known as roo Clive Street, 
Calcutta, This lease was subject to a building lease previously 
granted in June тозо, by the executors of the will of the said Ram- 
Chunder Gooptu, whereby the premises roo Clive Street were 
demised for 5o years to the Tata Industrial Bank Limited ona 
monthly rental of Rs. 5,000, The Tate Industrial Bank Limited 
had paid a premium or salami of т lakh of rupees and by the 
terms of the lease had undertaken to demolish the building then 
standing on the demised premises and to erect thereon a new office 
building in accordance with conditions to be approved by the 
lessors, In August 1933 the Tata Industrial Bank Limited having 
expended a large amount of money upon the erection of the new 
building, went into voluntary liquidation for the purpose of ascheme 
of amalgemation with the Central Bank Limited. Thereupon the 
assossece, Gooptu Estate Limited, taking advantage of a forfeiture 
clause in the lease of 1920 which gave power to the lessors to re-en- 
.ter if the Tata Industrial Bank Limited should go into liquidation, 
claimed to determine the lease and demand immediate possession. 
The Central Bank of India Limited, faced with this claim, com- 
promised with the assessees who waived the forfeiture and agreed to 
a transfer of the lease to the Central Bank Limited in considera- 
tion of a lump sum payment of Rs. 1,00,000 and a further monthly 
payment of Rs. 750 during the residue of the lease. The sum of x 
lakh was paid by the Central Bank Limited to the assessees on the 

.-3ist December 1923. Income Tax- authorities for the year of 

assessment 1927-1928 have claimed to treat this sum as part of the 
assessable income of the assessees and the Commissioner of 
Income Tax, Bengal, has at their request referred to this Court 
the following questions of law :— | 

(т) Whether the sum of Rs, 1,00,000, having been received in 
consideration of the waiver of their rights in connection with a 
breach of the lessee of а vital condition of the lease, is in the 
circumstances a casual gain or 2 non-recurring income within the 
meaning of section 4, sub-section 3 clause 7, of the Income-Tax 
Act. f | . 

(a) Whether the said sum Rs, 1,00,000 Was a замин, and 
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whether even assuming that it was a salami, it is an assessable 
income within the meaning of the Income-T'ax Act or is a capital 
or capital and casual non-recurring receipt as held in tbe case, 
Raja Skiva Prasad Singh v. The Crown (1). 

(3) Whether the income derived accrued and received in the 


“year 1933 can in the circumstances, vir, the’ transfer of the 


amount from one account to another to suit the convenience of 
accountancy be treated as assessable income in the year 
1927-28. 

I propose to consider the second question first. The assess- 
ment order dated the goth November, 1927 has been included 
in the paper book and from this as well as from the case stated, it 
appears that the assessment was made under section 12 of the 
Act under the head “other Sources." The assessment order 
shows that the assessment being under section тз, and not under 
the head ‘ business.” the Income-tax authorities have refused to 
permit the assessee to take credit for any sum on account of de- 
preciation of the buildings etc. which are part of their capital 
assets, 

In a case of this character much may depend upon the parti- 
cular head of charge under which the assessees are being brought, 
and the question before :us is not to be decided under section 
9,10 от 1t'of the Act, Where the assessee is the owner of pro- 
perty consisting of any buildings or land appurtenant thereto, the 
statute charges hím upon the basis of a notional income the 
amount of which is computed:by finding the bonafide annual value 
and making the deductions therefrom which are allowed by section 
9. Аз {Һе assessees in” this case bave only a limited interest, 
namely the interest of a lessee for fifty years, the Incometax 
authorities may well be right in regarding section 9 as inapplicable 


to the case. Again, if in the view taken by the Commissioner 


the circumstances are not such that the assessees can be regarded 
as carrying on a business in house property a view which has not 
been questioned before us and which must clearly be accepted it 
is obvious that the assesses cannot be made liable upon princi- 
ples which are applicable only to persons carrying on business, 

If wo were dealing with this case under section ro of the Act, 
and upon а finding that the letting out of: property upon lease 
for salami and for rent, the forfeiting of leases where possible and 
the exaction of fresh salam and increased rent were all acts done 
in the carrying on or carrying out of a business in house property 

(х) (1984) I. L. R. 4 Pat. 73 ° " 
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it might well be correct to have that the sum now in question. Civit, 
was earned as part of the profits of the business, and was assess- 1939. 
able accordingly to tax: Commissioner of Taxes v. Melbourne Trust |. Gooptu — 
Limited (1) ; In rs Spanish Prospecting Company (a); Assets Com- Ltd. 
pany Limited т. Forbes (3). On the other hand on that view the рына C. y. 
assesses would be entitled to the allowance in respect of depre- e 
ciation on bulldings, machinery, plant or furniture prescribed by 
clause (vi) of sub-section s of section то, ] 
From this standpoint “ profits" as Lord Moulton observed in 
In re Spanish Prospecting Co. (з) implies a comparison between the 
state of a business as two specific dates usually separated by an 
interval of a year, and if the company was to be regarded as deal 
ing in house property by letting it out for premium and rent in 
the course and for the purposes of its business, the money value of 
the extent to which at the end of a year it had bettered its рові- 
tion by such means would be assessable as profit. If its position 
was bettered by other means, from causes not directly connected 
with the business of the company, the enhanced value though 
realised is not part of the profits of the business: CaA/erntan 
case (4); Tebrau case (5). Everything depends upon what the busi- 
ness is, 
If however the asseasee is not carrying on a business the matter 
must be examined from another angle. The absence of any pro- 
vision in section 12 of the Act for an allowance of, depreciation 
fixed capitalis an indication of the difference, It points to the 
fact that under this head the incoms can prima facie be ascer- 
tained without a valuation of all assets at twp different dates and 
by means of a computation of receipts and expenditure into 
which the rise or fall of capital values does not enter, Ifthe. ex 
penditure required to obtain the income from the capital asset 
__. rixnegligible the case із the simple case of a man in receipt of а 
clear revenue therefrom, If some considerable expenditure is 
necessary before the annual return can be obtained then the his- 
tory of the year will be stated in the form ofa ‘ Trading” of 
* Revenue” Account or account of the receipts and expenditure 
during the year. It is essential when accounting on this basis to 
exclude from either side of the account matters which in substance 
represent only a rise or fall in the value of the asset from which 
revenue is derived as distinct from the net. revenue itself or which 


| (1) [1914] А. С, 1001. ^ (а) [1911] 1 Ch. оз. 
(3) (1897) 3 T. C. 349 Е 
(4) (1904) s T. C, 159. , (s) (1910) s T, C. 658. 
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Civit. . represent only a change in the form of the investment, whether 


1929. the change be a change into money or into some other form of 
In re боом Baar, Property. S | 
14 Now cases of salami or premium upon a lease may present con- 
Rankin, С, 7. siderable difficulty in maintaining the distinction between capital 
= -and revenue accounts, In Raja Shiva Prasad’s case (т) Dawson 
Miller C, J. discussed the question in the case of a holderof an 
impartible Raj who possessed szemindari properties. The case 
before us is the case of a company and apparently of a company 
which possesses а good many leasehold properties. But under 
section та of the Act and upon the facts stated inthe case I do 
-not see how a different result can be arrived at from that which 
would have been correct had the lease of тоо Clive Street been 
the sole capital asset of an individual, Section rs covers many 
different types of income but even if it be asgumed that such 
matters would affect the question, the case stated contains no find- 
ings as to the character or constitution of the company, the pur- 
pose for which it was formed, the extent of its operations or the 
particular character of the transaction by which the representatives 
-of Ram Chandra Gooptu deceased with the assent of the benefi- 
ciaries under his will have demised his properties to Gooptu 
Estate Ltd. We know indeed that the assessee company is not said 
to be carrying on a business and it may be, for ought we know, 
that it.has been formed merely to provide convenient machinery 
for management or as a scheme by which the testator's estate can 
be administered and in the end distributed to the best advantage, 
Looking at the assessees therefore simply as owning leasehold 
property from which they derive a revenue, we find as regards 
zoo Clive Street, that they are charged and chargeable under 
section 1a with the whole of the rent notwithstanding that it is 
derived from а wasting asset. They have а lease for fifty years. 
from 1922 and the property is sublet for fifty years from rgsr. 
-In 1933 when the Tata Industrial Bank incurred а forfeiture of 
‘their lease the assessees instead of being interested merely as 
reversioners entitled to the rent reserved during the currency of 
-the lease became at one stroke entitled to immediate possession of 
the property as it then stood. Then investment or capital asset 
had advanced suddenly in value and they were free to deal with 
it as they liked, subject only to the covenants in their own lease. 
Had they sold it no part of the purchase price could have been 
regarded as revenue. Had they sold a half share in it the same 


(1) (1924) I. L. R. 4 Pat. 7з. А 
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would still hold, What then did they do? By a bargain with the 
Central Bank they contrived to the extent of a lac of rupees to 
realise the enhanced value at once and the rest of the enhancement 


in value of their asset they converted into a right to an additional 


monthly sum of Rs. 750, The finding by the Commissioner is 
that the lac of rupees was “in the nature of a selami ог premium" 
and he adds "paid in consideration of the Central Bank being 
allowed to replace the original lessee.” These last words are not 
very lucid because the sum was not exacted as a term of mere 
assent to an assignment but by reason of the claim that the lessee 
had incurrred a forfeiture and in consideration that the forfeiture 
was waived. .The sum in question is certainly to be regarded aga 
salami or premium and that in the ordinary sense, It was deman- 
ded and paid in respect of re-settlement of this property not fora 
year or even for a few years only but for the remaining 48 years 
out of the 4g years which exhausted the assessees’ leasehold 
interest. I do not say that salami can never be income under 
section 12 but it would in my opinion be highly unressonable to 
treat any part of this salami as income, The very logic by which 
the Act has excluded frorh the account any allowance for deprecia- 
tion of this wasting asset excludes this item also, Neither has 
place in a revenue account, if the account be strictly limited to its 
immediate purpose, 

In my opinion the second question referred to us should be 
answered in favour of the assessees, In this view the other ques 
tions do not arise and need not be discussed, 

The assessoes must have their costs of the Reference, 


C. C. Ghose, J: I agree. 
Buckland, J: I agree. 
A, T. M. Reference answered im favour of the assessees, 
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APPEAL FROM ORIGINAL CIVIL , | 


Before Sir George Claus Rankin, Knight, Chief Justia 
ond Mr, Justice С. C. Ghote. 


PANCHANAN BANERJEE AND ANOTHER 
+ B - yv. p -. L 
SURENDRA NATH MUKERJEE AND отнкшв.® 


Declaratory suii— Hereditary shebattship—Siranger—Claimant io shebaitahip 
—Heir of the Jounder—Will—Dedication by testator's heirs—Arrangement 
by which shobalt gave wp his righi—Shebait, tf can sell his office for his 
pecuniary beneht—Analegy i6 surrender by Hindu midew--Perton, if can 
be compelled te accept the office of shabali-Adverse peassssion— Limitation 
Act (LX ef 1908), Sec. a8 Sch, I Art. саи tat when 
aderree. 

Ове Ramchand Mukherjee died ín 1863 leaving a Will by which he left a 
legacy of Ra. 30,000 to an idol, and provided that his sons would act as she- 
baits for thelr lifetime and after thelr death his grandsons will get absolutely the 
shares of thoir respective fathers, Ram Chand left 3 sons, Panchenas, Ramlal 
and Soshibhusan. There was litigation betwoen the 3 brothers as the result where 
of Ramlai’s interest in the properties was purchased by Panchanan in 1879. 
Subsequently in 1881 there was an agreement betwoen Panchanan and Soshi- 
bhusan to give over certain properties to the Idol in satisfaction of the legacy, 
Panchanan died sonless. From 1881 till the date of sult Ramlal or his branch 
did mot take апу part in the Sheba. Soshibhusan exclosirely performed the 
worship and managed the debutter properties. In 1897 Soshibhusan removed 
the Thakur from the temple to his own dwelling house. In 1911 Soahibhasas 
died leaving а Will by which he nominated one Ramsovak Mukberjoo his grand- 
юп by а predecoased son to be the shebait. Ramsevak acted as shebait from 
1911 til 1933 when be died leaving a.widow Mayabatl Debi and a Will by 
which he nominated his sister’s воп Panchanan the plaintif to be the moxt shee 
bait. After Ramssvak’s death, thero wore testamentary procesdings in the 
course of which МауађаЧ Debi withdrew her caveat and received tho. sum of 
Ra. 30,000/ In satisfaction of her right of residence and malntenanco and all other 
claims incading claim to the Debutter estate. ` 

Ins suit by Ramsevak’s nominee Panchanan Banerjee against the heirs of 
Panchanan aod Ramlal and Ramserak's widow Mayabat! for a declaration that 
he was tho sole shebait aad that the defendants were not the lawfol shebalts of 
the Idol : 

Held, the plaintif could not succeed im his suit, as he wasa mere stranger 
to the shebaitship amd the dedicated properties. 

In order to be entitled to succeed to hereditary shebaitship, it is not neoes- 
sary to show that the claimant is ome of the helm of the founder himself. It ís 
enough ff he cam make out that he is the helr of the last shebait: Amnjamani 
v. Nikunja Behari (1) followed, 

* Appeal from Original Decree No, 84 of 1938, arising out of Original Suit 
No. 1843 o£ 1917. 

(1) (1915) яз C. L, J. 404 (408). . 
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: The rights of the parties in this suit. wero to be by Ramchand's 
wil, aKhough the Debatter propertios were dedicated 1 by his sons. 

Tho plaintiff claimed to be entitled to the shebaltship as against Maya- 
bati, 

(ж) оп the ground of Mayabati!s surreoder of her claim to tho shebaitship 
and thereby effacing herself tn favour of tha plaintiff who was the next in suc- 
cetsion, i ; 

(b) On the ground that Mayabati as the then repre sentative of the Debutter 
estate could renounce her shebaitship by a bose Ade compromise not contrary to 
the interest of the Idol and she was bound by the terms of settlement in the 
testamentary suit : 

Held, that the arrangement by which Mayabet! purported to give up her right 
to the shebaitship in favour of the plaintiff was а bed Bargain and could not be 
supported upon the principles applicable to the subject. ; 

A Shebait is incompetent to sell bis religious office} for hi» own pecuniary 
benefit, even И he sells to the persos next In suocesslon to the office. 

Rajah Vurmak v. Ravi Vurmah (1) ; Xhetter Y. Hari Das (3); Rajaram v. 
Gansesh (3) and Srimati Mallika Dari v. Raianmani (4) followed. 

Nagendra Nath Palit v. Rabindra Nath Deb (S) and Rejeskwer т. Gepe- 
thwer (6) referred to. ve EN ^ 

Nirad Mohini v, Skibadas (7) distinguished. 

Mancheram v. Pranshanher (B) and Narayana v. Range (9) dissented from. 

Der Rankin, C. Y. : The transaction In question isiin no way analogous to 
a valid surrender by a Hindu widow of her whole interest in tho husband's 
estate, It is an attempt on the part of a person who has succeeded. to the office 
of shebaltship to sell her right for her own pecuniary adyentage, 

Per Rankin, С. 'Y.: A person cannot be ooripelled fo accept’ the office of 
shobait and may be entitled to refuse to cogtinue in it It may well be that In 
such а case, the office goes to the person next ia socosésion. Buta mle of the 
Office hi а different thing and the purchaser cannot enforce It. 

Held further, that the transaction could mot be;upheld on the ground of a 
bena fide compromise of hec rights under the Will because there was no qnestion 
which could fall for compromise | probate sult and which had any reference 
to the Detty. Whether the Will was а good Will or à bad WIU tho claim to 
represent the Deity stood untouched. ees 

As against Ramia!’s branch the ilii based his claim "оп adverse posso- 
sion of the office of shebaitship. by Soshibhushan and Ramsevak and by him as 
Kamsevak's nominee under the Will:. 





Held, the plaintiff was а mero stranger and he could not tack the possession" 


of Soshibhushan and Ramsevak so as to got any right to the shebaitshlp of the 
Deity, . ' 

(1) (1876) L. R. 41. А. 76 (81). (а) (1890) I. L.R. ту Calc. $57 (350). 
(3) (1898) 1. L. К. 23 Bora. 131. (4) (1897) 1 c. w. N. 495. 

(5) (1985) I. L. R. 53 Calc. 132. А i ` 
(6) (1907) I. L. R. 35 Calc. аяб; 7 С. L. J. 315. 
(7) (199) 1. L. R. 36 Calc. 975, (8) (1883) L І.Е. 6 Bom. 498. 


(9) (1891) I. L, R. 15 Mad, 183. | I 





383 
Civit. 
1929. 

mm 
Panchanan Banerjee 
v 
Surendra Nath 

Mukerjos. ' 


— 







ve had brought a stit In 1927 (the date of the 
institution of this sult) hey would have been barred from asserting thelr rights 
to be shebalts. If this iis made out then under section 28 of the Limitation Act 
their rights would come|to an end. 

Held, on the evidence that the plaintiff bad failed to discharge the heavy 
burden of proving that | the possession of Soshibhushan or of Ramsevak was 
adverse to the other b ches or that it amounted to ouster. 


Per Rankin C. f.: | In the сазо of co-ownership the possession of one co- 


owner is possession of thom dll, In order that it may be treated as an adverse 
possession there must ouster or the equivalent to ап ouster. It is familiar law 







owners though tho vi takén in this Court is that the possession is not neces- 
to bó adverse from its commencement. This із а ques- 


tion of fact, i 
Corsa’s сам (1)4 шна v. Chandni Бі (з) з Fer Narayan v. Sri- 
hanthe (3) and +. Rajendra (4) followed, 


Appeal by the Р, intiffs, 

Suit for declaration. ° 

Tho material facts were stated above, 

The Adovcate- 1 (Mr. N. N. Sircar), Messrs. S. С. Bose 
and S. C. Mitter fot the Plaintiffs Appellants. 

‚ Messrs. 5. №, ee and S, Ghose for the Defendants Respon- 

dents Surendra, G ri and Jagannath. 

Messrs, S. М. Bose and S. B. Sînka for the Defendant Respon- 












dent Mayabati De 

The following j ents were delivered 

Rankin C. J. : In this case the plaintiff Panchanon Banerjee 
brought his suit making as co-plaintiff the Deity or Thakur Sri Sri 


‘Jiu. The object of the suit is to have a 
e, plaintiff Panchanan Banerjee is the sole 


' property dedicated Ko this Deity has been acquired by the Calcutta 


Improvement and that an award of Rs. 84,000 has been 
made аз compensation therefor. This money is now lying ina 
certain Court and e plaintiff has brought this suit to establish 
that he is the perso who is in charge of or managing the proper- 
Цев of the deity and that he is entitled and solely entitled to 


(0) (1913) А. С, a30 | (з) (gar) 36 С. W. М. 6s. 
(3) (1921) 26 C, W. | 206. (4) (1923) 26 С. W. N. B90. 
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Vor, L] : HIGH COURT. 


collect this money. So far as the property is concerned it appears 
from *an affidavit of assets which was filed (In the Goods of Soshi 
Bhusan) in 192s that the items т, 2 and 3 and з/т, Balaram De 
Street wore assessed to rates by the Corporation of Calcutta upon 
certain annual values—thase annual values | total а sum of Rs. 
2,294. But beyond this reference in the affidavit of assets I am 
not aware that there is апу real evidence asito the income that 
has in the past been obtained from these properties, nor is there 
before the Court any statement of account showing what has been 
done with that income during the last a0 ушт, or 80. 

The endowment with which we are concerned was made by 
one Ram Chand Mukerjee and if we desire to know the condi 
tions of the endowment and the order of ion to the sebait- 
ship we have to study the Will of Ram Chand Mukerjee. It 
appears that the founder Eam Chand Mukerjee died so far back 
as 1862, He left а son Panchanon by his tirat wife and two sons 
Ramlal and Soshibhusan by his second wife. Panchanon it 
appears had no son. His branch is made a to this suit by 
his daughter's sons of the name of Ganguli who though impleaded 
have taken no part in the proceedings. They were impleaded at 
the inatance of the learned Judge and not at the instance of the 
„defendants. Вата! апі Soshibhusan died in:1895 and 1911 res 
pectively. Ramlal's branch is represented by his grandson Suren- 
dra and two sons Greedharee and Juggernath who are defen- 
dants to the suit and contest the plaintiffs claim to be the sole 
shebait of the Idol. Soshi, as I have stated, died in 1911. He 
had a юп Kherode who predeceased him. Kherode had а son 
Ramsevak and a daughter Ganesjanani, Ramsovak died in 1923 
leaving his widow Mayabati. Ganesjanani had married a man 
named Ram Kali and the plaintiff is their son, 

It appears that after Ram Chand’s death was a partition 
suit between his sons and his secular propérties were divided 
not on the basis that by his will absolute interest went to Ram 
Chand’s grandsons but on the basis that his sons took an abso- 
lute interest in the property, The properties having been divided 
it further appears that litigation ensued between the brothers and 
in the end the interest of Ramlal ia the pro left by his father 
"was purchased in execution by his brother Panchanon, Ву the 
will of Ramchand Mukerjee apart from his gift ќо his sons to 
which I shall refer ina moment Ram Chand left a legacy of Rs, 
„30,000 to be invested in company’s paper or | landed properties 
and reserved -separately for the maintenance of the Deity with 
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which we аге concert . The interest or rent’ accruing dye on 
the Rs.30,000 was in nded by him as an endowment to the Deity. 
His three sons were [all executors to the will and they were all тет 
ponsible for the fact; at'this sum of Rs, 30,000 was not at first 
set aside but after the property had been partitioned between them 
in the manner to which І have referred and after Ramlal’s interest 
therein had been {purchased by  Panchanon, Panchanon and 
Soshibhusan agreedithat the properties now in question should 
be given over to thie Idol in satisfaction of the legacy of Rs. 
30,000 which had been given by their father under his will. I men- 
tion this to show that ‘there can be no doubt that the properties 
with which we are Concerned are governed by the terms of Ram 
Chand's will and tha} the rights of the parties as regards the ma- 
nagement ofthis deHattar property are to be found in the first 
instance by scrutiny of Ram Chand’s will, Now the passage in the 
will is to the effect that there are certain Idols of an ancestral 
character and there is this Idol to which I have referred and 
which - has- been { established by Ram Chand himself. The 
will goes on to say (Seba or service I make over to my three 
sons for interest" and it appears that by this he means that he 
makes them over fo his sons for their lifetime, The will then 
states “after their death my sons’ sons will get absolute the said 
real property and |e seba and services of Sree Sree Ishore 
jeeoos or Deities” It goes on to point out that if any of his sons 
die without leavingja son or adopted son or son's son than his 
share will be included jin his “Estate” and his two surviving sons 


will enjoy and pos 
absolutely the sh 
The first questi 


and that after their death their sons will get 
sof their respective fathers. 
n which arises upon this direction in the will of 





Ram Chand i» whether or not the plaintiff has to make out, apart 
from a chim by adberse possession, that he obtained shebaity right 
by being an heir of Ram Chand Mukerji. In my view it is wrong 
to say that according tò the direction of the founder no person in 
time to come shall фе a shobait unless ho isan heir of Ram Chand 
and it appears to that it is consistent with the direction 
of Ram Chand ånd with the ordinary principle applicable to 
thie matter that! the plaintiff should be entitled to make out 
aright to be опе! of tho mhebaits of this Thakur by showing 
that he is an heir of Soshibhusan. In the case of Kwsjameni Dasi 
v. Nikunja Bekari! Das (1) this question was discussed and it will 


_ suffice to refer to that case as being а reason for rejecting the con- 


(1) (915) аз С, 1..7. 404 (408). 7 é 
i 





Vou, L.] HIGH COURT, 
tention: that it is necessary for the plaintiff to show that he is ‘one 
of the heirs of the founder himself, 

Now the plaintiff's case is made out inthis way. Не says that 
at the time of Ram Chand’s death Panchanon hid no son, and that 
the right to shebaitship became vested іп Ramlal and Soshibhusan. 
He says that Soshibhussn during his lifetime was the only person 
who in fact enjoyed and possessed the office of! shebait and that, 
whatever be the reason, up to 1895 while Cin was alive and 
after Ramlal’s death from 1895 to тўїт, there Па no evidence of 
Ramlal or any of his song taking part with Soshibhusan in the 
management of the Debattar property. Soshibhusan in his will 
claimed to have aright to nominate his successor and he nomi- 
nated Kherode by his will and Kherode’s sonl Ramsevak. From 
1911 to 1993 Ramsevak conducted the worship and managed the 
property of the Deity and during all this time there was no claim 
on the part of any of the sons of Ramlal or | representative: of 





Panchanon to have an interest in the worship or in the manage- 
ment of the property. Then it is said that after Ramsevak’s death 
his widow Mayabati Debi became his heir andj made an arrange- 
ment with this plaintiff in the Probate suit (No. 3 of 1925) by which 
she gave up her claim to shebaitship in favour of Ramsovak's estate 
and in this way Mayabati bas effaced herself dnd the plaintiff is 
entitled not only to succeed Ramsevak in his office but also to 
claim exclusive possession of this office. 


. Now there are two main questionsin this 
the transaction with Mayabati.is a good tran 
the plaintiff to claim as representing the line 
Soshibhusan and secondly if so whether the pos 


One is whether 
ion so as to enable 
of Ramsevak and 
session of the office 


by Soshibhusan and Ramsevak enables the plaintiff to set upa 


right by adverse possession. 
In my opinion, the bargain between Msyabati 





and the adminis- 


trator to the estate.of Ramsevak to the effect Mayabati would 
give up her right to the shebaitship is a bad bitin and cannot be 
upheld, The learned Judge has treated it as being an attempt to 


sell a religious office an attempt on the part 


а person. who has 


succeeded to the office of shebaitship to sell her right for her own 


pecuniary advantage. In my judgment, that is 
facts_of this case of treating this transaction, 
says “It was first argued that this was a good 


of the Deity, but thatis an untenable position. 


traffic in dedicated properties", 
matters and sgid "It was.then [argued 


He then 


- 





the right way on the 
The learned Judge 
“for the benefit 
Shebaits cannot 

with various other 
e lady surrendered 


her right, This 
estate by a widow, 


claim and not.an 
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sajd to be analogous to the surrender of her 
But that doctrine depends оп the efficoment 


ienation, Bat the sum and substance of the 


transaction was th sale; of a religious office for money ani that is 


entirely wrong and 
it is the substance 
matters not 


tterly invalid and in matters of this description 
of the matter that decides its validity and it 
is called and it is hopeless to try to give an 


what: i 
open and ih sale a mere politic name after it has been 


perpetrated”, 


A 
strong but I do no 


the language of the learned Judge is somewhat 
issent from it. .Ramsevak had for several 


years been .at ied with hia wlfe,. It appeara that she had to 


take recourse to.a’ 


and that he was o 


made a will he’ 


olice Court to make him pay -her maintenance 
dered to pay her Rs, зо a month, When he 








for her maintenan 
the plaintiff, ‘his 
entered à caveat a 
raised the question 
question the Court 
then took the posi 
settlement that the 
holding it to be a 

her giving consen 








ided that she would be paid this Ra, go a month 
and that she would get nothing more, and that 
ister’s son would take the estate, Mayabati 
inst the will of her husband and the caveat 
whether the will.was duly executed. On that 
proceeding to give a decision and: Mayabati 
ion ‘of a. person who agreed as part of the 
urt should pronounce in favour of the will 

ectly good will but stipulated asa term of 
to the grant of probate of the will that she 





would get no lesstham Rs, 230,000. Now it is. true that by this 
Rs, 20,000 she would compound the right which she would get 


under the will, It 
get Rs, ‘so a month 
her and according! 
terms of settlemen 
Rs. 20,000 to be 
withdraws her ca 
was settled that 
‘absolutely from th 
shall be a charge ' 
sum of Rs; 20,000 
‘her claims against 
dehce and mainte 


also g term of the settlement that she would 
until the entire sum of Rs. $0,000 was paid to 
, the -bargain was carried out. The original 
read that ‘in consideration of the sum of 
d tothe defendant Mayabati absolutely she 
P but that was changed subsequently and it 
abati should '*'receive payment of Rs. 20,000 
estato of Ramsevak deceased ;" that Rs. $0,000 
n cartain property and that the payment of the 
bein fulldischarge and satisfaction of all 


pe estate of the deceased for her right of resi- 


asa Hindu widow and all other claims 


+ 
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Vor, L.] + HIGH COURT, | 
whatsoever including claim to the Debuttar es 
reasonably strict sense she-bad no claim or 
or against the Debutter estate but she had th 


. Now in any 
tence of claim to 
right to the office 


sto 


CIVIL. 


1929. 
Vor 


of shebait or trustee of that estate. She had a no money to the Panchahan Валијә 


estate or to the previous shebalt as such. I will assume however $агепдга Nath 


that her claim to the office of shebait was’ intehded to be politely Моке. 
clothed-by the expression used. Also that her telease of hor right раи, C, ¥. 
to the administrator under Ramsevak’s will meant to operate are 


as a transfer or surrender of the office to the p 
"what had this lady's claim to the Debuttar es 
validity or invalidity of the execution of Rams 


ntif, Iask myself 
te to do with the 
vak’s will?” The 


answer is "nothing whatsoever" What she was attempting to do 


was to make some money out of her obstruction 
probate of the will, and what the administrator 
ing with her has done іл the matter is only too 
voured to buy her off by obtaining her consent 
quish or transfer all her claim to the estate. She 


the grant of the 
e person bargain 


clear. He endas- 


to abandon, relin- 
wanted Rs, 20,000. 


He was willing to give her that sum if it included a bargain that 


she would not make any claim to "the Debuttar 
ment was afterwards made out in the form of a 
was witnessed that in consideration ofa sum 


estate.” A docu- 
elease in which it 
f Вз. 20,000 she 


released to the administrator all her claims against the estate of 


the deceased Ramsevak "including her clai 
ostate.” We have to make up our minds w 
arrangement under Hindu law either : for the ‹ 


to the Debutter 
her it isa valid 
ment of Мауа- 


bati or for transfer of hez right to the shebaitship. I am of opinion 
thatthis is not an arrangement which can be supported upon 





principles which are applicable to the subject.| Ifa person sells 
religions office it is contrary to what жаз laid down by the Privy 
Council in the wellknown саво of Rajak Pa Райа v. Карі - 


e in the case of - 


Vurmak (т). The doctrine on the subject ae been con- 


tidered by my learned brother Mr, Justice 


caso of a sale by which a shebait is trafficking 


or gain in'hez own 


‘Nagendra Nath Palit v. Rabindra Nath Ded ү: This isa clear 


office and that is the fundamental and real ch 
saction, It is said that just as there is an ano 
which a widow may accelerate the opening ‘of- 


cter of the tren- 
ous doctrine by 
e roversion to her 


husband’s estate by surrendering the-whole interest which is vested 
in hec, effacing herself and assuming a character that із at times 


compared to civil death, so with reference 
shebait if she abandoned the office or surren 


(1) (1876) L. R. 4 L A. 70 (81). 


the office of a ° 


it so as to let 


(ж) (1925) I. L. R, у Calc. тул. 
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in the next reversioner ‘the transaction may be considered good 
although in the ordinary way the sale of a religious office for gain 
will not be valid. |I am of opinion that the transaction before this 
Court is in no way analogous to а valid surrender by a Hindu 
widow of her wholé interest in her husband’s estate. This case to 
my mind isa device by which Mayabati was trying to get as 
much cash as possible from the estate. It is then said that Maya- 
bati if she bad a claim to represent Ramsevak’s estate so far as the 
shebait is concerned might make a bona fide compromise not con- 
trary to the interest of the Idol. (She was not of course in any way 
thinking of acting tor the benefit of Idol in making up her mind 
to convert the office into cash). But I cannot see that there was 
any question which could fall for compromise іп a probate suit and 
which had any трн to the Deity. Whether the will was a good 





will or.a bad will the claim to represent the deity stood untouched, 
It was thrown intolthe Probate suit merely as something to bargain 
with because it was coveted by or on bebalf of the plaintiff and it 
was capable of being turned into money. Itis quite true that 
where a surrender| by a Hindu widow of her whole interest is 
bona. fde, as for example when it is necessary to enter into a reason- 
able compromise as to litigation as to her husband's estate the 
transaction will not be upset because of а reasonable provision for 
maintenance : Suresmer v. Makesrani (1) and there are cases which 
even say reasonable provision for her debts, But thatis not this 
case., I do not think that the transaction can possibly be upheld 
unless we are to say that a shebait may sell his office so long as he 
sells to the person! next in succession to the office, This proposition 
I refuse to accept! А person cannot be compelled to accept the 
office of shebait and may be entitled to refuse to continue in it, It 
may well be that in such a case the office goes to the person then 
next in ADR But а sale of the office is in my judgment a 
different thing and the purchaser cannot enforce it, In Mancharem 
v. Pranshanhar (s} and Narayana v, Ranga (3) such a sale was 
thought to be good but in-my judgment these authorities should 
not be followed. In Rajeshwar Мы! Ёз caso (4), Maclean C; J, 
said “No doubt, there are cases and authorities for the proposition 
that a sAebei? may, be an act inter wives alienate the shebaitship; but 








.I think I am fairly stating the result of those casea when I say that 


such alienations are not regarded with much favour, and that dome- 


(1) (1930) I. L. RÌ 48 Calc. 100, _ (a) (1883) LL, R. 6 Bom, 295. 
(3) (1891) I. L. R. 15 Mad. 184, ~. ` 
(4) (1907) 1. L. К. 35 Cale, 826, (219) ; 7 С. L. J. 315. 
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what special circumstances must exist fo 
Nirad Mekini v, Skbcdas Pal (x) an alienatio 
а co-shebait and it was upheld expressly on th 


support them.” ‘In 
had been made to 
grounds that it was 


in the interest of the worship and “seems fo have been made .-:. 


withoutany idea of personal gain.” “In Kketier v. Hari Das (з) 


Banerjee J. said. “Tt is true that Hindu law 
an Idol and also the partition of it though wh 
Idols partition is recognised by custom. But 


prohibits the sale of 


n there are several 
here is no absolute 


prohibition ageinst the gift of an Idol.” The learned Judge was 
himself no mean authority of the most difficult | questions of Hindu 
law and- he supported these propositions by quoting very high 
authority, In Rajaram v, Ganesh (3), Ranade J. said that “the 
text law admittedly prohibits both partition and alienation” and 
vested the validity of such transaction in custom, On this view, 
that there is a difference between a sale and a transaction not 
tainted by the motive of private benefit to the transferor is а propo- 
sition for which Rajah Vurma!'s case (4) à sufficient authority. 

In my judgment, the plaintiff is not entitled to stand in the 
shoes of Ramsebak for this purpose. · He is а mere stranger to this 
religious office and dediéated property and on that ground alone 
his suit cannot succeed. It cannot succeed on any grcund of 
adverse possession because there haa not been |та years possession 
since Ramsevak's death, and if the plaintiff is mere stranger it is 
quite clear that he cannot tack the possession of Soshibhusan and 
Ramsevak so a3 to get any right to the shebaitship of the Deity, 


Ishall now proceed to- deal with the question whether or 
hold that the plain- 








not the learned Judge vas: wrong in refusing 


tiff has established that the branches of &nd Panchanan 
forfeited their “rights ‘in "this shebaitship | by suffering the 
branch of Soshibhusan to hold possession adversely for over rs 
years. ‘In my judgment the cise ‘is governed | by ‘Article 124 ‘of 
the first schedule of the Limitation Act, What|has to be shown is 
that if Ramsevak's representative or Panchanan’s representative 
had brought а suit in ` t937 they would hare been barred from 
asserting their right to be shebaits, If thig is made out under 
article r24 then it appears to me that und section 28 of the 
Limitation Act their right would come to an‘end, The question is 
whether there has been a lapse of ra years from the time when 
Soshibhusan or his representative ‘took possession of the office 
adversely to the ‘branch of Ramsevak or Panchanan. There is 
(1) (1909) L L. В. 36 Cale. 975. (э) (1890) 1. L. R, 17 Cale, $57 (550). 
(3) (1898) 1. L. R. яз Bom. 131. (4) (1876) 1. R. 4. A. 76 (81). 
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no doubt that the branch of Soshibhusan had possessed this office 
for much longer t 12 years. The question. is “ Did they por 


, sewe it adversely to the branch of Ramsevak or Panchanan ?” Now 


the learned Judge has drawn our attention to the decision of the 
Privy Council in Gorea’s сазе (1) which was not a case about 
possession of an Office but about possession of land and other 
properties and hasj pointed out that if a person who has title 
takes possession possession will as long as:possible be attri- 
buted to his title Tathér than attributed to a wrongful act or 
assertion of right which was not possessed by him. 

. In the case of! co-ownership the law is very familiar in this 
Court, namely, that|the possession of one co-owner is possession 
of them all, In rthat it may be treated as adverse possession 
there must be ouster or the equivalent to an ouster. It is familiar 
law in this Court that ‘when one party out of several has in fact 
the enjoyment of thb property the circumstances шау be such and 
the exclusive enjoyrnent'may.be for so long а period as to be sbme 
evidence that his h Iding is adverse to the co-owners though the 
view taken in this urt is that the possession is not necessarily 
to, be adverse from its commencement. I 
idn ab a question of fact and I have to see 
blished beyond doubt by the plaintiff that 
t- Soshibhusan and Ramsevak were. allowed 
and conduct the worship of this Deity 










to that the plaintiffs case at the begin- 
tial indeed, because we find from the will 
at ‘when he died in төт: be professed 
the duties of shebait by the consent of his 


brother Ramsevak ín his lifetime, so that, it does: not seem to 


me that the plaintiff makes any headway at all during the lifetime 
of Soshibhushan. hen wo find that Ramsevak from the: year 

1911 to 1993 carried out the worship and the management of fes 
Idol just as Soshibhusan did. We remember thst the possession 
of this branch be by arrangement or consent, It is, quite 
clear that continuance of what has been done by 
Soshibhusen canno be assumed to be adverse straightway. Soshi- 
bhusan's will was not proved till 192z. There was no effort made 
to show that the tetms of the will were drawn to the attention of 
anybody or that vak openly or at all was claiming to be 

(0) (1914) А. C. a359. | : 
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acting under a gift of the shebait contained in Soshibhusan's Will, 
There*is no evidence that the branch of -Ramlal or Panchanan 
knew or was likely to know what remarks were put upon the recei- 
pts from tenants. We have to deal with this tter broadly, and 
we find that there'is a complete absence of evidence of steps 
taken by Ramsevak which would call the attention of the mem- 
bers of the other branches to the fact that he was claiming 
that the branch of Ramsevak alone had any right to the sebaitship 
of the foundation of Ram Chand. 
There is one important matter which remains to be considered, 
There is no evidence showing what the annual profit of Ramsevak 
was, Inpoint of theory the shebait's duty wag to spend the whole 
of the income on the worship of the Deity. I suppose however 
that if the Deity had a substantial income it ig quite clear that the 
right to disburse that income in the worship of the Deity would be 
в valuable right. Now the learned Judge hasidealt with this case 
on the footing that there was no profit and that Ramsevak was 
permitted by the other members of the family to carry on the 
worship as an * honorary shebait" just as Sophibhusan had been 
doing. It is difficult to be sure whether in Ramsevak’s time or 
at any given time the income produced by this property was very 
substantial. I have said we know what the Corporation assess. 
ment was, and what actual value was put uponit by the Calcutta 
Improvement Trust but whether this property dedicated to the 
Deity yielded an income much more than was necessary to conduct 
the worship is a matter on which the evidenes is scrappy and 
inconclusive. The learned Judge says “ Presumably the shebait 
makes no profit out of his office and it is not suggested that Ramse- 
vak did so.” He further says “ In all the circumstances, specially 
as there were;no profits to share everything concurs to show that 
there was no ouster”. Looking at the matter! аз a whole it does 
not seem to be of very great importance whether the Idol was 
removed to Soshibhusan’s house or whether it was left in the 
Thakurbari with other family Idols, Itis quite clear that Soshi- 
bhusan was the only person who conducted the worship. Ramlal 
had in a sense no strong claim in his lifetime because he was. the 
person whose property had been sold to his [brother Panchanan, 
It was really Panchanan and Soshibhusan who had to make up 
the legacy of Rs. 30,000. It seems to me that the other branches 
of. the family might leave it to Soshibhusan's branch without 
depriving themselves of their rights under. Ramchand's will The 
learned Judge’s judgment was very full and-jclear on this part of 








[Von L, 
thé case and his contlusion was that Ramsovak stepped into the 
shoes of his -gran ther! and that it was usage and coume of 
dealing which he saa to explain his conduct. ` 
.' In these circumstancés I am not prepared! to dissent from the 
judgment of the leafoed: Judge upon this question of fact, I do not 
think that a heavy burden has been discharged. The plaintiffs 
casó was brought if} r9a7, If it be not clear that up -to 1916 
there was adverse aion: then Ramlal's branch is not barred 
by rs увага adverse possession. .A period of та years. adverse 
possession must be proved up to the hilt and conclusively proved 
bythe plaintiff, Т gm not prepared to say that from 1911 to 1916 
it is shown that Ra k's possession was adverse. . 
` . The learned Judge after coming to the conclusion. that the 
plaintiff had no fight proceedéd.to dispose of the rights of other 
parties by зоа, Now none of the members of Panchanan’s 
branch of the family; appeared . before the Judge and -no one of 
‘Ramlal’s branch, asked for any relief of this sort nor did Mayabati. 
In these circumstánces I think it is unreasonable, the plaintiff hav- 
ing beén found to. have ‘nothing to do with the matter, that the 
Court should insist 3n a difficult matter and upon materials which 
may be very incomplete upon defining the rights of these parties 
and as objection: is jtsken by those who have appeared I am of 
opinion that that p of the learned’ Judge’s judgment which 
gives a declaration вя to ithe rights of these defendants should be 
discharged altogether.” : p ; s IA 

The result is that the appeal by. the plaintiff is dismissed with 
ds dismissed with costs and the. declaration 
e'has made id set aside, 

‘Phe cross-objection is allowed:-but without costs, 
: Û, С. Ghose, J-I entirely agrée. The mátter has been dealt 
with at stich length | by Ithe learned. Chief Justice that it may be- ` 
considered iara [iy for-me‘to add a second judgment, ‘But 
às this case has been- argued for over two days with. great vigour 
by-Mr, .8, C. Bose, it might not be out of place if І. stated: brief- 
ly шу conclusions oh one or twó points, - is 

Thé geneology об the parties isto be found in the learned 
Chief Justice's judginent. In my opinion the plaintiff is clearly 
incompetent to maintain this suit until and uhless he is in a posi- 
tion to satisfy the that there is по interest still outétanding- 
in:Mayabati as-shebsit of the-Thakur or Idol founded by Ram- 
chand Muklierjee." It-tis conceded’ by. Mr. Bode that Mayabeti 
Would be shebait-‘of fhe Thakur in- question, but it is said that 
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having regard to the terms of settlement appearing оп: page a 34 
of the Paper Book and of the Indenture dated the 21st Septem- 
ber 1925 on Pages 236 and 237 of the Paper Book. Mayabati 
bas not пож any interest whatsoever as ahebait of the Thakur, 
Tho arrangement undef which Mayabati is said to: Have put an 


end to her interest as shebait of the Thak 
to by the learned Chief Justice and I agree 
he has takén that the-arrangement is one w 
tained іп а Court of law. If, therefore, it be 
Mayabati has still some interest left in her 


has been referred 
th him in the view 
¢h cannot be sus- 
correct in law that 
shebait of the Tha- 





kur (he the plaintiff, being unable to show that interest hes been 
put ап end to or has been extinguished in mafiner known to law) 
the plaintiff cannot maintain the present suit, Itis unnecessary 


to multiply casés. To my mind the best 
on this point is to be found in the ju 
Banerjee in the case of Syimat Maliha 


sition of the law 
ent of Mr, Justice 
iv. Relammasi (Т). 


Mr. Justice Banerjee points out that it has | been held in a uni- 


form current of decisions both in this Co 


arid in the High 


Courts of Bombay and Madras that а priestly: office with emolu- 
merits attached to it is inalienable. Mr. ‘Justice Page has refer- 
red to this decision of Mr. Justice Banerjee! in. one of the recent 
cases, Negendra v. Rabindra (2) where the earlier and later autho- 


rities are collected. In my view Mayabati 
„bait, If she is still a shebair, then, so far as 
cerned, he is a mere stranger and he canno 
of Ramsevak and claim as shébait. This: 
sufficient to enable the Court to dispose o 
by saying that it is incompetent, . 
The plaintiff, however, urges that by reaso 
session of Sashibhusan and Ramsevak the. 


still remains a she- 
he plaintiff is con- 
‘step in the shoes 
nclusion would: be 
the plaintiffs suit 


of the adverse pos- 
hts of the sons of 


Ram Lal, who are the contesting defendants in this suit, have 


been extinguished and thar they have no | 


die interest in the 
property. and cannot claim to have possession thereof as shebaits, 
Sasibhusan died in 191r, There are materials on the record to show 


that during Sasibhusan’s life-time, there was 





been any adverse possession, The circu 


-and could not have 
show further that 


up.to.the. momént of the death of Ram there was no adverse 
possession, I am further of opinion that between. the. death of Ram- 
Lal and the death of Soshibhusan there was по. adverse posses, 
sion as against the heirs of Ram Lal, The mstances disclosed 
on the record show that. Therefore, there no adverse poeses- 


(3) (1897) 1 С. W. М. 493, (s) (1935) 1. L. В. зу Calo. 13s. 


‘the learned Chief J 


sion up to Septem 





19rr and Septem 
Now Ramsevak die 


fore that the full peri 


had not expired 
ther does not show 
ring this period 

heirs of Ram Lal. 
produced’ before us 
income derivable 
the Thakur. It ma 
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i9rr when Sashibhusan died. Now in order 
hts of the contesting defendants f, 3 and 


to put an end to n 
3, it would have toj be shown conclusively that between September 


r 1913, there had been adverse possession. 
On the rsth April r923. It is clear there- 

of ra years from the death of Sasibhusan 
when. Ramsevak died. The evidence fur 
that after the death of Sashibhusan and du- 


here are no accounts of the Debntter estate 
One does not know whether there was any 


۳ was adverse possession as against the 


be that the income derived from the rents was 


js the properties which had been dedicated to 
y 


not such as to leave апу balance after defraying the expenses of the 





shebait, At any rate 
that there was adve 
cannot be safely 

doctrine of adverse 


the'evidence is very scrappy and the conclusion 


possession as against the heirs of Ram Lal 
awn. There are three cases in which the 
ession is referred to at very great length: 


Jagannath v. Chand? Bibi (1) ; Jey Narayan v. Srikantha (з) and 


Jogendra v, 


(3) Bearing in mind what was said in 


those cases and арріуіпр ће rule laid down to the facts appearing 


dem 
on the present Iam unable to вау. that the circumstances 


point to the fact that thore 
sion of Sashibhusan 


of such a character 


an ouster of the so 


therefrom is that 3 


am of opinion that t 
missed with costs , 


was an open ouster or that the posses- 
Ramvesak of the dedicated properties was 
thatithe only inference that can be drawn 
‘was an assertion of hostile title against 
s of Ram Lal. That being so I agree with 
tice’ in the conclusion he has arrived at and 
e plaintiff's appeal and suit must be dis- 
both Courts. I agree with the learned Chief 
Һе Һаз made as regards the cross objection, 





Messrs, Dutta &| Sew; Attorneys for the Plaintiffs Appellants, 


Justice in the sel 





. .Mr. J. N. Mitra 


dhari and Jagannath. 


.. Messrs, C. 
Mayabati. 


71) (1931) 26 С. W, N. 


| Attorney for the Defendants Surendra, Gir ' 
| 
& Chaudhuri: Attorneys for the Defendant 


Appeal dismissed, 





(3) (1913) 6С, W. N. 


| (з) (1911) 36 С, W. М, зоб. 


Vou. L.] шон COURT. 


Bfeors Sir Lancelot Sanderson, Knight, Chief Justice and 
Mr. Justice Richardson, 


JAGANNATH MOTILAL  - 
v. 
BALA PROSAD ARJUNDAS.* 


Appeal—Order for dismissal of smit in default—Order, taterlecutecy or final 

—Ciwil Precedure Code (Act V of 1908), 0.11 R. at— Limitation: Act (IX 

af 1908) Sec. 5. ‚ 2 

Tho terms of Order 11 rule ar contemplate two being made. First an 
order for the answer to the interrogatorios or for ney bless r Inspection of 
documents as the case may be within а epecifisd tima; |and secondly upon the 
failure to comply with such an order а further order dismisaing the suit. An 
order dismissing the suit should not be made unless the Court is satisfied that the 
plaintiff ts endeavouring to avold giving a fair and proper discovery. 


Ап order was made on the 14th February 1933 ordering the plaintif to file a 
farther ahd better affidavit within 10 days from the date land ín default the вай 
would stand dismissed. This осйе was not complied with but the plais- 
tif fled his affidavit on tho 13th March, 1933. The defendant applied to 
the Court on tho 14th May, 1923 for an order that the further and better afda- 
vit af documents improperly filed on the 1 3th March, 1933 be taken of the file 
and that the suit be strock off. Ou the i4th May, 1923; the Court passed the 
order : ** It is ordered that the further and better afidavit of documenta filed by 
the plaintiff firm after the expiration, of the time granted by the said order be 
taken off the file : and it 14 further ordered that this suit bo and the samo is 
hereby dismissod for want of prosecatlon”. Against this last mentioned ordec, the 

plaintiff appealed on tho 4th June, 1933 : 

Held, that the order of the 14th February, тозу, became, on the a5th Fob- 
ruary, а final order dismissing the sult. It was open to the plaintiff to appeal 
from that order or to make an application upon proper materials to revlew- the 
Judgment by way of, extending the time for the filing of ө affidavit. 

The appeal which was filed on the 4th June and limited to the order of 
the 14th May, so fac as the order of the 14th February concerned, was out 
of time, ovea if It could be codaidered as an appeal а the order of the 14th 
Febcuary. x 

` $a order that the provision of section 5 of the Limitation Act be available it 
would have been necnssary for the plaintiff to show that he had sufficlont onus 
for not-preferring tho appeal within the timo specified. 


Appeal by the Plaintiff, 
The material facts appear from the judgment. 
‚ Mr. В. C. Ghose for the Appellant. 


*Apposl from Original Order No. 89 of 1983, against the order of Mr. Jus 
tice Greaves, dated the 14th May, 1983, in Suit No. 1553 of 1931. 
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The following j cen were delivered : 

Sanderson, C | This is'an appeal by the plaintiffs from an 
order made by m алей brother Mr. Justice Greaves on the 
14th of May 1923. 

The order was 4 ы is ordered that the further and better 
affidavit -of кеч! s filed by the plaintiff-firm after the expiration 
of the time granted б) the said order be taken off the file: And 
| this suit be and the same is hereby dis- 


















к the plaintifs in the suit should file 
ments within ten. days, such affidavit to be 
ta. , The affidavit was not filed within-ten 
not until the 3rd of January 1922, that 
the’ plaintiffs filed the affidavit sworn by -thes plaintiffs’ gomasta. 
On the 8th of FeÜruary 1983, the defendants. made an appli 
cation for a et ds: better affidavit of documents by 


&n affidavit of doc 


em from the defendant-rm and specifically 
in itheir account ‘books showing the names 
of the sellers of thd gotds referred to in the mid petition, the 


red; that in default of the plaintiff-firm fling 
і [ и менш aforesaid this suit do stand dismiss- 
ба with costs on вс No, a * This order was not complied with, 
The further and tter affidavit was not filed within the time 
specified by the ordér, nimely, ten days, and no affidavit of docu- 
ments, made by а the me mbers of. the firm, was ever filed. But 
‘on the 13th of 1933 а further affidavit was filed: That 
was sworn by Moti of the перев of the plaintiff firm 
on the 6th of 

Certain correspohdence . took place, which is sto be found at 
pages 4, 5, 6 and 7 of ths Paper Book. 

On the E of 1915 the pd solicitors -wrote as 
follows. E zr. t^ 

** Please note wet have filed: our cliente further affidavit - 
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of documents”, [tis to be noted that that-was written a day after 
the affitlavit was filed. І : i 
Then the defendant's attorneys wrote as follows : 
“ Yours of yesterday received by us to-day, — 
“ Please let us know when you have filed your clients’ further 
affidavit of documents." с i 
To that no answer was sent, and apparently, nothing was done 





by the defendants until the s4th of April when the defendant's, 


attorneys wrote to the Registrar with reference to this matter, 
as follows — . 

After referring to the order of the 14th of February x93, 
they proceeded “ The plaintiff firm did not file any affidavit of 
documents within that time, On the 15th M last we received 
а letter from Messrs, Pugh & Co., the attorneys for the plaintiff 
firm informing that the further and better. affidavit of documents 
has been filed to which we sent an modiis т asking them 
to Ist us know as to when they filed the afû lavit of documents to 
which no reply has yet been received. From your office we came 
to learn and subsequently we saw that thej affidavit has been 
filed and on the back sheet of the said affidavit it is noted as 
follows ¢ ‘ Pursuant to order of r4th February|1923 out of time no 
steps taken,’ 7 


“Pogh & Со. 
тз. 3. 13. 
“ Requisition given. 
“ G, Sanyal. 
18. 3. 23. 
* Out of time І і 
No steps taken 


“ 1343-23", И 
(Then comes the final note) 
B File. 
"13-333." 
That last note, as I understand was initialled by the Master. — 
The letter then proceeded 2 | * 
“ We do not understand how the said affidavit can be filed on 
the 13th March last when the order directs that itis to be filed 
within ro days from the 14th and in default the suit do stand 
dismissed with costs and we do not know how your office received 
that affidavit, as the order of the r4th of February last has been 
drawn up completed served on Messrs, Pugh! and Co, and .then 
filed in your -office, | P 





* Under the 
will kindly take the 


1 ۰ 
! 
I 
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mstances we shall be much obliged if you 
affidavit off the file and place the ‘suit in 


the Special List of suite”. 
The reply of the Registrar was as follows : 


** With reference 
a further affidavit of 
half of the plaintiff 
filed after the expiry 


of the x4th February 


endorsement made 


your letter of the 24th instant asking that 
ocuments filed by Messrs, Pugh & Co., on be- 
should be taken off the file as having been 
of the time granted by the peremptory order 
last, I write to inform you that owing to the 
Messrs, Pugh and Co., that no steps have 


been taken and madê оп the rath March and owing to the fact 


that the order itself 
filed till the x9th 
affidavit was out 
taken and hence the 
that the affidavit be 


in the special list of 


not signed until the 16th March and not 
March, the ledger-keeper certified that the 
of time and that no steps have been 
rder was given by the Master onthe r3th 
led. The affidavit has obviously been wrongly 


its; unless Messrs. Pugh and Co, consent 


filed but I am o ai to take it off the file orto place the case 


or unless you obtain 
Having received 
gave notice of an-ap 


ап order for that purpose.” 


hat letter from the Registrar the defendants 
lication on the’ sth of May as follows : 


“ Take notice that an application will be made before the 


sitting Judge in Cha 


defendant firm abo, 


better affidavit of d 
1923 be taken off th 
This matter 


plaintiff firm in whi 


bers on the 8th May 1923 on the part of the 
named for an order that the further and 
uments improperly filed onthe 13th March 
file'and this suit be struck out,” 

before the learned Judge on the rath of 








һ he set out that none of the partners of 


May, he had T3 an affidavit sworn by the gomasta of the 


the plaintiff firm 
it in Alwar and that 


that there had bee 


alleged. that inaamuch 


firm, the plaintiff 
The learned Jud 


in Calcutta but that Motilal who had sworn 





һе had sent it down to Calctitta where it was 
received on the jen 


March and filed on the 13th March, alleging 
no' negligence: and, then it was further 
ай no steps had been taken by the defendant 
rm was entitled to file the said affidavit, 
' On the r4th of May 1923 made the order, 


which I have already read, and this appeal has béen filed against 


that order of the x4th of May. 
‚ -It was .pointed but during the course ofthe argument that 
the second order.of the learned Judge, which be made at the ins 





its: was really a superflous ' order inasmuch 
vided that if the affidavit were not filed within 


Vou. LJ .HIGH COURT, 


the time specified in the order of 14th February the euit should 
stand dismissed with costs: and inasmuch as the affidavit was not 
filed within the time specified the suit was in fact dismissed ; in 
other words that the order of the 14th of February became on the 
asth of February a final order dismissing the suit, ` 

It was argued by the learned Counsel on behalfof the plain- 
tiffs that the order of the 14th of February was no more than an 
interlocutory order and that inasmuch as the plaintiffs had. appeal- 
ed from the final order of the sth of May the -plaintiffs were entitl- 
ed to challenge the propriety of the order of the r4th of February 
1923 as well as the order of the sth May. 

In my judgment that argument should not be accepted. In 
my opinion the order of the r4th February became оп the ssth 
February a final order dismissing the suit. It was open to the 
plaintiffs to appeal from that order if they so desired and, І sup- 
pose it wasalso open to them to make an application upon pro- 
per materials to the learned Judge to review his judgment by way 
of extending the time for the filing of- the affidavit. The appeal 
with which we are now dealing was filed on the 4th of June 1923 
and was limited to the order of the 14th of May and therefore as 
far as the order of ths c4th of February was concerned the appeal 
was long out of time even if it could be considered as an appeal 
against the order of the 14th of February. | 

The second point which the learned Counsel for the plaintiffs 
urged was that the learned Judge had no jurisdiction, to maks 
the order of the 14th of February inthe form in which it stands 
and that it must be regarded as an order which was made entirely 
without jurisdiction and therefore as a nullity. 

` The order was made in pursuance of the provisions of order 
XI rule ar Civil Procedure Code which run as follows :— 

* Where any party fails to comply with any order to answer 
“interrogatories, or for discovery or inspection of documents he 

_shall if a plaintiff be liable to have his suit dismissed for want of 
prosecution and if a defendant to have his defence, if any, struck 
out, and to be placed in the same position as if he had not defen- 
ded and the party interrogating or seeking discovery or inspec- 
tion may apply to the Court for an order to that effect and an 
Order may be made accordingly". 

There was no appeal by plaintiffs from the order of the z4th 
February and in my judgment it із not necessary for the purpose 
of the disposal of this case to decide whether the learned Judge 
should have made the order of the r4th. of February r9s3 in the 


408 
Civit, 
1933. 
ew 
Jagannath Motilal 
v. 


Bale Prosad 
Atjundas. 
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form in which it stands, At present I am not prepared to hold 
that it was made without jurisdiction. It may be that the learned 
Judge was satisfied on the 14th of February 1983 that the plaintiffs 
were endeavouring to avoid giving a fair and proper discovery 
of documents. Гат inclined to think that he must have been of 
that opinion first because of the peremptory nature of the order 
that the affidavit of documents should be made within ten days 
secondly because he directed that all the members of the plaintiff 
firm should make an affidavit and thirdly because of the matters 
which he specified that the plaintiff firm should disclose. I desire 
to make it clear however that I do not decide the question in 
this case whether the learned Judge hai jurisdiction to make the 
order of the x4th of February in the form in which it stands, At 
the same time I think it is desirable to add that in my judgment 
the terms of order XI rule зт contemplate two orders being made. 
First an order for the answer to the  interrogatories or for the 
discovery or inspection of documents asthe case may be within 
а specified tims ; and secondly upon the failure to comply with 


, Such an order a further order dismissing the suit. 


This is in accordance with the English practice as to which 
reference may be made to Daniell’s Chancery Forms (Sixth Edi- 
tion) P. 1027, the form being No. 193a which order is made in 
pursuance of the English order XXX rule ат which is similar to 
order ХІ rule жт in all material respects. 
` [tis desirable to addin my judgment that this course should 
ordinarily be followed and it should be noted that an order dis- 
missing the suit should not be made unless the Court is satisfied 
that the plaintiff is endeavouring to avoid giving a fair and 
proper discovery. 

It must therefore be assumed that, when the learned Judge 
“made the second order, namely that of the sth of May 1923 the 
learned Judge was satisfied that the plaintiffa by not conforming to 
the order which he had made on the r4th of February were endea- 
vouring to avoid giving a fair and proper discovery. That being 


‘so, in my judgment the learned Judge had jurisdiction to dismiss 


the suit and having regard to the facts of the case I am not pre 
pared to say that the learned Judge was wrong in the exercise of 
his discretion in dismissing the suit. 

The last point which the learned Counsel for the plaintiffs 
urged was that this Court should exercise the jurisdiction which 
is given under section 5 of the Limitation Act and extend the time 
for appealing from the order of the r4th of February 1923. In 


Vot. L.] HIGH COURT. 


order that the provision of that section should be available it 
would be necessary for the plaintiffs to show that they had suffi- 
cient cause for not preferring the appeal within the time specified. 
Icannot see any grounds which would bring the case within the 
scope of that section. The terms of the order of the r4th Fob- 
ruary were perfectly plain and I do not find that the defendants 
did anything to mislead the plaintiffs. As far as the Court is con- 
cerned, it is true that the Master directed the further affidavit to 
be filed but it has been explained by the Registrar that would not 
have been done but for the endorsement which was put on the 
affidavit by the attorneys acting for the plaintiffs, 

Consequently, in my judgment for the reasons, which I have 
mentioned this appeal must be dismissed with costs. 


Richardson, J.—I agree, 
Messrs. Pugh & Co,; Attorneys for the Appellants. 
Messrs, Khaitan & Co.: Attorneys for the Respon lent, 
A, T. M, Appeal dismissed, 


Before Sir George Claus Rankin, Knight, Chief Justice, and 
Mr. Justia С. С. Ghose. 


KARNANI INDUSTRIAL BANK, LTD. 
v. 
THE NAWAB BAHADOOR OF MURSHIDABAD. 


Decree, execution o/— Receiver, appointment of—Civil Procedure Code (Act V 
af 1908), Sec. 51— Decree against Nawab of Murshidabad. 

In execution of » decree agalost Nawab of Murshidabad, a Receiver can bo 
appointed of rents and profits issuing out of his immovable properties ; Act XV 
of 1891 fs no bar. The appointment of such Receiver is discretionary with 
the Court. 


Devis т. The Dube of Murlborengh (1) oxplained. 


* Appeal from Original Order No. 49 of 1929, against the order of Mr. 
Justice Lort Williams, dated the 28th March, 1519. 
(1) (1818) 1 Swan. 74. 
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: Appeal by the Judgment-debtor, 

| Application for appointment of Receiver. 

The material facts appear from the judgment. 

_ Messrs. S. №. Banerjes and А. К. Roy for the Appellant. 

Messrs. №. N. Sircar ( Adoorate-Gentral), В, K. Ghose and 
B. К. Chowdhury for the Respondent, 

The following judgments were delivered : 

Rankin C. Ј:: In шу opinion, the appeal must be allowed. 

The application is one by the Karnani Industrial Bank Limi- 
ted who appear to be unsecured creditors of the respondent for 
a debt which was represented at one time by four decrees but 
which was adjusted on the sth July 1926 at the sum of Rs. 74,293 
due on the зга May of that year. The arrangement between the 
parties was in writing and it is clear that, in dofault, the Bank 
was to be entitled to realise by way of execution the moneys that 
would be outstanding, The present question arose upon an appli- 
cation on behalf of the Bank for an order that a Receiver should 
be appointed in execution of these decrees of the rents and profits 
of certain properties, all of which were within the ordinary origi- 
nal civil jarisdiction of this Court, The form of the application 
is what is known in England as equitable execution. It is а form 
of execution recognized by the Civil Procedure Code under section 
gı thereof. The contention on behalf of the respondent Nawab 
is that, having regard to the Murshidabad Act, the rents, issues 
and profits of these properties cannot be taken in execution by 
moans of a Receiver or at all, The Act in question is Act XV of 
1891 and the main function of the statute was to confirm ап 
Agreement between the Secretary of State a nd the then Nawab. 
I do not propose here to set out the history of the matter ; but in 
the end the position adopted under that Agreement is this that 
there were certain properties which did not belong to the Nawab's 
predecessors as of right but which belonged, in effect, to the pub- 


‘lic domain and these properties were given over upon terms of 


this Agreement to the successive Nawabs upon certain limitations 
which would ensure, in the opinion of the legislature, that these 
properties should always be a support sufficient to maintain 
the dignity and position of the Nawab Bahadoor and his family. 
The Act and the Agreement deal with matters apart alto- 
gether from the immoverable properties and I confine what I have 
to say to the immoveable properties, It was agreed and declared 
that the several immoveable properties in Schedules І and II and 
also the immoveable properties in Schedule III and all other 
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immoveable properties thereinafter mentioned “ shall henceforth Civic. 
and for ver be held and enjoyed by the said Nawab Bahadoor and ipic. 
such one among his lineal heirs male as тау be successively Bead astrial 
entitled to hold the said titles in perpetuity with and subject to Bank, Ltd, 
the incidents powers limitations and conditions as to inalienabilily т, Nawab Bahadur 
and otherwise hereinafter contained.” The limitations include a of Murshidabad. 
limitation which prohibits the Nawab or any successor from sel- рар, С. 7. 
ing, mortgaging, devising or alienating any of the properties Ss 
mentioned save by leese or demise for a term not exceeding ат 
years and under а rent without bonus or salamee, It was further 
provided that “in case the Nawab or any of his lineal heirs male 
shallat any time in contravention ofthe terms of the Agreement 
attempt to sell or alienate or shall by a course of extravagance or 
by waste or mismanagement of the said immoveable properties 
disable himself in the opinion of the Secretary of State from duly 
maintaining the dignity of. the said ‘position and station, then it 
shall be lawful for the Secretary of State at his discretion to enter 
into and upon the said immoveable properties, to take possession 
thereof and take the rents, issues and profits" and so forth. 
Now, before the learned Judge, a good deal was made of the 
case of Davis v. Th Due ef Marlborough (т) in which a similar 
question arose as regards the Duke of Marlborough’s estate, I 
agree with the learned Judge that the position in the present case 
is distinguishable from the position with which Lord Eldon had 
to dealin 1818, In that cage, all that appears to have happened 
was that the aid of the Legislature was given at the instance of the 
Duke to enable him to settle проп succaeling generations certain 
properties so that these properties would always go with the title 
whereas tho Duke might by granting a settlement at his own hand 
have attempted the same result, it would have been possible in 
succeeding generation to bring to an end the limitations or restric- 
tions (or.some of them) which the donor had imposed, Accord- 
ingly, the aid of the Legislature was invoked and there were put 
stringent limitations which had reference entirely to this that the 
property was rendered in the hands of each successor inalienable 
so asin no way to defeat the claim апі enjoyment of the next 
in succession. Accordingly, Lord Eldon, having taken that view 
af the Statute, had little difficulty in rejecting the contention that 
iz was not open to him to appoiat.a Receiver of the rents and 
profits. 4 
In this case it is quite true that the Statute makes it quite clear 
(1) (1818) 1 Swan, 74, y^ 
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that these immoveable properties are given for the due mainte 
nance and support of the rank and station of the Nawab of Mur- . 
shidabad. That isthe general purpose of the whole grant, The 
first provision isa provision in aid of that purpose. It із а provision 
whereby no alienation can be made of these properties except by 
an ordinary lease for ax years in the ordinary course and the effect 
ofthat provision is to make it clear that no Nawab would be 
able to defeat the claim of his successor to the whole of the pro- 
perties nor would he be in any way able to prevent his successors 
from having freedom of management with the not unreasonable 
limitation that lease without salamee or bonus for a term not 
exceeding £r years would be valid as against the successors of the 
man who granted it. Now, in this case, it is contended by Mr. 
B. K. Ghose on behalf of the Nawab that, apart altogether from 
showing that what is asked by way of relief in this cate would 
be in conflict with the first of the conditions which I have 
quoted. I shall call it shortly the condition against alienation— 
there is in this Act an implied or indirect prohibition against any 
portion of the rents, issues or profits of these properties being 
taken in execution, It is said that the intention of the Legis 
lature is thatthe whole of that income is necessary for the 
maintenance and support of the dignity and station ofthe Nawab 
and that, apart from- express prohibition in the clause to which 
I have ‘alluded, there is an implied prohibition making it 
contrary to the Act and contrary to public policy that any portion 
of the income of these properties should be taken in execution 
for a decretal debt, To that proposition, I cannot assent. It 
appears to me that there is nothing in this Act which would prevent 
the Nawab from borrowing a sum of money and giving an assignment 
of the next month's rent of a certain house by way of considera- 
Чоп. I cannot see that it is laid down that he is never to have 
power to anticipate by a single month any portion of the rents and 
profits of these properties. I cannot see that it is the intention of 
the Act that no degree of extravagance on his part should in any 
way prevent the perpetual flow of this income into the Nawab’s 
coffer; and, in my judgment, the position is one which has 
been very carefully reviewed. The Legislature has not attempted 
to put any restrictions save those which are mentioned and which 
are ample to secure that each Nawab as he comes into succession 
will have the whole use of the properties which the Legislature 
originally gave. As regards the course of extravagance by which a 
Nawab might cripple himself, anticipating the fature income to 
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accrue in his own life-time, it appears to me that contingency is 
one of the things contemplated by: the concluding provision —a 
provision which enables the Secretary of State to step in if by 
course of extravagance A, the Nawab of the day should disable 
himself from duly maintaining his dignity and position. It seems 
to me that in this case the reasonable remedy—and indeed the 
only reasonable remedy—is by the appointment of a Receiver, 
That certainly is discretionary. ` It is not business to suppose that. 
each tenant's rent as it becomes due could be taken in attach- 
ment, 


А case has been cited to us which appears to me to be of a 
different character from the case now before the Court—tbe case of 
Rajindra Narain Singh v. Sundaru Bil (1). In that case, the 
Privy Council approved of the appointment of a Receiver asa 
means of getting execution against certain properties out of which 
the debtor had a right to maintenance which right to maintenance 
was not liable to attachment by the provisions of section бо (1) of 
the Code. In the present case, it does not seem to me to be right 
or necessary that this Court should make provision for any provi- 
sion of the rents and profits to be recelved by the Receiver being 
reserved for the maintenance of the Nawab. Weare dealing with 
a certain number of properties, with a debt of some Rs. 74000 and, 
in my judgment, we ought to appoint a Receiver of the rents, issues 
and profits of those properties by way of execution in the ordinary 
course, The learned Judge has said that, if the’ Secretary of State 
were to take action under the Act, the Court might be placed ina 
most invidious and derogatory position, if a Receiver were 
appointed. Ido not think that the Secretary of State would be 
likely at his own hand to interfere with the position of a Receiver 
appointed by this Court; but there сап be no doubt that, if the 
Secretary of State did take — action, the receivership would for all 
practical purposes come immediately to an end and this Court 
would be bound immediately to withdraw the Receiver just as it 
would be bound to do if unfortunately the life of the present holder 
of the dignity were to come to an end. 

In my judgment, this appeal must be allowed with costs in both 
the Courts and the Officia] Receiver must be appointed Receiver 
af the rents, issues and profits of the properties mentioned in the 
application, We give the Receiver the ordinary power to bring 
suits against tenants without special permission, He is not to 


(1) (1933) L. R. з 1. А. абз у 41 C. L. J. 385. 
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interfere with possession. The receivership will come to an end 
the moment the money 1s realized, : 
` C. O. Ghose, J :—1 agree. 

Dutt & Sen: Attorneys for the Appellants, 

В. №. Basu & Co.: Attorneys for the Respondent. 


A. T. M, Appeal allowed. 


FULL BENCH. 


Before Sir George Claus Rankin, Knight, Chief Justice, 
Mr. Justice С, C. Ghose, Mr. Justice Buckland, 
Mr. Justia B. B, Ghose and Mr, Justice 
M. N. Mukerji, 


EMPEROR. 
¥ 
GRISH CHUNDER KUNDU AND отнивз,® 


High Court, juridiction ¢f/—Commiiment, quaiking of —Conmitmeut to High 
Court Ssasions— Presidency Magistrate, duty 0f— Reference fo High Court, 
when can be made by Presidency Magisirate —Criminal Procedure Code 
(Act V of 1898), Secs, 210, 315, 352, 373, 432, 131. 

The power of reference conferred upon the badder seda o section 
438 of the Code of Criminal Procedure із confined to questions of law which the 
Magistrate requires to decide in o rder to perform his duty in disposing of the case 
before him ; and the Magistrate should not refer to High Court questions of law 
unless they are matters upon which be has a duty to make up his mind. 


Under Act XIII of 1864, t he foundation of the jurisdiction ofthe High Court 
was the written Instrument of charge (or as it hs now called the order of commit- 
ment) signod by tho Magistrate and delivered by him to the Clerk of the Crown. 
Tt was only after charges so mado Һаб been recorded that the accused were to be 
deemed to have been brought before the High Court in due course of law. After 
1865 the power of the Court to quash an indictment had become power to quash 
the charge comprised In the written statement of charge dellvered by а Justice of 
the Peace to the Clerk of the Crown. 

The writtea Instrument of charge hasa double aspect t itis in the first place 
an order of the Magistrate, and in the second place the foundation of the jurise 
diction of the superlor Court. 


* Fall Bench Refereace No. 1 of 1020 in Reference under section 433 of the 
Code of Criminal Procedure No. 1 of 1929 by T. Roxburgh Esq., Chief Prosiden- 
cy Magistrato, Calcutta, dated tbe roth April, 1929., 
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Tbe internal arrangements of the High Court are dealt with by its Rules and 
the Criminal Procedure Code does not decide what functions can be exorcised by 
a singlo Judge or must be exercised by a Division Bench. It deals with the High 
Court as опе and tho definitions of High Court are not intended to do more than 
to point to the Court itself so as to distinguish it from other Courts. 


The concern of the Judge of the High Court with section a15 of the Code of 
| Criminal Procedure із that he із bound to see that he does nothing which the 
section prohibits. 

Section 531 of the Code of Criminal Procedure is directed to the case of 
commitments that are bad by reason of a defect personal to the committing officer, 
It envisages a Magistrate purporting to exercise powers duly conferred upon him 
and this is a reference to section 206. The case supposed іш ove in which every« 
thing that has been done has been regular but the person who has committed 
the accused for trial is not empowered so to do, This section has по reference 
to a case in which а Magistrate who has general powers to commit an accused 
person to the High Court commits an accused over whom he has no jurisdiction 
or commits him for an offence which, upon a true construction of the Code, Js not 
triable by a Court of Session or High Court. For the limited purposes of the 
section the Court of Sesion as well as the High Court has {о make up its mind 
whether to accept a commitment or to quash a commitment. The section isa 
curing or remedial section and it must be strictly interpreted tn the interests of 
accused persons. This section does not assume or imply that the High Court at 
a trial has no other authority to quash a commitment. 


Section 273 of the Code of Criminal Prooedure, which gives а special power 
to High Courts, has no reference to cases of illegal commitment, It ts intended 
to provide a short and effectiva way by which charges which have no merits may 
be disposed of. ; 

A judge exercising the jurisdiction of the High Court under the Presidency 
Towns Insolvency Act being of opinion that there were grounds for thinking that 
certain insolvents had committed offences under seotion 103 of the said Act, 
made a complaint under section 104 thereof tothe Chief Presidency Magistrate 
of Calcutta, Tho Magistrate f ormally committed the three accused to the High 
Court Sessions, The case came before Buckland, J., in Њо Ordinary Original 
Criminal Jurisdiction of the High Court. The learned Judge took the view that 
as on conviction for an offence under section 103 of the Presidency Towns 
Insolvency Act, the maximum pnnishment to which the accused із Hable is 
imprisonment for a term which may extend to 3 years and as there із no provision 
for Imposition of a fine in additi on to Imprisonment, it was not possible to my 
of the offence charged that it could not be adequately punished by the Magistrate 
who has power to impoen з yours’ Imprisonment. In this view, being of opinion 
that the commitment was illegal, Buckland, J., directed that the commitment be 
quashed and that tho record, ^ with a copy of Ма judgment, be returned to the 
Chief Presidency Magistrate in order that he might deal with the complaint 
according to law. When the matter wont back to the Magistrate, the accused 
fled а petition contending that the order of Buckland, J., read ds a whole 
amounted to a discharge of the petitioners, The Chief Presidency Magistrate, 
acting undar section 432 of the Code of Criminal Procedure, asked the Hoe’ble 
High Court to express itg opinion, in substance, upon three questions : 
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(1) Whether the learned Judge at Sessions had power to quash tho commitment у 
(з) Whether he was right in law In quashing the commitment for the reasons 
given by him and (3) Whether it is competent for the Magistrate to proceed in 
the аЬебасо of a fresh. complaint or whether be can proceed with the case as it 
stood prior to his paselng the order of commitment : 


Held, that for the purposes of this саке the Magistrate should have taken the 
order of Buckland, J., as an effective order quashing the commitment and pro- 
coed with the case as а warrant case under the provisions of Chapter XXI of the 
Code of Criminal Procedure. 


That It was necessary for the M egistrate In this case to go back to the point 
at which he took cognizance of the complaint. The Magistrate must begin the 
trial afresh under section 353 of the Code of Criminal Procedure. There was no 
neod whatever for а fresh complaint. 


That it was not open to the Chief Presidency Magis rate to пого" Ње order 
of Buckland, J., and to treat it as null and void. The order of Buckland, J. was 


- a valid asd subsisting order. 


Reference under section 432 of the Code of Criminal Procedure 
by the Chief Presidency Magistrate of Calcutta. 

The material facts appear from the following Letter of Reference 
by the Chief Presidency Magistrate : 

* Under section 432 of the Code of Criminal Procedure, I have 
the honour to request you to lay the following matter before the 
High Court, with a view to obtaining a decision on the questions 
of law raised therein, _ 

“r, Statement of: the case, 

* (a) On the 19th September, 1928, Mr. Mitra, Registrar, High 
Court, In Insolvency, acting under an order of Mr. Justice Lort 
Williams, passed on the grat August previously, filed a complaint 
before me against Girish Cha ndra Kundu and я others, 

`“ (А) I issued process on the accused, and began an enquiry into 
the matter under chapter XVIII of the Code of Criminal Proce- 
dure, I was of opinion that the case was one which ought to be 
tried by the High Court, and proceeded accordingly. 

* (c) After a full preliminary enquiry, I committed the accused 
for trial by the High Court Sessions, 

* (d) On the 8th March, 1929, Mr. Justice Buckland, presiding 
over the last Sessions, passed the following order :— 
` “The order willbe that the commitment be quashed. The 
record with a copy of this judgment will be returned to the Chief 
Presidency Magistrate, in order that he may deal with the com- 
plaint according.to law.” d 

“ The learned Judge further remanded the accused to custody 
with & direction that they were to be placed before me in the 
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course of the day, and this was accordingly done. Under his 
directidn also, the Clerk of the Crown addressed a letter to me, 
relating these facts, with a view that I might grant bail to the 
prisoners if I thought fit. — 

“ (e) Accordingly when the accused were produced before me 
I directed them to be released on bail, 

“ (7) On the 4th April, on the case coming on, the accused 
have filed a petition to the effect that the order of the learned 
Judge amounts to а discharge, and that the subsequent sending 
of the record to me to deal with the complaint according to law is 
not in order, 


“(s) Inthe circumstances, I am placed in a position of some 
‘difficulty not to say delicacy, and Iam to seek the decision of the 
High Court on the points of law involved, in order that I may 
know how to proceed, 


"s, Points of law involved. 


“ Several difficult and important points of law appear to be in- 
volved, and some at any rate require to be decided before I can 
know how correctly to proceed. 


ч They are—{f) What is the correct interpretation of section #15 
of the Code of Criminal Procedure? (й) Does it give power to the 
Judge presiding at the Sessions to quash а commitment made to 
him by à competent magistrate Р (fii) Does it refer to a power of 
the High Court in its Revisional Jurisdiction г (йр) Does it refer 
to both of these powers ? (v) If it gives the power referred to in 
(ff), what is the effect when the Judge so presiding quashes a com- 
mitment has it, as suggested by the accused in their petition, the 
effect of a discharge, so that the committing Magistrate has no 
further jurisdiction in the matter, ia the absence ofa fresh com- 
plaint; or can the Magistrate proceed with the case as it stood 
prior to his passing the order of commitment. (vf) Subsidiary to 
the question raised in (v) is the question whether the Judge presid- 
ing at the Sessions has power (о direct what shall be the effect of 
his order quashing the commitment, (ой) The learned Judge in 
the present case has quashed the commitment on & point of law 
vix, that the charge in the case under section ros of the Prasi- 
dency Towns Insolvency Act is one punishable with a maximum 
imprisonment of 2 years, that this being not more than the maxi- 
mum punishment the Magistrate could award, his order of commit- 
ment was illegal, This decision appears, it is submitted with res- 
pect, to be contrary toa decision of the Calcutta High Court in 
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Empress v. Kudruteoliak (т), as well as that in a Madras case, 
The Crown Prosecutor v, Bhagavathi (а) and observatioñs of a 
Full Bench in a Madras case, Queen v. Gopal Doss (3). Itis also, 
it is submitted with the greatest respect, contrary to the provisions 
of the Criminal Procedure Code. Whatever the decision ёв to 
how the present case should proceed, the question of the power 
to commit it still arises, The question appears to be of the very 
first importance. There is, I believe, no appeal against the order 
of the learned Judge quashing the commitment. Is the Magistrate 
bound by that order, so that in due course when the‘ matter comes 
on again, he must not commit the case, though with all respect, he 
differs from the view of the law thereby expressed, and is of 
opinion thathe has power to commit the case. If he were to 
commit the casein the circumstances, there would appear to be 
а lack of respect shown to the High Court, though in view of the 
conflicting decisions, another learned Judge might take a different 
view of the law. The question involved appears to be of great 
public importance, as it is a question whether an accused has or 
has not a right to a trial by a jury, if the Magistrate thinks he 
should be so tried, in cases where the Magistrate is not of opinion 
that a punishment greater than the maximum he can inflict is 
necessary. І 

* In the circum stance s, it seems proper that I should refer the 
question to the High Court for decision, as it is a point of law that 
has to be determined for the satisfactory disposal of the present 
case, The question for decision then is ' Has a Magistrate power 
to commit a case to Sessions for trial, even though he is not of 
opinion that the offence cannot be adequately punished by him, 
Is the question of.adequate punishment the only factor to be 
taken into consideration when deciding whether the case is one 
which ought to be tried by the Court of Session or not ? 

* 3. The direct questions involved in the present case are (s) 
and (of) above. I respectfully submit that No. (9) cannot be deter- 
mined without at least discussing No. т (fe), and for this reason I 
have set them out, 

“д. It isnot necessary or perhaps proper for me to presume to 
supply my own answers to the questions involved. But as showing 
that I have not made the present Reference without considering 
carefully the questions involved, and as indicating the difficulties 


1 have found, I submit the attached notes for such consideration 


(1) (1878) 1. L. В. 3 Calc. 495. (a) (1918) I. L. К. 4а Mad. 85. 
(3) (1881), I. L. R 3 Mad. 871 (284) 
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ая they deserve, Everything is submitted therein with the greatest 
respect. I have been unable to find any case reported or referred 
to, analogous to the present, where a commitment has been 
quashed by the learned Judge presiding at Sessions, where it was 
suggested that there was any possibility of the case proceeding 
before the committing Magistrate onthe materials before him, I 
шау point out the delicacy of my position in that the complainant 
is himself а Judge of the High Court, so that if I acted on my 
view that I have no further jurisdiction in the matter, he would be 
called upon to make a fresh complaint, He might hold a differ- 
ent view as to the effect of the order quashing the commitment. 
I have been directed to proceed according to law. If 1 act accord- 
ing to my own view of the law, I may appear tobe acting contrary 
to the order of one learned Judge of the High Court, and may 
possibly come into conflict with the view of another learned Judge. 
I have been unable to find out clearly what the law is, and hence 
I am making the present Reference. 
“¢. The records of the case are submitted herewith,” 


Notes recorded by the Chief Presideney Magistrate of 
Calcutta in support of the Letter of Reference. 
NOTE 1-—Discussion of section 2I5 of the Code of Criminal 
Procedure, 

The question is what is “High Court” in section 315, Cr, P. С, 
what exactly is the power given, and what is the result of quashing 
1 commitment, 

In the case of Phanindra Nath Mitra (т), doubt was expressed 
if in the exercise of its Ordinary Appellate Jurisdiction the High 
Court could quash a commitment made to the Court for trial under 
its Ordinary Original Jurisdiction. In the case of Colin Mackensie 
: Mackay (2), Mr. Justice B. B, Ghose stated that section 215 refers 
to the Appellate or Revisional Jurisdiction of the Court, while Mr. 
‘Justice Rankin referred to the question, and stated that it was not 
neceasary for the purpose of that case to decide the matter. He 
also referred to the Madras case Amperer v. Bhagavsiki (3), impor- 
tant in connection with section #54, Cr. Р. С. where Mr, Justice 
Spencer held that the application should be made on the Appellate 
Side, The same learned Judge referred to Æ. v. Chaki (4) where 
Fletcher J, adjournsd the case to enable the application to be 
made to the Appellate Side, while in another case (Æ, v. Makadeo 
(1) (1908) I. L, R. 36 Cale. 48. (s) (1926) 30 С. W, М. 276 ; 43 C. L. J. 310. 

(3) (1918) 1.1. К. 42 Mad. 83. (4) (1919) Unreported. ; 
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Bhkujak) (1) Stephen J. quashed the commitment, stating; as 
the Crown does not proceed against him he is discharged, etidence 
against the first of several accused not having been taken by the 
Magistrate in his presence. In an old case, before the enactment 
of section s15, The Окем v. William Jackson (3), where а European 
soldier had been committed for trial by the Deputy Commissioner 
of Hazaribagh to the High Court for trial, an application was made 
to Pontifex J. sitting on the Original Side of the High Court, to 
have the commitment quashed on the ground that by virtue of 
Regulation XX of 1825 the offence was cognizable only by the 
Military authorities. Pontifex J. directed the application to be 
made to the Bench then taking criminal business on the Appellate 
Side, which was accordingly done. 

The question is therefore one that ia not gut; settled, The 
case of William Jackson (a) is .interesting as it occurred in 1874, 
shortly after the passing of the Code of 1872 (Act X of 1873) in 
which a provision corresponding to present section ars first appear- 
ed. There was no such provision in the Code of 1861, The case 
Queen v. Amecr Khan (3), із an illustration of where very wide 
powers were claimed by Phear J. for the Judge exercising the 
Ordinary Original Jurisdiction of the Court, yet in this case 
Pontifex J. did not claim the power to quash the commitment 
though the application went to the very rootof the Magistrate’s 
jurisdiction, and had the commitment- been quashed, the necessary 
result must have been to render all his proceedings void. 

I think that the question ofthe meaning and effect of section 
215 cannot be considered apart from its history. The period 1860 
to 1877 saw great changes in the law relating to procedure, both as 
regarde the mafussil and the Presidency Towns. In 186: the first 
Code of Criminal Procedure was passed, in 1862 the Charter Act, 
and in 1865 the Letters Patent were issued, Act XVIII of 1890 ` 
made considerable amendments in the procedure relating to indict- 
ments, оп the analogy of the English Act of r85x (14-15 Vict, 
C. тоо). These provisions have been largely embodied in the 
present law inthe chapter of the Procedure Code relating to 
charges. Act XIII of 1865 abolished Grand Juries, and made 
"indictment" in Act XVIII of 1862 include “charge”. By the 
Criminal Procedure Code, Act X of 1872, considerable amendments 
were made, though still no procedure was laid down for the High 
Courts in criminal matters. The important provisions were those 
relating to the trial of European British Subjects, These provisions 


(1) (1912) Unreported 
(а) 6874) 13 Boog. L. В, 474- (3) (1870) 7 Beng. L. В. s4o 
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had an important bearing in the consideration of the question of 
the writ of habeas corpus in Girindra Nath Banerjes v. Birendra 
Nath Pal (т), and I submit they have great bearing on the question 
of the interpretation of section ars. І refer to sections 86, 87 and 
196, 197 in particular, The present section arg appears first as an 
Explanation to section 197, which gave power to commit a non 
European British subject to the High Court, if jointly charged 
with a European British subject, and gave the High Court jurisdic- 
tion for the first time to try such a person, Section 86 provided 
that High Courts were to deal with proceedings against European 
British subjects outside of the Presidency Towns іп the manner in 
which they were empowsred by the Act to deal with the proceed- 
ings of Magistrates outside the Presidency Towns, and not accord- 
ing to the law of England relatingto the dealings of superior Courts 
of England with the proceedings of.justices of the peace in England, 
and also that the High Court should have the same powers with 
respect to charges and inquiries against European British subjects 
as Courts of Session had with respect to inquiries and charges 
against other persons, It is to be noted that nothing is laid dowa 
about the proceedings of High Courts in the actual trial. 

The Code therefore applied, in the case of European British 
subjects, though committed by mafusil Magistrates, who had to be 
Justices of the Peace, all the powers of Appeal, Reference and 
Revision contained in the Code in part VI. These provisions did 
not apply within the Presidency Towns, where the modified law of 
England was still in force. 

In 1875, the High Courts Criminal Procedure Act (X of 1875) 
was passed, which for the first time codified the criminal procedure 
of the High Court, and repealed Acts XVIII of 1862 (with some 
exceptions) and Act XIII of 1865. 

Act IV of 1877 (The Presideucy Magistrates’ Act) enacted 
substantially the provisions of the Code of 1873 for Presidency 
Magistrates’ Courts, with necessary variations, Finally, the Criminal 
Procedure Code of 185s amended and consolidated into one Act, 
the Code of 1872, the High Courts Act of 1875 and the Presidency 
Magistrates Act of 1877, and section s15 in its present form 
(approximately) first appeared, There is no provision correspond- 
ing to section 15 in the Presidency Magistrates Act (IV of 1877). 

I think the difficulties in connection with section s15 have 
arisen from the change from "indictment" to “charge” and then 
from “charge” to “commitment”, Under English law the founda- 

(1) (1987) 31 C. W. N, эъ 
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tion of the jurisdiction of the trial Court was the indictment, 
When Act XIII of 1865 abolished Grand Juries, the “charge” 
became the foundation of the jurisdiction. Under English Law 
there was certainly a power to quash the indictment. But there 
could be an indictment (theoretically) without any previous enquiry 
by a Magistrate. The effect of quashing was that a fresh’ indict- 
ment might be brought if the Grand Jury could be induced to 
bring а fresh true bill. The procedure in the High Court, and the 
differences from English procedure, can be well seen in the case 
Queen т. Thompson (1), where Thompson, а British subject, was 
tried for an offence committed on the High Seas. Sir Barnes 
Peacock remarks. 

“The only defect in the charge is that it does not appear on the 
face of it to have been delivered to the Clerk of the Crown by a 
Justice of the Peace. But we are not sitting here asa Court of 
Error, in which we could know nothing, but what appeared on the 
face of the record, We are sitting as a Court which has all the 
proceedings before it, and therefore, although, we do not see on the 
face of the record that the charge has been preferred by a Justice 
of the Peace, we know that it was so, and the Judge presiding at 
the trial would not have quashed the charge for the defect now relied 
upon, but would have caused it to be amended. Under these 
circumstances, although I think it ought to appear on the face of 
the charge that it was delivered to the Clerk of the Crown by a 
Justice of the Peace or Magistrate, still I think the defect of its not 
so appearing is a mere formal defect, to which objection could only 
have been taken, under section 41 of Act XVIII of 186s, before 
the Jury was sworn, and that it is not a ground for arrest of judg- 
ment. Section 41 speaks of an ‘indictment’, but section 7 of Act 
XIII of 1865 says, that in Act XVIII of 1862, the word ‘indict- 
ment’ shall be understood to include the word ‘charge’, and all the 


provisions of the said Act shall apply to charges recorded as afore- 


said and the trial of such charges.” 

The reat of the judgment and that of Phear J. in the same case 
may be read as illustrating the difficulties, arising out of the change 

of procedure. This is a case of 1867. | 

Similarly, Act XIII of 1865 is discussed at some 9 length ona 
similar point inthe Qween у. Nabadwis Goswami (а). Sir Barnes 
Peacock again refers to power to “quash the charge", 

“He might have applied to the Court to quash. the charge, 
bringing to the  notice.of the Court gpe-facts upon which he con- 

(1) (1867) 1 Beng. L, R, 1. (з) (1868) 1 Beng, 1. R. 15 
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tended that the officer had no jurisdiction to prefer it ; or he might 
have pleaded to the jurisdiction of the Court showing that Mr. 
Ryland had no jurisdiction to prefer it, or, if it appeared on the 
face of the charge and the caption that Mr. Ryland had no juris 
diction to prafer it, might possibly have demurred. It has been 
held that objections to the jurisdiction may be taken by demurrer, 
if thé objection appears on the face of the indictment, and caption, 
and that the want of jurisdiction may also be pleaded specially, if 
the defect does not appear on the face of the ‘indictment’, On 
page 34 and page 35 the learned Judge again refers to ‘quashing 
the indictment’, and ‘quashing the charge’ ”, 
The case of Qusen v. Jackson (т), which was after the passing of 
‘the Code of 1872, similarly discusses the point, though here the 
reference is to "commitment", Reference is made to section 33 
of the Code, which corresponds to section 532 of the present Code, 
and provides for a cura to a commitment, where the Court is not 
competent, The argument of the learned Standing Counsel may 
be referred to and the remark interposed by Markby J. “When do 
you say that Criminal Proceedings begin now that the Grand Jury 


has been abolished ? And the answer When the Magistrate's 


charge has been converted into an indictment and laid before the 
Court. But even if the framing of the charge by the Magistrate be 
the commencement of criminal proceedings, the present case is not 
affected. Reference is also made to quashing in the remark whether, 
having regard to section 33 of the Code of Criminal Procedure, a 
commitment can be quashed at the request of the Crown." 

In a note to section 198, Cr. P.C., on page 171 of the fifth 
edition. of Prinsep's Code of Criminal Procedure, published in 
1875, I find а reference to a quashing of a commitment by Markby 
J. in the case Reg: v. Tetooram Shaha, Aug. 7, 1866, on the 
ground that а written instrument of charge had not been delivered 
by the Magistrate to the Clerk of the Crown. 

Section 41 of Act XVIII of 186a, already referred to, provides 
for а demurrer or motion to quash for formal defect. Section 8 of 
Act III of 1865 gave power toa Judge of the High Court at any 
time before the accused was arraigned to make anentry, if he 
considered the charge to be clearly unsustainable. "There was also 
provision for-a nelle prosegui by the Advocate-General, These pro- 
visions are still retained in the present Code. The provisions as to 
amendment of charges, otc., now in force appear to be descendants 
of the provisions of the old Acts as to indictments, As to commit- 

(1) (1874) =3 Beag. L. R. 474- i 
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ments, I may, however, quote а remark in Prinsep’s annotated 
Code, as showing the difficulty then felt in the matter. It Appears 
in the note to section 197 of the Code of 1872. 

“Except in the cases provided for by the explanation to section 
197 (i, o., now section 215) and by section 33 (now section 532), а 
commitment once made must result in the conviction or acquittal 
ofthe accused, The withdrawal of the charge by the public 
prosecutor with the consent of the Court would operate as an 
acquittal, Sse section бт ante,. JF is &eteever by no means clear 
what consWtutes the making of a commiiment, From section 198 the 
commitment would seem to be made when the Magistrate makes 
a written instrument under his hand and seal, declaring with what 
offence the accused person ir charged, and directs him to be tried 
by such Court on such charge, but section 446 provides for a com- 
mitment made without any charge at all,” 

This is interesting ag an early commentator's note on the section 
containing the earliest version of the terms of present section $15, 
Cr. Р. С. 

In none of these cases is there any question of quashing on the 
‘ground of irregularity in the proceedings before the committing 
Court, The oaly questions are as to its jurisdiction, or as to the 
charge. The case of Queen у, Jackson (1), related to the 
jurisdiction of the Magistrate, and appears to be one coming under 
section $3 of the Code (now section 532), If the committing 
Magistrate has no jurisdiction, presumably his Court is not & com- 
petent Court, and subject to the provisions of section 33 (i. e. 53$) 
the Court to which the case is committed, whether 4 Court of 
Session, or High Court has power to quash. These sections (aec- 
tion 33 or section 532) have in fact softened the provisions of the 
older law, and allow & commitment by an incompetent Court to be 
accepted in some circums tances. Ina similar way the provisions 
for amendment of charges, etc., softened the rigidity of the old law, 
while additional powers were given to the High Court, e. Е, where 
the charge was clearly unsustainable, Although the case Qweew v, 

Jackson (т) related to the jurisdiction of the Magistrate, neverthe- 
leas the Judge presiding at the Sessions, did not see fit to decide 
the matter, but referred the application to the Appellate Side, 
. Weare now іп а position to discuss what was the intention of 
the framers of the explanation to section 197 of the Code of 1872, 
It appears to me that it is to be read in connection with section 86, 
and the the powers of revision given in the Code, As regards the 


(1) (1874) 13 Beng, Le R. 474. 
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Mafussil Courts, subordinate to the Saddar Court in earlier times, 
Englis Law had not been in force. As regards proceeding against 
Europeans in the Mafussil English law had been in force, and 
created many practical difficulties. The Code of 187s was a further 
attempt to get rid of the English Procedure, which had begun in 
the Acts of 1862 and 1865. It extended Indian procedure to 
Europeans in the mafuasil, in all except the actual trial before the 
High Court. Section 86 refers to inquiries and charges, but does 
not mention trials, Similarly. section 82 abolished the old writs of 
habeas corpus, etc., outside the Presidency Towns. Mr. Justice 
Rankin in the case Girindra Nath Banerjee v. Birendra Nath Pal 
(т), bas pointed out the importance of the Acts of 1878 and 1875 in 
considering the question of the writ of habeas corpus. I submit 
that they are also of importance in regard to section 215. I would 
add that the Presidency Magistrate’s Act (IV of 1877) has also to 
be taken into consideration, 

English procedure was little concerned with what may be called 
commitment proceedings, If anything was to be done in regard to 
them it was by means of the old writs, but an indictment could be 
brought (theoretically at any rate) without any preliminary enquiry. 
Indian procedure was based on elaborate supervision of the subor- 
dinate courts (Vide Sir James Fitz James Stephen's History of the 
Criminal Law of England, in particular Vol. III, Chapter XXXIII, 
where he discusses the Indian Procedure. As he was mainly res- 
ponsible for the Code of 1872, his discussion of the subject is of 
interest), Section 86 of the Code of 1872 applied the Indian pro- 
cedure, і. e., all the provisions in the chapter of reference and revi- 
sion of that Code to the proceedings оѓ Magistrates against 
European British subjects, and gave the High Court the same 
powers with regard to inquiries and charges and Courts of Session 
had in proceedings aginst other persons, Hance the Code ‘pro- 
vided powers to the High Court to deal in revision under Indian 
Procedure with the proceedings of Magistrates against European 
British subjects. Those powers of revision obviously included a 
power to quash à commitment made by a competent Court, if there 
was anything wrong in law in those proceedings. The explanation 
to section 197, which now appears as section s15, Cr. P. C., appears 
to be no more than a reminder that this is now the effect of 
section 86 taken with the provisions as to revision in the Code, 
in regard to proceedings against European British subjects. Then 
as в sort of supplementary reminder, a note is added that the 


(1) (1987) 31 C. W. N. 593- 


THE CALCUTTA LAW JOURNAL. [Vor. L. 


explanation also applies to section 196. It appears therefore to 
refer purely to. a revisional power, with reference to proceedings 
before à Magistrate otherwise competent, 

The Code of 1872 contains по provisiens as to trials before 
the High Court. Such power as the High Court as a trial Court 
had to quash a chargo was affected by the fact that section 33 
applied to European British subjects committed for trial by it, 
and by the fact that section 85 made the provisions as to charges 
applicable. The second paragraph of section 86 gave the High 
Court the same power to order further enquiry as was given to 
the Court of Session im section 296. 

Tt is to be noted that the definition of “High Court" in the 
Code of 1872 is the one which includes the “highest Court of 
Criminal appeal or revision in any province." There is only one 


definition in that Code, not two as at present, 


The next atage in codification was the enactment of the High 
Courts Criminal Procedure Act of 1875, which laid down the pro- 
visions as to trials in the High Court, or similar lines to those exis 
ting at present. All the provisions as ‘to “charges” were included 
therein, so that these were now made applicable not only to the 
European British subjects committed from the Mafussil, but to 
all persons committed from inside the Presidency Towns. As 
regards the proceedings ‘of Magistrates in commitment in the 
Presidency Towns, the old procedare still held good. No pow- 
et of revision was given to the High Courts in Act X of 1875. 
Section 147 provided for the transfer of any particular case from 
айу criminal Court within the local limits of its Odinary Criminal 
Jurisdiction, a provision somewhat analogous to present section 526. 
If the power to quash referred to in the explanation to section 
197 of Act X of 1872 had been а power of the High Court in its 
Original Criminal Jurisdiction, we should have, I think, expect- 
ed it to appear in Act X of 1875. If it refers to the revisional 
power, we should not expect it to appear, because that Act con- 
ferred no powers of revision, beyond the limited powers of sec- 
tion 147, in respect of the proceedings of Magistrates in the 
Presidency Towns. 

The Presidency Magistrates Act (IV of 1877) carried the codi 
fication a stage "further, enacted the provisions of the Code of 
187a for Presidency Magistrates, with modifications to suit their 
special circumstances and powers. It gave powers in Appeal to 
the High Courts over the Presidency Magistrate Солт, but no 
powers of revision, The Act has a Chapter almost identical 
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with Chapter XV of the Code of 1872 as tothe procedure in en- 
quiries before Magistrates in cases triable by the High Court, but 
there is nothing corresponding to the explanation to section 197. 
This seems strong proof that that explanation refers to revisional 
powers, 

Finally, the last stage in codification was reached in 
the Criminal Procedure Code of 1882, which gave revisional pow- 
ers to the High Court in regard to proceedings before Presidency 
„ Magistrates, as it already had in the case of other Magistrates, 
The explanation to section 197 becomes a separate section, i. e, 
section a15, and is ,of universal application. It is again to be 
noted that though there are two definitions of High Court in 
ths Code, one 4 (f) and one in section 266, it is the former which is 
applicable to Chapter XVIII. This is the definition which includes 
High Courts which are merely “the highest Court of Criminal 
appeal or revision for any local area.” As regards the whole of 
Chapter XVIII except section 215 "High Court” can only refer 
to High Courts which have power to try cases, and this introdu- 
ces an element of doubt into the question of the effect of 
section ats. In section 266 which gives the definition of "High 
Court” for the purposes of trials, an exception is made of sections 
зо] and 276, Criminal Procedure Code. The latter section re- 
lates to reference, and cannot be conceraed with the question of 
trial and is properly excepted. As showing the difficulties of the 
framers, it may be pointed ont that originally section 276 was 
not excepted. There was an amendment by Act X of 1886 to ex- 
clude this section. This section concerns the method of choos- 
ing jurors by lot both in Courts of Sessions and in High Courta 
“in such manner as the High Court may from time to time, by 
rule, direct,” It is proper therefore to make an exception of this 
section, so as to allow High Courts, which are merely the high- 
est Courts of criminal appeal or revision, power to make rules 
for the Courts subordinate to them, In 1898, when the Code 
was again revised, the difficulty in regard to chapter XVIII was 
evidently felt, and the definition in section 266 was made to apply 
to chapter XVIII. Section 215 was not excepted, so that as it 
stands section 215, Criminal Procedure Code has {по application 
to a High Court which is merely the higheat Court of criminal 
appeal or revision for any local area, and the power to quash is 
apparently given only to High Courts which have power to try 
cases, As further illustrating the difficulties, we may note that 
there was an obvious omission in section 266 in the Code 
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of 1898, which was remedied in 1923, by the addition of the 

words “and chapter XVIII” at the end of the section. Without 
these words the definition was made to apply to High Courts 
which were notified aa such for the purpose of chapter XXI, 
but gave no powor to notify for the purposes of chapter XVIII, 
Again as still further ^ illustrating the difficulties, an apparent 
flaw in the amendment made in 1923 to section 276 may be no- 
ted. Inthe Code of 1898 we had the provision :— 

* thirdly, in the presifeacy towns—eic., etc." The mention of. 
presidency-towns, was at once an exception to the generality of 
“High Court" which inthis section by virtue of the exception 
in section 266 was made to mean High Court as defined in sec- 
tion 4 (7). In 1923, this appears to have been lost sight of, and 
we have the provision :— 

“thirdly, in a trial before any High Court in the town which is 
the usual sitting place of such High Court.” The exception pro- 
vided by the words "in the presidency towns" has disappeared, 
and High Court here includes a High Court which has по power 
to try, although the provision relates solely to High Courts hav- 
ing such power. There can scarcely, in the circumstances, be any 
confusion inioterpretation, but this can hardly be called clear 
drafting, An exception to the exception in section 266 is neces 
sary to clear the matter. 

The importance of this discussion, which is a alight divergence 
from the main question, is that in my opinion a similar omission 
was made in 1888, and still exists, and that there should be an 
exception of section 215 in the definition in section 266, Asit 
stands the section apparently deliberately excludes High Courts 
which have merely appellate and revisional powers, and would 
suggest that commitment by competent Courts to Courts of Session 
subordinate to them cannot be quashed at all. 

In conclusion I may quote again the remarks of Mr, Justice 
Rankin in the case of Coll in Mackensie Mackay (1). 

“I will assume—though I am far from asserting—that a commit- 
ment made by a Magistrate clothed under section 206 with a 
general ог formal jurisdiction to make commitments, if made іп 
respect of an offence alleged to have been committed within 
his jurisdiction and toa Court by which such offence is triable, 
cannot be quashed by the Sessions Judge. I will assume further— 
though, again, I do not assert—-that in such a case no plea to the 


(1) (1986) 43 C. L, J. 310 (319-20). 
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jurisdiction can be made by the accused in respect of any illegality 
in the ‘previous proceedings.” 

If I may respectfully submit my own opinion in the matter, 
І would say that questions of jurisdiction are governed by section 
$33, Criminal Procedure Code. The section specifically states 
that if an objection to the jurisdiction of the Magistrate has been 
made by the prosecution or the'accused (and the objection 
is upheld by the Judge), the commitment cannot be accepted. 
If no objection has been so made, the commitment can be 
accepted if the Judge considers the accused has not 
been injured thereby. If the Magistrate has no jurisdiction, 
he has no “ powers duly conferred," though if he acts as if 
he had jurisdiction he purports to exercise such powers. In 
such a case the Court of Session equally with the High Court 
has power to quash the commitment, Similarly, if the Court to 
which the case is committed has no jurisdiction, it cannot try the 
case, and must refuse to proceed, whether you call this 
quashing the commitment, or describe it by some other words, 
This appears to be what may be called the residue of the old 
power to quash, either оп a motion or by demurrer, or a plea to 
the jurisdiction, And even here a cure has been provided in cer- 
tain cases, Tho old power to quash on technicalities was long ago 
taken away by the Acts of 1862 and 1865, the provisions of which 
were incorporated in the Acta of 187s, 1875 and 1877. The 
power to quash on the ground of irregularity in the commitment 
proceedings was anew power given by virtue of the revisional 
powers introduced successively, for the Mafussil, for Europeans in 
the Mafussil, and lastly for the Presidency Towns, by those acts 
and the Code of 1882, 

The explanation to section 197 of the Code of 1873 is a remin- 
der that such powers have been introduced, and of the way in 
which they can be exercised, in respect of European British- sub- 
jects. Section 215, Criminal Procedure Code., in the Code of 1882 
is а reminder that they have been introduced universally. 

The test из to whether а саво comes under section 53s, Criminal 
Procedure Code. or section 215, Criminal Procedure Code, would 
appear to be whether the proceedings prior to commitment are 
null and void or not, If they are, і.е. if they were without jurisdic- 
tion, there appears to be no reason why both the Judges presiding 
at Sessions in the High Court or a Court of Session in the 
mafussil, should not quash the commitment, If the proceedings 
are not пий and void, and the ques tion relates to some irregularity 
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or illegality therein, e.g., not permitting cross-examinatio 1 etc,, the 
matter is one to be dealt with by the High Court under it? revisio- 
nal powers. Practically, this will be advantageous, for, it is, I think 
clear that the Judge presiding at Sessions has no power to direct 
the Magistrate how to proceed, if he quashes the commitment, 
everything previously done is rendered null and .void, and the 
whole enquiry must start afresh, The wide revisional powers 
.given to the High Court, permit any suitable order to be passed 
to cure the irregularity, e.g., the case may be sent back for further 
enquiry, for permitting cross-examination etc, etc. Moreover in 
.revision the explanation of the Magistrate can be taken, and what 
` may appear to have been an irregularity on the record, may turn 
out to have been perfectly correct, 
. I would therefore with all respect answer the questions raised 
rin my letter of reference thus :— 

(i) Section 215, Criminal Procedure Code, refers to the revisio- 
nal powers of the High Court, It would be advantageous if the 
wording which was perhaps suitable to an explanation, but is now 
rather obecure, were amended ғо as о make this clear. Section 
266 would have to be amended во ав to exclude section #15. 

(8) Section a15 gives no power to the Judge presiding at Ses- 

‚ sions to quash а commitment. The Judge has powers to quash a 
-commitment which are governed by the provisions of section 538, 
Criminal Procedure Code, The word “ competent” in section 
215, Criminal Procedure Code, is to be taken as including the 
question of the jurisdiction of the Magistrate, If he has not 
jurisdiction though he has otherwise power to commit, the case 


; comes under section 533, Criminal Procedure Code. 


(fif) Section a15 refers to the powers of the High Court in its 


. Revisional Jurisdiction, 


g н does not refer to both powers, i.e., Original and Appel- 
late. 
ce (p) "t the Fudge DR at ف‎ ашай а commitment, 
the effect, is to render null all -previous proceedings, 
. (00) The Judge, presiding at Sessions, has no power to direct 
‘what shall be the effect of his .order quashing the commitment, 
, The effect is automatically to render null the previous proceed- 


. ings. 


(ой) (Vide йы ê) A Magistrate has power to commit 
for trial any case triable by the High Court (or Court of Sessions) 


.if he is of opinion:that it ought to be so tried, even if he- thinks 


„that, he could inflict adequate, punishment in the event of convic- 
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tion, The nature, importance of the case, intricacy of the points 
of law ihvolved, and similar matters may all be taken into conside- 


ration, ав well as the question of punishment, in deciding the quee- 


tion of whether to commit or not. If he cannot adequately punish 
the offence, in his opinion, be must commit ; if he can, he may or 
may not commit having regard to the other circumstances. Opinions 
as to the * adequate punishment" may differ widely after all, it may 
often be easier to say that a case is one which ought to be tried 
by the higher Court, than to say that the punishment must be 
necessarily over 2 years’ imprisonment, 

On perusing the note two remarks occur which have been 
omitted. 

1, Jfaection s15 refers to an Original Side power to тй it ia 
not even correct, for by virtuejof section 273 the Judge presiding 
at Sessions may, if he finds that the charge is unsustainable, make 
an entry to that effect, This will have the effect of staying 
the proceedings upon the charge. This appears to be only 
another way of saying that the Judge has power to quash the 
commitment on fact. о, 

з. Section 215, Criminal Procedure Code, is ordinarily invoked 
whan the question of commitment to the Court of Session comes 
before a High Court in revision. In High Courts such as the 
Allahabad High Court, which have only Original Criminal Jurisdic- 
tion in respect of European British subjects, such cases being 
rare, the question as to whether section arg refers to an- сщ 
Side power has in practice probably never arisen. 

NOTE II —Discussion of the question. whether a Magisirate is 
or is mol bound ta try a case in which he can inflict “ adequate 
punishment,” sections 207, 254, 347, Cr. Р. Code.— 

(a) With reference to the following rulings :— 

In re Chinnimarigads (т). 

Empress v. Kudrutooliah (2), 

Queen-Empress v. Kayemullah Mandal & others (3). 
Emperor v, Dharam Singh (4). 

Emperor v. Bindkesmari Goskain (5). 

Crown Prosecutor v. Bhagavati (6). 

7, Emperor v. Monmotha-Nath Mittra (7). a А 

The commitment in thie case has been quashed on the ground 


Reb 


Aan 


(1) (1876) I. L. R. з Mad. 389. (2) (1878) I. L. R. s Calc. 495. 
(3) (1897) I. L. R, 34 Calc. 429. (4) (1906) 3 Cr. L. J. 94 
(5) (1919) 1. 1„ R, 41 All 44. ; (6) (1919) I. L. R. 48 Mad. 83. ` 
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that it was clearly illegal. W ith all respect, the ground on 
which the commitment was quashed appear іо be basdd onan 
incorrect reading of the clear provisions of the Criminal Procedure 
Code and have the effect of directly reversing those provisions in 
what appears to be a very important point, The ground is that 
owing to the provisions of section 254 of the Criminal Procedure 
Code, itisillegal for a Magistrate to commit any case to the 
Court of Sessions, or High Court, which he is competent to try, 
and which he thinks he can adequately punish, This view was 
apparently first propounded in the case QOmcen-Ampress v, Kaye- 
mullak Mandal and others (т). That case arose, curiously enough, 
out of a mistake by a Magistrate in reading a circular ofthe High 
Court, The Magistrate drow up a charge against the accused 
under section 147 of the Penal Code for trial before himself, Then 
later he drew up another charge against the accused for the same 
offence and committed them for tyial to the Court of Sessions, bis 
reason being based on a misreading of a circular. The learned 


-Judges pointed out that the commitment of a case under section 


147, Indian Penal Code, to the Court of Sessions was not necee- 
sarily illegal in view of the provisions ot section 28 and 207, Crimi- 
па] Procedure Code, but held that section 254, Criminal Procedure 
Code, limited the Magistrate's power ofa commitment, They say, 
аз I think, with all respect, wrongly. “ In a summons case he 
is bound to proceed under section 245 of the Criminal Procedure 
Code, In a warrant case, he is bound by the provisions of see- 
tion a54". 

In the present case the learned Judge has adopted the same 
reasoning and. has stated that the case is a warrant case, that 
“ section 254 of the Code of Criminal Procedure provides that if 
the Magistrate is of opinion that there is ground for presuming 
that the accused h as committed an offence triable under Chapter 
ХХІ, the Chapter prescribing the procedure in warrant cases, 
which he is competent to try, and which in his opinion could be 


-adequately punished by him, he shall frame a charge against the 


accused, There is no question asto the Magistrate’s competency 
to try this case nor can any question arise as to whether he can 
adequately punish the prisoners for the offences with which they 
are charged, etc.” - 

Jn Kayemullah Mandals case(1) the learned Judges pointed out 
that had the Magistrate thought that it was necessary to impose a 
fine of more than Rs, 1,000, then he could have committed the 

(1) (1897) 1. L. R. 24 Calc. 429. | 
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case, but as he had not во considered it, he was not competent 
to commit. ү Е 

In both cases emphasis has been laid on the word “ shall? in 
the phrase “ shall frame a charge" in section 254. According to 
this view there is a limit laid on the Magistrate’s power of commit- 
ment, and it affirms that section as4, Criminal Procedure Code, 
limits section 207, Criminal Procedure Code, With all respect, 
this does not appear to be a correct view. The scheme of the 
Code and the provisions of section 207, Criminal Procedure Code, 
and section 347, Criminal Procedure Code, appear clearly to show 
that a Magistrate may commit any case which he thinks ought to 
be tried by the Court of Session, and in considering the point as 
to whether he should commit or not, he is entitled to take into 
consideration both the question of the nature of the case, and the 
issue involved, as well as the correct punishment. 


The view at present propounded is clearly supported in the case 
of Creten Prosecutor v. BAagavati (1), where it was held that the 
terms of section 347, Criminal Procedure Code, are general and 
give a Magistrate who-is empowered to commit a discretion in 
committing cases for trial which is not limited by section 254 so 
аз to make it obligatory on him to try every cases which he can 
adequately punish. The judgment in Kayemwllah’s case (a) 
as тє as that in Æmperor v. Dharam Singh (3) referred to by 
Mr, Justice Buckland in the present matter, were referred to and 
dissented from emphatically. Mr. J. Sadasiva Ayyar remarks :— 


* Tf he considers, for instance, that a complic^*ed question of 
law arises or that soms connected matter is already before the 
Court of Session or that the facts are such that trial with the aid of 
a jury or with the aid of assessors (who may be chosen from experts 
in the particular matters involyed in the case) would be a more 
satisfactory procedures. І see nothing in section 347 to prevent the 
Magistrate from committing the case to a Court of Session, 
Section 347 does not say that the Magistrate is bound to put his 
reasons on record for entertaining the opinion that the case is ons 
which ought to be tried by the Court of Sessions or the High 
Court. | 

Не then refers to Emperor v. Kudrutoollah (4) where it was 
held that section a2 1 of the Code of 1872 (corresponding to sec- 
tion 347 now) was 2 proviso to section sao (corresponding to sec- 


(1) (1919) 4. L. R. 42 Mad. 83. (2) (1897) I. L. К. $4 Calc. 429. 
(3) (1906) 3 Cr. D. J. 94. (4) 1878) I. І. В. 3 Calc. 495. 
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tion 358 now), and the learned Judges refused to quash a commit- 
ment in а case under section 147, Indian Penal Code, where the 
Magistrate had framed a charge, then cancelled it, and then 
committed the case, i.o., a case exactly analogous to Kayemullak s 
case (т). 

Не also refers to the remarks of the Full Bench of the Madras 
High Court iw re: Chinnimarigaddu(a). "The majority of the Court 
are, further, of the opinion—that it was quite competent for the 
Magistrate, to whom the case was referred, to say that either from 
the gravity of the matter or for any other sufficient reason, the 
Sessions Court was the proper tribunal for the disposal of the case, 
and to make order in accordance with that opinion." 

Mr, Justice Napier és Bkagavati’s сазо (3) was even more em- 
phatic. He remarks :— 

“ This is somewhat startling proposition because as my learned 
brother has pointed out, it is frequent practice of Magistrates in 
this country to commit cases for trial to the Court of Session for 
other reasons, namely, convenience, complexity of facts or other 
matter, 'The Crown Prosecutor would have us hold that the whole 
of this procedure is wrong. Now the whole of this argument 
hinges on the word ‘ shall’ which is to be found in section 254. 
The Crowu Prosecutor argues that the section requires that he 
shall frame in writing a charge against the accused, and carried 
with it а further requirement that having done во he shall proceed 
under the remaining sections of that chapter. I should have some 
difficulty in appreciating this argument were it not that it has found 
favour with a bench of the High Court of Calcutta in a case report- 
ed in Quesn-Ampress v. Kayemuliah Mandal (т). But with deference 
tothe learned Judges, it seems to me that in that decision they 
ignore the very wide powers given by the Code to Magistrate under 
sections 207 and 347.” 

The attention of the learned Judge in the present case was 
unfortunately not drawn to ZAaguvai's case, although he refers to 
another case of 1919, viz, Emperor v. Bindheswari Goshain (4) 
a judgment by a single Judge of the Court, where the parties were 
unrepresented, This case referred to and followed KXayemulak 
Mandals case and Jag molas s caso (5). 

It may be noted that Z&agsvati's case (3) related to a commit- 


ment by а Presidency Magistrate under section 304A, punishable 


(1) (1897) 1. L. К. 24 Calc. 429. (3) (1919) 1.1. R 43 Mad. 83. 
(a) (1876) I. L, К. 3 Mad. 189, (4) (1919) L L. R. 41 All. 454. 
(5) (1897) I. L, В. 24 Calc. 429. 
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with a years’ К. I. or fine. It may also be noted that a Presidency 
Magistrate is not required to give reasons for commitment. Itis 
submitted too that the remarks of Mr. Justice Sadasiva Ayyar in 
Bhagavati's case (1) are not quite accurate in their general appli- 
cation, for if а mufassil Magistrate decides under section 347 to 
commit, he must proceed under Chapter XVIII and hence under 
section #13 must give his reasons. 

As regards the case Emperor v. Dharam Singh (з) referred to in 
the present matter, Mr. Justice Knox refers to the fact that the case 
committed was a summons case, that Chap, XX lays down the pro- 
cedure for such &nd that there is no provision therein for framing 
a charge or committing him to the Court of Sessions. The learned 
Judge appears to have overlooked the instance where there is pro- 
vision for unlimited fine in a summons case, e.g, section: 291, 
Indian Penal Code, aad numerous cases in outside Acts e. g, Com- 
panies, Act etc., where there is provision for fine only, or daily fine, 
which may be very large, (І recently fined 4 accused in all 
Rs. 4,000 ina summons case) where the appropriate fine may 
exceed the Magistrate’s limit, The argument thus leads to an en 
impasse. It is evident that summons cases can be committed, 
and that sections 207 and 347 both provide for such. The argu- 
ment really shows the fallacy of the argument which makes section 
254 override sections 207 and 347. 

Further it may be pointed out that the rulings in Jars Chinni 
marigads (3) and Emperor v. Kudruiullak (4 ) referred to in 
Bhagaoati’s case (т) are important historically as they were made 
not long after the Criminal Procedure Code of 1872 came into 
force, and it is in that Code the words “ adequately punish" first 
appear, they wers not in the Code of 1861. It is not till зо 
-yoara later that the contrary interpretation begins to be heard of, 
There із а Bombay ruling on the point, but this does not support 
the view of KayewwilaPs case (5) it makes comments on Magis- 
trates unnecessarily committing cases, without asserting it to be 
ilegal, In Emperor v, Salamatullak Khan and others (6), the learned 
Judge refused to quash commitment although the cases were 
triable by the Magistrate, | 

1 may refer also to the remarks of Mr, Justice Rankin, in the 
case King-Emperer v. Monmotha Nath Mitira (7), at page 147, at 
the bottom of the left column, in which he declined to set aside a 


(1) (1919) I. L. В, 43 Mad. 83. (3) (1906) 3 Cr. L. J. 94. 
(3) (1876) L L. R. у Mad. 289. (4) nan 1. L, R. 3 Calc. 495. 
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commitment, where a charge under section 30a, І. P. Code, had 
been withdrawn and charges under section 147/323/325/3a6, I. P. 
C., only were left. 

“The fact that graver charges have been withdrawn is no reason 
at all why the commitment order should be set aside and the 
accused’s right to a trial by jury should be taken away from them 
without their consent. In my judgment it would be wholly wrong 
to do anything of that sort,” 

"Though the case is not on all fours with the present, the prin- 
ciple that in some circumstances ap accused has a right to trial by 
&jury, apartfrom the question of punishment, appears to be 
recognised, 

l have been unable to trace апу other cases bearing on the 
point, ayemu//ak’s case (т) is at the root of the view that section 
154, Cr. P. Code, overrules section 207 (although that case strictly 
relates to a matter under section 347), and I submit that it is com 
trary to the provisions of the Code. i 

NOTE 117,— Discussion of the question whether a Magistrate 

is or is not bound te try a case in which be can inflict 
“adequate punishment,” sections 207, 254, 947, 
. Cr, P. Cede, 

(4) With reference to other provisions of the Code of Criminal 
Procedure, 1933. 

In view of the authority quoted, it is scarcely necessary to say 
more, the following observations are a result of an analysis of the 
provisions of the present Code, in their bearing on the point, and 
may have some interest, 

The view may be put simply that section s54 of the Code of 
Criminal Procedure does not limit the Magistrate’s power of com 
mitment as ruled in the cases quoted, but limits merely his power 
of trial. 

Under section a8 of the Code any offence may be tried either by 
the High Court, or by the Court of Session or by any other Court 
by which such offence is shown in the eighth column of the second 
schedule to be triable. This is "subject to the other provisions” 
of the Code, As the learned Judges laid some emphasis on this 
provision in Kayemw//aA's case(1) and deduced that section 254 was 
such another provision, it may be pointed out that there are still 
several provisions of the Code, other than section 254, Cr. P. Code, 
which limit the power of trial, e. g., the provisions of Chap. XXIII 
relating to the trial of cases in which European and Indian British 

(1) (1897) 1, L. R. 24 Calo. 429. 
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subjects are concerned, [Xayemullak’s caso (1) was tried in 1897] 
when there were other provisions relating to European British 
subjects), Similarly we may refer to cases where cognizance may 
not be taken except in certain instances, (sections 196, 196A, 197 
in this case, i, e., trial of Judges, Magistrates, and certain Govern- 
ment servants, Government may determine the Court which shall 
try the matter). Section 526A relating (о persons subject to the 
Naval Discipline Act or tothe Army Act, provides that in certain 
circumstances, the High Court must try the case, Incidentally it 
тву be noted that sections 197 and 526A are instances where there 
is statutory recognition of the fact that apart from the question of 
punishment, and the neture of the offence, the position of the 
accused should be taken into account in determining the tribunal, 
There appears to be no a Priori reason why discretion should not be 
left to Magistrates, to some extent, to determine the nature of the 
tribunal, apart from the question of punishment and the nature of 
the offence, Inthe case of sedition there appears to be statutory 
recognition оѓ the fact that Magistrates differ in calibre. Cases 
under section r24À may be tried by the Chief Presidency Magis- 
trate, District Magistrate, or any Magistrate of the first class spe- 
cially empowered, Other Magistrates must commit to the Court of 
Session. Even without the provision there does not appear to be 
any a Priori reason why а junior Deputy Magistrate faced with a 
difficult sedition case might not think it ought to be committed to 
the Court of Session, even though he could almost certainly punish 
adequately, while a more senior and experienced Magistrate might 
think he could try the case. A more senior Magistrate might not 
be available to whom the case could be transferred. And with the 
provision, there appears to be no a priori reason why the Chief 
Presidency Magistrate, in а sufficiently difficult and important case, 
might not commit the case, The intention of the provision would 
more reasonably seem to be to make it possible or specified senior 
Magistrates to try such sedition cases as they thought fit to trys 
while still leaving them power to commit if they think they ought 
to be tried by the Court of Session, quite apart from the question 
of adequate punishment, and not that these Magistrates must try all 
sedition cases if they think s years’ imprisonment is adequate 
punishment, whereas all other Magistrates must commit all 
cases. | ME 

The intention of the Code wouldappear to start from the top 
and work downwards, to provide that all cases are triable by the 


(0) (1897) 1. L. R. 84 Cale. 499. 
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higher Courts, only certain cases are triable by the lower Courts, and 
nowhere to provide [except in section 206(3)] that no case ‘shall be 
tried by a. higher Court, Schedule II, column 8, by what. Court 
triable at first sight may appear to provide differently, but schedule 
II is only referred to in section #8(c) and must be read with that, 
On the face of it section 38 merely provides that certain cases shall 
be triable by Magistrates, апа appears to give no warrant for the 
view that they must be so tried, If it were so, the provision would 
be a very clumsy one. For schedule II provided in many cases that 
offences punishable with 2 years’ imprisonment with or without fine 
are to be triable by any Magistrate, no mention being made of 
Court of Session, yet as the learned Judges noted in ;Kayemsllak s 
case (1) if the charge is under section 147, I. P. Code, as the fine is 
unlimited the Magistrate cannot give every punishment possible 
under the section. It is true that in certain cases, e. g., sections 385 
and боо, sor, 50s, І. P. Code, the schedule mentions Court of 
Session as woll as Magistrate though the maximum {imprisonment is 
a years, and also that in all cases where the maximum punishment 
is over s years both Court of Session and Magistrate are mentioned 
іп the schedule, Strictly speaking in view of the provisions of 
section 28 it is unnecessary in these cases to mention more than the 
lower Court, i.e. the Magistrate as this includes the higher, but 
the fact that Court of Session is во mentioned does not in any way 
appear to support the view that cases where itis not mentioned 
must be tried by Magistrates, unless there is a chance of a fine of 
over Rs, 1,000 being required. For there are many cases where 


. Court of Session is not mentioned which are not triable by a Magis- 


trate if a greater fine than Rs, 1,000 is to be imposed, and in all 
cases where both Court of Session and Magistrate are mentioned, 
the Magistrate may try if he thinks he ought, and if he can ade- 
quately punish. In other words the mention of Court of Session 
in schedule II is not logically ne cessary in cases where the Magis- 
trate may try, but that is so whatever view be held of the provisions 
of section 254, Cr. P. Code, 

We now refer to Chap. XVIII “Of enquiry into cases triable by 


-the Court of Session or High Court," Section soó(r) provides for 


what Magistrates may commit, and put a lower limit, і. е, excludes 
зга class Magistrates altogether, and snd class Magistrates not 
empowered under the section. 
Section 206(2) provides the only upper limit, vix, that except as 
(1) (1879) L L. R. 4 Calc. 429. | ` 
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provided no person triable by the Court of Session shall be com- 
mitted for trial to the High Court, 

. Section 207 is unambiguous in its terms. “The following pro- 
cedure shall be adopted in inquiries before Magistrates where the 
case is triable exclusively by a Court of Session or High Court, or, 
in the opinion of the Magistrate, ought to be tried by such 
Court.” 

If the view expounded in Kayemw//aA's case (х) із correct then 
this section is to be read with section 354, Cr. P. Code, and “in 
the opinion of the Magistrate ought" here means “the case is ons 
which in the opinion of the Magistrate he cannot adequately 
punish." The obvious comment is that ifthe section meant this, 
there is no reason why it should not have said so. On the plain 
meaning of the words there is no limit to what cases may be com 
mitted except the discretion of the Magistrate, Above we have 
shown that a priori there із good reason to believe that there was 
no intention to have any such limit, If the words are taken at their 
plain meaning then section 254, Cr. Р. Code, never comes in 
question, The Magistrate has & case before him, which in the due 
exercise of the discretion given to him by the section (read with 

„section 38) he isof opinion should be tried by the Court, of 
Session, and he then follows the procedure in Chap. XVIII. It 
applies whether the case be a summons case or a warrant case. He 
proceeds with the case. If he finds there are not sufficient grounds 
for committing the accused, then under section dog, Cr. Р. C., he 
discharges him, unless it appears the accused should be tried 
before himself or some other Magistrate. Here, if anywhere, we 
should expect the provision about adequate punishment, If the 
view in Xapemus/ak’s case (1) is correct, the provision here should 
be “unless it appeara to the Magistrate that the accused can be 
adequately punished by himself for some other Magistrate.” But 
in fact the words are as wide asin section 207, Cr. Р, C. In other 
words apart from the question of punishment, the Magistrate may 
think the case ought to be tried by the Court of Session, and pro- 
ceed under Chapter XVIII, but he may change his mind, again 
apart from the question of punishment, and decide to proceed and 
try the case himself, or send it to another Magistrate for trial. The 
latter case would occur if the commitment proceedings were being 
held before & Magistrate of the and class, who might think the case 
one fit to be tried by a Magistrate of the rst class. ОҒ. course the 
wide words in sections 207 and 2309 ;both cover the question of 


(1) (1879) 1. L. В, 24 Calo. 429, : 


THE CALCUTTA LAW JOURNAL, [Vor.U. 


adequate punishment, i.e. all cases where the Magistrate cannot 
adequately punish are spso facto cases which кыз to be tried by 
the Court of Session. 

We next come to the provisions of Chapter XXI of the trial of 
warrant cases by Magistrates. Section aor reads “The following 
procedure shall be observed by Magistrates in the trial of warrant 
cases.” I would point particularly to the word "trial" Where the 
Magistrate has decided that the case is one which ought to be tried 
by the Court of Session he has proceeded under Chap, XVIII with 
the procedure for commitment, and no question of trial of a war- 
ránt case comes in; i.e., no question of the provisions of Chapter XXI. 

The decision in Kaye mullad's case (т), and the present case ap- 
pears it is submitted with respect, to be based on the view that all 
proceedings in warrant cases (at any rate if they are shown in sche- 
dule II as triable by a Magistrate) dre necessarily trials of such cases 
up to the point of charge, and then section 254 settles the matter as 
to whether the case is to be committed or not. It is submitted that 
this is not the intention of the Code. Chap. XXI relates only to 
the trial of warrant cases and section яса is intended only as a 
Warning, and limit to the power of trial. The Magistrate has already 
decided to try the case, i, e, thatit is not one that ought to be Р 
tried, by the Court of Sessions, He then reaches the stage of 
charge, and is warned in section a54 that he must not proceed 
unless the case is tria ble under the chapter, (i. e, is not exclusively 
Sessions triable), unless he is competent to try it, (i. e., in the case 
of 3rd and snd class Magistrates, or say in a section 124A case has 
the necessary powers), and unless he can adequately punish it. If 
he has already thought of punishment, and decided to commit on 
that ground and proceeded under Chap. XVIII well and good, if 
not, he is here warned not to exceed his powers, It is difficult 
then to вее what other word than "shall" could be used in the 
following direction that, if all these conditions are fulfilled he 
“hall” frame a charge in writing. It appears with all respect to be 
straining the words to interpret into this “shali” that it is meant to 
override and limit the wide ordinary meaning of the words in 
section 207 and section 209, Cr. P. Code, and the apparent inten-. 
Чоп of the Code as given above оп @ frieri ground. 

. Thereis more inthe matter than this. If the words ofthe 
rection were interpreted in practice more strictly, it would only 
emphasize the correctness ofthe view at present expressed. The 
section states that if “at any previous stage of the case there is 

(1) (1879) L L, R. 24 Calc. 439, А 
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ground for presuming that the accused has committed an offence 
triabley etc, he shall frame а charge." At present in the more 
complicated type of case which it is not uncommon to try before a 
Magistrate, violent protests are raised by the accused if it is pro- 
posed to frame a charge while anything more than & formal witness 
remains to be examined, sven though there may be abundant 
ground for presuming that the accused has committed an offence 
triable under the Chapter.- The clear intention of the section is 
that a trial under the chapter before a Magistrate shall be a more 


summary procedure than the trial before a Court of Session. The ` 


accused naturally protest because the form of trial is sometimes 
unsuited to the type .of case to which itis applied, and in many 
cases it would bs unfair to ask the accused to cross-examine mate- 
rial witnesses while others remain to be examined, The practice 
therefore is to make the trial before a Magistrate approximate more 
to a trial before a Court of Session, to examine all the: witnesses 
except at most formal ones before charge, so that the accused knows 
the full сазе he has to meet, and then to give him time to cross 
eximine, Tha same result is reached in a trial before the Court of 
Session, by the witnesses being examined first before the Magistrate 
during commitment. The accused has then time before the trial 
to prepare his defence. Warrant case procedure is meant to bea 
stage between summons procedure where cross-examination must be 
performad at once, and Sessions procedure where the whole prose- 
cution evidence (except at most formal evidence) is before the 
accused for som»time, before he is asked to cross-examine. The 
Teal answer to the protests of the accused in warrant case trial, is 
not to ignore section 254, Cr. P. Code, and delay framing charge 
but to say that, it is “evident that the case is one which should be 
tried by the Court of Session. . This point of course has nothing to 
do with the question of punishment. 


Having framed a charge during a trial under Chapter XXI orat 
any stage before signing judgment there is provision in section 347, 
Cr. P. Code, for committing the accused to the Court of Session, 
(There із provision in section 346, Cr. P. Code, where the Magis 
trate thinks the case should be tried or committed by another 
Magistrate) Неге again we should surely expect the section to 
refer to adequate punishment, and not be in the wider words of 
soctions 207 and s09. Section 354 mentions allthe possible grounds 
оз which the case must be committed, i. e., that the offence is not 
triable under the chapter, that the Magistrate is not competent, and 
that he cannot adequately punish, why then introduce wider words 
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in section 347, Cr. P. Code, if there are no other grounds; if the 
case must be tried by the Magistrate if these three conditions are 
not present. Surely the only possible interpretation is that this 
section, аз it were, extends the provisions of section 207, Cr. P 
Code, and Chapter XVII to trials of warrant cases, just as section 
309 extends the provisions of Chapter XXI to cases where the 
Magistrate has changed bis mind in commitment proceedings and 
decided thatthe case is not one which -ought to be tried by the 


` Court of Session. 


In fact Kayemwilal's case (т) was committed under the provi- 
sions of section. 347, Cr. P. Code, though the learned Judges never 
referred to that section in their judgment. Hence it wasa case to 
which section 254 did at one stage apply, the Magistrate tried the 
case under Chapter XXI up to the stage of framing a charge, and 
then proceeded under section 347, Criminal Procedure Code, 
under a misapprehension. It was a case referred by the Ses 
sions Judge’ for quashing as illegal, and one in which the 
accused was represented before the High Court, and where there 
was ап argument for the accused against the order of commitment, 
It was a case where the Magis trate had admittedly committed on an 
error, where the Sessions Jud ge, and the accused, and probably the 
Magistrate when he saw his mistake, each thought the commitment 
should not stand, i. e., a fit case for quashing the commitment on 
general grounds, where no one really wanted to oppose the quash- 
ing of the commitment, Itis unfortunate, that such a case should 
form the foundation for such an important decision on a very im- 
portant provision of the Cole affecting the question of the whole 
power of Magistrates to commit cases to sessions, The other case 
quoted on the point, vir, the case of Amperor v. Bindheswari 
Goshain (a), is a decision by one learned Judge of the Court, ina 
case in which the parties were not represented, where the learned | 
Judge adopts in a very short judgment, the reason suggested by 


the Sessions Judge, which themselves are based on Kayemenllak’s 


caso (1). Moreover it was again a caso in- which the Magis 
trate had apparently made a mistake, and been of the opinion that 
the case was not triable by him, 

Section 348 must be referred to as the words КҮЛ sen- 
tence” appear there. The reason is historical As the section 
now stands the first paragraph is now superfluous except in so far 
as it provides for transfer to à Magistrate empowered under section 


` зо.. As it now stands it merely repeats the provisions of section 


(х) (1879) I. L..R. 34 Calc, 429. (з) (1919) 1. L. Ry 41 Al. 454- 
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154 except that it puts the situation the other way round, and states 
the Magistate shall commit unless he is of opinion that he can 
adequately punish. In the Code of 1882 the section stood that the 
Magistrate shall "ordinarily", if he considers the accused to be a 
habitual offender commit him to the Court of Sessions. The pro- 
vision appeared in the Police Act XIII of 1856, 

Doubtless here the idea was to limit generally the discretion 
of the Magistrate as to punishment in such cases, whereas the 
latter Codes allowed him discretion, if he thonght he could ade- 
quately punish, to try the case and give such punishment i0., 
allowed him to think that 2 years’ imprisonment or less might be 
adequate in such cases, while the earlier Code barely gave him any 
such option, The result now of the amendment is merely to repeat 
the ordinary provisions of section 254, Criminal Procedure Code. 
In such cases the only reason for commitment ordinarily would be 
the question of punishment, as they sre ordinarily simple cases, 
such that any Magistrate might reasonably try. 

Doubtless the question of punishment should ordinarily indicate 
the dividing line between what cases ought to be tried by the 
lower courts and what by the higher courts, the higher the punish- 
ment to be inflicted the higher the tribunal that should try. But 
it is submitted that the code does not intend to nor does it in fact 
make this the only consideration. 

We may again refer to the word "adequately" in section 354, 
Criminal Procedure Code. Punishments in section 53 of the 
Indian Penal Code are graded in order of severity. Imprisonment 
is severer punishment than fine, A Magistrate may think that he 
could more than "adequately? in fact to severely punish in а case, 
різ, that he could give say a sentence of 6 months’ imprisonment, 
whereas a more appropriate punishment would be a lesser one of 
fine exceeding Rs. r,ooo, If section я54 is strictly, interpreted, 
then the Magistrate because he thought he could, not only ade- 
quately, but more than adequately punish the offence, could not 
commit the casa at all for if "ought" in section 207 is to mean the 
same thing as section 254, Criminal Procedure Code, and section 
зо] is as limited as section 254 both limit his powers to „convict, 
This reductio ad sbsurdum may appear to be a mere verbal 
quibble, but it shows that "adequately"! in section #54, Criminal 
Procedure Code, if the view in Kayesmsu//ak’s case (1) is sound law, 
is used in a very loose sense. 

Again reference may be made to the case of forgery section 465, 

(1) (1879) 1. L. R, 24 Cale. 429. 
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Indian Penal Code, Under the 1898 Code, this, an offence 
punishable with imprisonment for two years or fine or both, was 
triable only by the Court of Sessions, i.o., although any first class 
Magistrate could in almost every case give a suitable punishment, 
There was recognition of the fact that this was a typo of case 
which always "ought to be tried by the Court of Sessions", apart 
from the question of punishmént, The offence has now been made 
triable by a Magistrate. If the view given in Kayemsd/ak’s case (1) 
is correct, then the legislature intendel at once to change from the 
position in which all forgery cases were triable only to the Court of 
Session, to one in which practically all were triable only by a 
Magistrate, It is spbmitted with respect that this was not the in- 
tention, and that there is no rea gon still why important and difficult 
forgery cases under section 465, Indian Penal Code, should not 
be committed to the Court of Sessions, 

Reference may also be made to sections s15 and 532, Criminal 
Procedure Code, These show that a commitment once made 


should be held good if reasonably possible. No commitment made. 


by & competent Magistrate or Court can be quashed except by the 
High Court and on a point of law, Under section 532, sven where 
the commitment is made by a Court purporting to have powers duly 
conferred which were not so conferred, the Court to which the case 
is committed is not bound to quash the commitment, if no objec- 
tion bas been made to the jurisdiction of the Magistrate, and if the 
accused has not been injured, 


If the view іп Xayestwiak's саве (т) is correct then section 487(8) 
of the Code of Criminal Procedure contains an entirely unnecessary 
provision, This states that nothing in section 482 shall prevent a 
Magistrate empowered to commit to the Court of Session or High 
Court from himself committing any case to the High Court. 
Section 484 refers to the case in which the court considers in any 
case that a person accused of the offences referred to in section 480 
and committed in its view should not be dealt with under section 
48o. Section 48o refers to offences described in the following 
sections, the maximum punishments for which are shown against 
each, viz. 1— 

Section 175, I. P. Code, simple imprisonment for 1 month or 
fine Rs. доо, 

Section 178, I. P. Code, simple imprisonment for six months or 
fine Rs. 1,000, 


(1) 879) 1. L. В. 24 Сак. 479, 
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Section 179, I. P, Code, simple imprisonment for 6 months or 
fine Rs. 1,000, 

Section 180, І. P. Code, simple imprisonment mes months or 
fine Rs. соо. 

Section 228, I. P. Code, simple ИРИК: for. 6 months or 
fine Rs. 1,000, 

In each of these cases a first class Magistrate can inflict the 
maximum punishment both of fins and imprisonment, According 
to the view in Kayemu//aks case (т), such Magistrates cannot com- 
mit such cases owing to the provisions of section 254, Cr. P. Code. 
If so the provision in section 487(2) appears to be unnecessary so 
far as it refers to section 482, 

We may also referto section 4 78, Cr. P. Code, which gives 
powers to Civil or Revenue Courts to commit to the High Court. 
Such Courts have no power to try cases, so that section 254 cannot 
come into question. Inthissection the same wide words ag in 
seetion 407 are employed, and the Civil er Revenue Courts are 
empowered to commit oases exclusively triable by the High Court 
or Court of Session, and such cases as they think ought to be tried 
by the High Court. There is a provision that in the inquiry, the 
Court shall have all the powers of a Magistrate under Chapter 
XVIII or Chapter XXXIII where that chapter applies. If the 
intention that the words “ought to be tried” should only cover 
cases where it was thonght that я punishment of more. than two 


years imprisonment, ог а fine of more: than Rs, 1,000 should be 


imposed, here if anywhere, it was necessary to make a clear 
provision that all other cases should be cent to a. pee 
to try. 

Lastly we may refer to the provisions of section $26; › Criminal 
Procedure Code as showing that the Code recognises that there are 
cases where the trial should be by a higher court apart from the 
question of punishment. The section provides amongst other things 
that, for example on the ground that а point of law of unusual 
difficulty is likely to arise or that'an order under the section will 
tend to the general convenience of the parties, as well as that a 
fair and impartial trial cannot be obtained in a subordinate Court, 
that the case may be ordered to be committed to the Court of 
Session. There appears to be по valid reason why а Magistrate, 
if he has a case before him, to which any of the conditions apply, 
might not ba allowed to commit the case to the Court. of Session. 
As already shown the provisions of the relevant sections are amply 
capable of bearing such an interpretation, and it is submitted with 

(1) (1897) I. L. R. 24 Сай. 499. ; 
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respect, only by straining the importance of one section (i.e., sec- 
tion 254) and one word of that section (i.e., shall) and- by giving it 
an undue prominence can such a reasonable and convenient view 
be held to be wrong. 

It is submitted therefore with great respect that an analysis of 
the provisions of the code abundantly supports the view that Kaye 
ы/а; caso (т) was wrongly decidéd, and decided contrary to 
the clear provisions of- the legislature. 

The present case under section 103 of the Presidency Towns 
Insolvency Actis peculiar in that punishment is unusually severe, 
as there is no option to fine the accused only. І may 
further point out that there is no appeal on facts against a sentence 
of imprisonment of 6 months or less imprisonment by a Presidency 
Magistrate. It would, it is submitted, be strange if it were held that 
Presidency Magistrates must try all cases triable by them where 
they think that 6 months or less is adequate punishment, and that 
no matter how complicated or important the case, if the punish- 
ment is to be less than this, the M agistrate must by law be the sole 
Judge of the facts, with no right of appeal'to any higher Court, 
and with no opportunity given to the Magistrate to pass over the 
duty of decision to the higher Court,’ With all modesty I can say 
there are cases tried by me in which the appropriate punishment is 
not more than віх months which I should not think fit to be tried 
by other Presidency Magistrates, I cannot think that the correct law 


“js that there are no cases, which the Code shows as triable by me, 


where the appropriate punishment is 6 months or lese, in which I 
might not hold reasonably the opinion that it would not be fair to 
constitute myself the sole and final arbiter of fact, In Kays- 
mullak’s case (т) the question of the powers of the Presidency 
Magistrates of course did not arise, -but on the general question 
here raised it is, I submit, of considerable importance, 
YOTE IV.— Discussion of the question whsiher a Magistrate is or 
is not bound to try case in which he can inflict ‘adequats punisk- 

. ment —sections 207 254, 247, Cr. P. Сой, 

. (¢) With reference to the history of legislation in regard to 
Criminal Procedure in India, in particular with Eine to the 
Codes of 1861, 1872, 1898, 1923. 

History—ltis not without interest to trace the history of the 
appropriate sections. 

-The discussion throws some light o on difficulties that have arisen 
in connection with the sections, in particular on sections 207, £09 
#15 and 347. Until 1882, Presidency Magistrates did not come 

(1) (1897) I. L. R 24 Cale. 429, : 


€ ~- 
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under the Code of Criminal Procedure, Their procedure (as 
Police" Magistrates) was governed by the Police Act XIII of 1856, 
amended by the Calcutta Police Act IV of 1866, up till 1877, when 
the Presidency Magistrates Act (IV of 1877) was passed. Commit- 
ments to the High Court and trials by the High Court, were 
governed by the High Courts Act s4, 25, Vict, Reg. ch, CIV 
ie. by English procedure, and by‘ much Acts as the Criminal Pro- 
cedure Supreme Courts Act XVI of 1852, XVIII of 1862 (which 
repealed Act XVI of 185s in those parts of British India in which 
the Indian Penal Code of 1860 was in force) and the High Courts 
Criminal Procedure Act X of 1875, After 1882 the procedure was 
substantially the same as it now is. Thus the Criminal Procedure 
Codes of 1861 (amended by Act VIII of 1869) and 1872 contain 
no provisions relating to the procedure in trials by the High Court. 
The latter Code of 1872 does contain provisions for commitments 
to the High Court, in cases . where aus British subjects are 
involved. 

The first point to be considered is that relating to the dofini- 
tions of °“ enquiry” arid “ trial” for to some extent the schemes of 
the Codes are bound up with those definitions,.and their provi- 
sions are to be read in the light of the seinen and.the schemes 
they indicate. 

In the Code of 1861 же” hija: s cun] {ө ” Tho жек 
“enquired into” shall be deemed to comprise every proceeding 
preliminary to trial, and the мота “ determined" to comprise trial, 
and every subseqdent proceeding, including the аныл of 
the offender, 

In the Code of 1878 we haves баа" Inquiry ааб: апу 
inquiry which may be conducted by а Magistrate or Court under 
this Act” “' Inquired into’ means and includes every proceeding 
preliminary to trial" Trial— Trial means the proceedings taken 
in Court after a charge has been drawn up, and includes the 
punishment of the offender.” 

* It includes the proceedings under chapter XVI (Trial of Sim- 
mons Cases) and XVIII (Summary Trials) from the time when 
the accused appears in court.” 

It is interesting tb note that. the Frendeses Magistrato et 
includes. no definition of ‘ trial’ or.‘ enquiry’, 

In the Code of 1888 we have: Inquiry“. Inquiry кее 
every inquiry conducted under this Code Py 8 РНЕ 
Court, , 

Trial—There is no definition of “ trial” i ір this Code, . ` 
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Inthe Code of 1898 we have: Inquiry—" Inquiry includes 
every inquiry other than a trial conducted under this Code by a 
Magistrate," or Court, 

"There is no definition of trial. 

In. the Code of 1923, we have the same definition of ‘inquiry’ 
and again no definition of “ trial.” 

The provisions іп the. Code of т86г to distinguish between 
"enquiry" and “ trial” do not appear to have been very clear and 
hence we have the amendment of 1872, where a very clear distinc- 
tion is made. In the Code of 1861, the only place where І can 
find “ determined" is in section 233 “ when the Magistrate has 
determined to send the accused before the Court of Session for 
trial. etc.” 

-In the Code of 1861, chapter X1I " Of preliminary enquiry by 
the Magistrate in cases triable by the Court of Session,” we have 
the appropriate provisions, starting from the complaint. Similarly 
we have in chapter XIV. “ Of cases triable by the Magistrate in 
which a warrant on complaint may issue,” the appropriate provi- 
siona starting from the complaint. In this Code there is not a sepa- 
tate provision for “ Commencement of Proceedings,” and “ Com- 
plaints.” Chapter XIV simply states in sections 249 and 250, that 
the provisions of chapters ХІІ and XIII apply in such cises, but 
the word ‘determined’ does not appear, though the chapter talks 
later of "trial." 

Thus we have two separate chapters for cases to be committed 
and those to be tried, and referring to the definitions, the idea, 
though not as clear as it might be, appears to be for provision for 
enquiry before trial in each caso, 

‘In Chapter XII, section 179 we havo ‘when a complaint is made 
that any person. has committed any of the offences specified and 
triable exclusively by the Court of Sessions, or which in the opinion 
of the Magistrate ought to be tried by the Court of Session, &c.' 
Again section a26 “ When evidence has been given which appears 
to be sufficient for. the conviction of the accused person of an 
offence which is triable exclusively by the: Court of Session or 
which, in the opinion of the Magistrate, is one that oughtto be 
tried by the Court of Session, etc." Ifthe Magistrate is a Justice 
of the Peace and the accused is а. European Britlsh subject, he 


„shall be sent for trial before the Supreme Court ‘of Judicature. 


There is no provision аз to the manner of trial by the Supreme 
Court, and no provision corresponding to a15, Crimingl Procedure 
Code (1923) for-quashing any commitment. e 
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“ Again section 956 corresponds to present section 347 and 
provides for commitment if from any cause. the same is one 
which the Magistrate is not competentto try, or which, in the 
opinion of the: Magistrate, ought to be tried by the Court of Session, 
the Magistrate shall stop further proceedings under this chapter, 
and shall proceed in accordance with chapter XII of this Act for 
conducting the preliminary enquiry in cases triable by Court of 
Session," . 

Thus the present wide words of sections 207, 209 and 347 date 
from the first Code of 1861, and moreover that Code contains no 
words adequately punish as in section 254 of the present Code, 

In the Code of 1872, there are some wide differences. “ Trial” 
is defined in the clearest terms but there is again some confusion 
for Chapter XVII is headed “ Trial of warrant cases Бу Magis- 
trates” and then goes оп to make provisions for the proceedings 
before charge, which are nor “trial” according to the definition, 
In this Code, the preliminarias of “ complaint" and “ summons” 
are separately provided for in separate chapters Chapter XV 
" Of enquiry into cases triable by the Court of Session of High 
Court" begins with section 18g. ‘The following procedure shall 
be adopted in inquiries before Magistrates in cases triable by 
the Court of Session or High Court.’ This means according to the 
schedule, in all cases, аз by note 3 all cases shown °’ as triable by a 
Magistrate, are triable by the Court of Session. 

Section 195 runs © When the Magistrate finds that there are not 
sufficient grounds for committing the accused to take his trial before 
the Court of Session or High Court, he shall discharge him, unless 
it appears to the Magistrate that such person should be put on his 
trial before himself, in which case he shall proceed under Chapter 
XVI (Summons cases) XVI“, (Warrant cases) or XVIII Gum 
: trials,)” 

Section 196 enacts a similar provision to that in section 226 of 
the Code оѓ 1861, and in similar terms, 

“ When evidence has been given by a Magistrate, which appears 
to justify him in sending the accused person to take his trial for 
an offence which is exclusively triable by the Court of Session or 
the High Court or which, in the opinion of the Magistrate is one 
which ought to be tried by such court, the accused - person shall be 
sont for such trial before the Court of - Session or High Court as the 
case may be.” . 

` The section makes provision for the commitment by age) 
Gourts of European Bron subjects to the High Court, 


xU 
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Chapter XVII “ Of the trial of warrant cases by Magistrates” 
begins with section 213. : The following procedure shall be observ- 
od by Magistrates in the trial of warrant cases. Then section s14 
states that the provisions of chapter XV, sections 190-194 apply to 
trials under this chapter, This is rather confusiug, in view of the 
definition. 

Then we have section аат providing that “in any trial" if the 
саве is one Һе thinks ought to be tried by the Court of Session or 
High Court, he shall “stop further proceedings," etc, following 
the words of section 256 of the Act of 186r. 

Section 216 provides if the Magistrate finds that an offence is 
apparently proved against the accused person, which such Magis- 
trate is competent to try, and which in bis opinion, could be ade- 
quately punished by him, he shall prepare in writing a charge 
against the accused psrson, 

This is the first appearance of the words of present section s54 
“ adequately punish." Moreover, in this Code there is no provi- 
sion as to enquiry where the M agistrate thinks the case " ought to 
be tried” by the higher Court, as in section ао] now. But the 
provision appears in section 197 corresp onding to section 226 of 
the Code of 1861. This Code of 1872 has also the wide 
words quoted in section 195, “unless it appears that the 
accused should be put on his trial before himself,” The reason 
appears to be that the scheme жаз іо make the “ enquiry” provi- 


‘gions apply to all cases, up till charge, in view of the clear defni- 


tion of trial, and it left section 196 and section ast to enunciate 
the general principle that cases could be committed which the 
Magistrate thought ought to be tried for any cause by the higher 
Court.. It is significant that іп the later Codes the old section was 
restored by section 407. Moreover, the wording of this Code, 
would appear to give better authority forthe view that the Magis- 
trate must try if he сап adequately punish, it was оп this Code that 
the rulings in 3 Mad, 389 and 3 Cal. 495 were based, and they 
clearly enuncigte the contrary. 

When wo turn to the Code of 1882, we find that the definition 
of “ trial” has been abolished and itis evident that the intention 
is that the apparent illogicality of the earlier Codes should be 


removed, that all proceedings in the chapter XXI and of the trial of 


warrant cases by Magistrates for example shall be taken as "trial," 
There isin fact no need for the definition of trial ` 

The Code provides for all trials by Court of Sessionp and High . 
Court, and in section 207 we return to the wording of section 179 
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ofthe Code of 1861. Then we have а curious amendment which 
has led to some confusion and to further amendment in 1923, I 
refer to section 347. This, which repeats section 256 of the Code 
of 1861, and section зат of the Code of 1872, is taken out of its 
place in the Chapter of warrant trials and put in а general chapter, 
and the words “ become in any inquiry before a Magistrate, or in 
any trial before a Magistrate before finding judgment, &c." I have 
not the materials before me, but it is not a far-fetched guess that 
the words “ before signing judgment" were put in as a result of the 
decision in Kwérwisola's case (т). As that was a decision to the 
effect that section sar of the Code of 1872 intended so to enact. 
The mystery is, why the section was made to apply to “any en- 
quiry." It brings it into conflict with Chapter XVIII, and the words 
stopped further proceedings and commit the accused under the 
provisions hereinbefore contained are self-contradictory, I may 
surmise again that the amendment was made with an eye on the 
provisions of the Code of 1872, and if the definition of “trial” 
there had stood, the amendment would have been understandable. 
Under that definition, there was a sort of enquiry stage in a “trial” 
of a warrant case and the words, like the words '' before signing 
judgment" could be understood as put in to cover the whole stage 
ofa “ trial" in a warrant case, But in the 188s Code, this confu 
sion of the previous Codes was removed, and the only enquiry 
“ left, was that under Chapter XVIII These words “In any 
enquiry before a Magistrate” are therefore unnecessary. In 
amending the section in 1923, to remove the difficulty it appears 
that thé wrong - words, viz, “stop further proceedings” were 
removed. Those words were quite clear in reference to a “trial,” 
the Magistrate was to stop further "trial" proceedings and conti- 
nue under chapter XVIII, The section would have been clear 
ifthe word “In any inquiry" had been omitted and the words 
“ stop further proceedings" been allowed to remain, Removing 
the section to a general chapter makes it cle&r that it applies 
to trials in summons cases, and summary trials. The ка 
amendments in the Codes, do not affect the question. 

The discussion above then shows how since 188a, the "trial" 
chapter relating to warrant cases has been clearly distinguished 
from the "enquiry" into cases which the Magistrates think “ought 
to be tried” by the Court of Session, and shows that there is no 
warrant for making the provisions of section 264 eferred to section 


(1) (1878) 1. L. R. 3. Calo, 495. 
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207, In fact those wide provisions were put back after having been 
omitted from the Code of 1872, which introduced the words 
“adequately punish” into the section corresponding to section 254 
Cr. P. Code, 

The point is made even clearer by reference to the Presidency 
Magistrates Act IV of 1877. This is a Code of Criminal Procedure 
for Presidency Magistrates and many of its provisions are identical 
with those of the Code of 1882. Nevertheless it contains no dofi- 
nitiori of “enquiry” or “trial” at all. | 

Chapter VIII is “оѓ enquiry into cases triable by the High 
Court," Section 8r runs “cases, triable . by High Court in the 
exercise of its Ordinary Original Criminal Jurisdiction, or which, 
in the opinion of the Presidency Magistrate before whom the 
accused person is brought, ought to be trisd by such Court,” shall 
be enquired into by a Presidency Magistrate ; and in such enquiry 
he shall adopt the following procedure. Saction 87 corresponds to 
present section 209, Cr. P. Code. Section 88 repeats section 226 
ofthe Code of 1851, providing for commitment when there is 
evidence justifying commitment : for an offence triable exclusively 
by the High Court, or which, in the-opinion of the Magistrate 
ought to be tried by such Court, Section 89 corrésponds to section 
233 of the Code of 1861, 

* “When the Magistrate determinesto commit the accused person 
for trial before the High Court, he shall after the evidence has 
been recorded frame a charge under his hand declaring with what 
offence the accused person is charged, and (subject to the provi- 
sions of the High Courts Criminal Procedure Act, 1875) commit- 
ting him for trial by such Court on such charge.” 

Chapter X is “Of the trial of cases by Presidency Magistrates” 
there is по separate chapter: for summons cases, the procedure 
described is a mixture of the present procedure for summons cases 
and that for warrant cases. No evidence need be recorded if less 
than six months imprisonment ora fine of over Rs, 200 is to be, 
awarded. In cases “in which the Magistrate has power to impose 
imprisonment for a term-excesding six months" (i.e, now called 
warrant cases) there shall be а formal charge on the day fixed for 
trial, the substance of the complaint is to be stated to the accused 
and he shall be asked if he has any cause to show why he should 
not be convicted, If he shows no cause evidence is taken, A 
charge is to be drawn up where necessary as goon as the Magistrate 
is of opinion that a prima facie case is established, Я 

Finally section 127 corresponds to.section 256 of the Code of 
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the poyers conferred on them thereby as being the same as those 
of two Justices of the Peace. 

Thus when the Presidency Magistrates Act IV of 1877 was 
enacted, making a whole series of offences as given in the schedule 
therein triable by Magistrates, it would indeed have been a "start- 
ling proposition,” if it had beea the fact that they were thereby 
compelled to try all those offeaces in cases where they thought a 
punishment of 2 years’ imprisonment was adequate. 

If this was the position, thsre has been no subsequent amend- 

“ment to suggest that the position has changed. This concludes 
the historical discussion to throw light on the question whether it 
was ever intended to enact that Magistrates have no discretion in 
committing cases to Sessions, beyond consideration of the question 
of punishment. 

The history of the earlier procedure, and the ‘amendments 
made in 1872 are clearly sot out by Sir James Fitz Jamoa Stephen 
in his “History of the Criminal Law of England” in Vol, III. In 
pages 323 et soq, he discusses at length the terms of the Code of 
1882, with some reference to previous history. In his analysis 
relating to trial and commit ment at page 335 he states, 

“The case may be one which the Magistrate is competent to 
dispose of himself, and which he.thinks would be sufficiently 
punished on conviction by the axercise of his judicial; powers, In. 
this event he way proceed to try the case," 

And later “The Magistrate, however, may not be competent to 
try the charge brought against the accused, or may consider that 
the case ought to be sent for trial before the Court of Sessions.” 

As he was the Law Member responsible for putting through the 
Code of 1872 his views are entitled to consideration. ў 

The Reference then came up for hearing before Suhrawardy 
and Jaek JJ. who made the 7ollowing order of Reference to the 
Fall Bench. i 

Order cf Reference, P 

This is a Reference by the Chief Presidency Magistrate under 
section 433 of the Code of Criminal Procedure under the following 
circumstances, On the complaint of one'ofthe Judges of this 
Court presiding over the Insolvency Court, the accused in this case. 
were placed for trial before the Chief Presidency Magistrate оп а 
charge under section гоз of the Prosidency Insolvency Act, Tho 
learned Magistrate thought that the case was one which was fit to 
be tried in the High Court Sessions and committed the accused to 
the Sessions. On the marter coming up before Mr, Justice Back’: 


July, то, 


450 


CRIMINAL. 


1989, 
rya 
Emperor. 
т. 
Grish Chunder 
Kundu. 


THE CALCUTTA LAW JOURNAL, {Vou TL. 


land presiding then over the High Court Sessions, the learned 
Judge, being of opinion that the commitment was illegal, quashed 
it and sent the case back to the trial Magistrate with the following 
order: “The order will be that the commitment be quashed. The 
record with a copy of the judgment will be returned to the Chief 
Presidency Magistrate in order that he may deal with the com- 
plaint according to lew.” On the matter going back to the Chief 
Presidency Magistrate it was urged on behalf of the accused that 
the effect of the order of Mr, Justice Buckland was that the accused . 
stood discharged and that the proceeding could not be continued 
against them without a fresh complaint, The learned Chief Presi- 
dency Magistrate feeling doubtful about the matter has made this 
Reference and has submitted the following points for the decision 
of this Court: "(f) What is the correct interpretation of section 
115 of the Code of Criminal Procedure? (f) Does it give :power 
to the Judge presiding at the Sessions to quash a commitment 
made.to him by a competent Magistrate ? (ИЛ) Does it refer toa 
power of the High Court in its Revisional Jurisdiction? (fv) Does 
it refer to both of these powers ? (v) If it gives the power referred 
to in (4), what is the effect when the Judge so presiding quashes а 
commitment? Has it, as suggested by the accused in their peti- 
tion, the effect of a discharge, so that the committing Magistrate 
has no further jurisdiction in the matter, in the absence of a fresh 
complaint or can the Magistrate proceed with the case as it stood 
prior to his passing the order of commitment? (vef) Subsidiary to 
the question raised in (s) is the question whether the Judge presid- 
ing ‘at the Sessions has power to direct what shall be the 
effect of his order quashing the commitment. (рй) The learned 
Judge in the present case has quashed the commitment 
бп a. point of law, viz, that. the charge in the case 
under section 103 of the Presidency Towns Insolvency Act is 
one punishable with a maximum imprisonment of two -years, that 
this being not more than’ the maximum punishment the Magis- 
trate could award, bis order of commitment was illegal," 

It is to be noted that the offence under section 103-of the Pre- 
sidency Insolvency Act is punishable with imprisonment for two 
yoars and is within the competency-of the trial Magistrate, 

Two principal points emerge out of the facts of this case for 
determination—{1) Whether- the learned. Judge presiding over 
the-High Court Sessions had power. under the law to . quash- the 
commitment. (a2) Whether the commitment by the Chief а 
Magistrate was illegal and w//ra. vires, 
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As yegards the first point, we have grave doubts as to the 


powers of a Judge presiding over the High Court Sessions to- 


quash a commitment made by a competent Magistrate, 
The learned Judge purported to act under section ars of the 
Code of Criminal Procedure. That section says that the commit- 
ment once made by acompetent Magistrate can be quashed by 
the High Court only, Now, the learned Judge is of opinion 
that the expression “High Court” in that section includes a 
Judge presiding over the Sessions of this Court and in support 
of that view he has referred to section 266 of the Code of Criminal 
Procedure. That section, to our mind, does not include within 
the term “High Court" а judge presiding over the Criminal Ses 


sions of that Court, There is no complete definition of “High. 


Court” in the Code but in section 4 clause (f) itis said to inclu- 
de several Courts which are not ordinarily called High Courts 
but which exerci«e the powers of the highest criminal ‘Court of 
appeal, Section 166 does not extend or limit the connotation of 
the expression “High Court” in section 4 but enumerates certain 
courts for the purpose of chapter XVIII excluding certain other 
courts which are mentioned in section 4. Section 366 enumerates 
the Courts which are to be considered as ‘High Courts for the pur- 
pose of section 367 which lays down that all trials before а High 
Court shall bs by а jury. In section 273 the terms ‘High Court" 
апа "Judge" are both used. It says that when it appears to the 
High Court—meaning High Court as enumerated in section s66.— 
that any charge is clearly unsustainable the Judge (who is appoin- 
ted to carry out the functions of the High Court under Chapter 
XVIII) may make on the charge an entry to that effect, It seems 
tous that the High Court as mentioned in section ars is the 
High Court the powers of which are exercised by a Bench appoin- 
ted by the Chief Justice. The proper Court, therefore, which 
can quash the commitment under section 215 is a Criminal Bench 
so constituted, This poiut has not come up for decision up 
to now, but it was adumbrated in the case of Phanindra Nath 
v. Amperor (т) where one of the Judges constituting the Bench 
expressed -hie doubt as to whether in the exercise of the 
ordinary . appellate jurisdiction the Criminal Bench had power 
to quash a commitment made to the High Court for 
trial under its ordinary criminal jurisdiction, But the point 
was left undecided asthe application before the learned Judges 
failed upon some other ground. We do not see any reason why 


-(1) (1908) I. L. R 36 Calc. 48. p 
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this Criminal Bench being constituted by the Chief Justice for 
trial of criminal cases has no jurisdiction to quash a commitment 
to the High Court Sessions in view of the fact that the commit-1] 
ment was made by the Chief Presidency Magistrate who is 
amenable to our ordinary appellate and revisional jurisdiction. 
We аге clearly of opinion that the learned Judge presiding over 
the High Court Sessions had no power under section s15 to 
quash the commitment, 

The second point adverted to above raises a question of some 
difficulty on which there is a considerable divergence of opinion, If, 
as we are of opinion, the learned Judge presiding over the High 
Court Sessions could not act under section s15, he had jurisdic- 
tion to quash the commitment under section 532, The proper 
object of the enactment appears to be that where a commitment 
has been made a Magistrate who is not competent under section 
366 to make it the Court of Session or the High Court may quash 
the commitment if itis of opinion that it has injured the accused 
or if objection was taken to the legality of the commitment at an 
earlier stage. The section, as has been observed in Auperer v. 
Madhav Laxman and ansther (1) has no application where the 
Magistrate who committed had the power, and the proper proce- 
dure would be to make a reference to the High Court with a re- 
commendation that the commitment should bs quashed presum- 
ably under section s15 of the Code. But if it is construed as 
including а case of a Magistrate having jurisdiction to commit 


“but making а commitment not warranted by law the question that. 


falls for determination is whether in the present case the learned 
Chief Presidency Magistrate acted without jurisdiction in com- 
mitting the case to the Sessions. Mr. Justice Buckland has held 
relying upon the decision of this Court in Qween-Emóress v. 
Kayemullak Manda] (з) that the maximum punishment awardable 
under section 103 of the Presidency Insolvency Act being with- 
in the competence of the Magistrate he had no power to make 
the commitment unless he was of opinion that he could not in- 
flict adequate punishment which opinion he could not entertain 
in the present case, In Xayemullak’s case (2) the commitment was 
made by а Magistrate on a charge under section 147, Indian 
Penal Code. The case was heard by a Division Bench of this 
Court, and it was held that the commitment was not necessarily, 
illegal inasmuch аз the offence under section 147 is punish- 
able with an unlimited amouut of fine which might be heyond the 


(О (1918) f. L. R, 43 Bom. 147 (153). (ә) (1897) 1. L. R, 34 Calc. 4200 
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power of the Magistrate to impose, But the learned Judges 
went on to say that as the Magistrate did not think that he con- 
sidered that case to be one in which he was not competent to in- 
flict an adequate punishment he could not under section 254 of 
the Criminal Procedure Code commit the case to the Sessions. 
The view taken in Aayemu//ak’s case (r) has been followed in 
several cases in Bombay and Allahabad of which it is enough for 
our present purpose to refer to two of the latest decisions, namely, 
Emperor v, Achaldas Jethamal (a) and Emperor v. Bindeshri Ge- 
shain and another (3). On the other hand, several other High 
Courts, have taken quite a different view: Crows Presenter v. 
Bhagavathi (4); The Crown v. Ali and others (5); King-Emperos 
v. Jshakat (6). We have given our anxious consideration to this 
point due to the conflict of opinions, and we feel disposed to agree 
with the view taken in the Madras, the Punjab, and the Rangoon 
High Courts, The authority of Xayemullak’s case (т) is toa great 
extent weakened by the absence of reference to an earlier decision of 
this Court, in which the point came up for decision. In the case of 
The Empress v. Kudrutooliak (7), the prisoners were charged with 
rioting under section 147. The Sessions Judge made’ a reference 
to this Court with a recommendation to quash the commitment on 
the ground that as the Magistrate had framed charges-under section 
220 of the old Code (corresponding to section 354 of the new Code) 
he was bound either to convict or acquit the accused but had no 
power to commit him to the Sessions. The learned Judges held 
that the Magistrate had ample power under section sar (347) to 
commit the accused at any stage. Xayessw//ad’s caso (1) and the or- 
der of Mr. Justice Buckland relied on section #54 of the Code 
and the opinion was expressed that when a Magistrate frames 
a charge under section 254 of the Code he must either convict 
or acquit the accused, With great respect we think that sec- 
tion 254 has no bearing on this question. If it is held that after 
charge is framed by a Magistrate under section s54 he is bound to 
try the accused himself and either to acquit or convict him, section 
347 becomes to a great extent nugatory. Under that section the 
Magistrate can commit the accused at any stags of the proceedings 
before he has signed his judgment, if he is of opinion that it із а 


(1) (1897) 1. L. В. a4 Calc, 489, (8) (1915) 1. Le R. 38 Bom. L. R, 193- 
(3) (1919) I. L. К. 41 АЛ, 454. (4) (1918) Т. L. R, 43 Mad, 85. 

(5) (1917) Cr. J. 54. (6) (1924) L. L. R. 3 Ran. 41. ' 

(7) (1878) L L. В. 3 Calc. 495; 2 С. R з. 
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case which ought to be tried by a Court of Session or High  Cowt. 
If the Magistrate is empowered to commit the accused before he 
has signed his judgment that stage must arise after he.has framed 
the charge under section 254 and finished the trial The answer 
to the argument advanced in Kayemu//aA's case (т) that the Magis 
trate having framed the charge must either convict or aquit 
the accused is given in  Xwérwioelig's case where the view 
is expressed that section 347 must be read as a proviso to 
section 254, namely, that the Magistrate must either acquit or 
convict the accused provided he decides not to commit him 
to the Court of Sessions, The learned Judge in Kwdrutoollah’s 
case (з) have very pertinently observed that though the explanation 
to section 320 of the old Code provided that if a charge ія drawn 
up the prisoner must either be convicted or acquitted, it did not 
require that the conviction or acquittal must be by the Magistrate 
who drew it, We may in passing refer to the words “ who in his 
opinion should be adequately punished by him.” Those words 
were intended to cover a case when the Magistrate is of opinion 
that he could not sufficiently punish the accused. But they were 
not in Ltt, put, restrictions upon the power of the Magistrate 
given во widely uader section 347 to commit for any reason what- 
soever, The power to commit is conferred by sections 207 and 347. 
Under section 907 the Magistrate will commit the case to the Court 
of Session where it is exclusively triable by that Court or 
if in the opinion of the Magistrate it ought to be tried by ‘such 
Court. The same words are repeated in section 347 which 
empowers a Magistrate to commit if he finds that the case which 
is not exclusively triable by the Court of Session should be tried 
by that Court. .There is no limitation in law on the power of the 
Magistrate to commit if he is of opinion that the case ought to be 
tried by the Court of Session. There is, in our opinion, no justifi- 
cation for holding that the Magistrate can commit a сазе to the 
Court of Session, only when һе cannot award adequate punish- 
ment. There may be cases where other considerations than 
adequacy of punishment may prevail upon the Magistrate to com- 
mit the case to the Sessions, One of such circumstances arose in 
‘the Punjab case where in a case of mutual riot the сазе against the 
other party was committed to the Sessions and the Magistrate 
thought that the case before him which was under section 147 
should also be committed to the Sessions in order to avoid conflict 
of’ decisions on the same facts. Such cases came .up for considera- 
tion before the Allahabad High Court also; and the learfind Judges 
(1) (1897) I. L. К. 24 Cale, 419. (a) (1878), I. L. К. 3 Calc. 495. 
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were'of opinion that the procedure adopted by the Magistrate was 
proper (1886 А. W. N. p. 356, 1900 A; W. N. p. 200), t must of. 
course be concededithat when.a Magistrate has committed a caso- 
which he: should not have in the circumstances. of that case: 
committed such commitment may be quashed under section “ars 
on the merits, We may also refer to Asuate: Kéyburt (1): where а 
commitment under section 147 was quashed, оп the: recomménda- 
tion ofthe Sessions Judge by a Criminal Bench of this. Court- 
without assigning any reason. It may be noted here that in: 
the case before us the Chief Presidency Magistrate-had made up his: 
mind at the beginning of the trial to commit the accused and’ pro- 
ceeded with it under Chapter XVIII. But we are not concerned. 
now. with the question of the propriety or otherwise of. the- proce-- 
dure adopted or of the order passed by him, 

In the view that we entertain onr the. questions raised before us. 
we answer the points enumerated in the letterof reference by the 
Chief Presidency Magistrate in the following way :— E 

Points Nos, 1-4—In our opinion the Judge presiding over, tho 
High Court Sessions has no powerto quash a commitment made 
to him by а competent Magistrate.. It can only, ba quashed by 
the High Court in the exercise of its revisional jurisdiction.: 

Points Nos, 5 and 6.—If the Judge has the power to quash the 
commitment and if he acts under section sig it seems to ua that 
the accused should stand discharged’ but if the Judge acts. under 
section 532 of the Code of Criminal Procedure; he has power to. 
direct a fresh enquiry by a competent Magistrate: 

Point т. — According to the view we have expressed above the 
learned Judge was not right in quashing the commitment on the 
ground that the Magistrate had no power to commit unless he was 
satisfied that he could not award adequate punishment, — 

As the questions that were submitted before us for. determina- 
tion are all of general importance touching the right of, the subject 
to claim the privilege of a trial by jury even in a;case.which is 


triable by a Magistrate, and. where the Magistrate is also of the same - 


opinion, we refer the following ек for determination to a 
Full Bench :— 

(1) Has а Judge presiding over the Sessions of the High Court 
power under section srg of the Code of Criminal Procedure to 
quash a commitment made to him. by а competent Magistrate:? 

(з) Where in a case triable Ьу а Magistrate and not exclusively 
triable by а Court of Session the. Magistrate commits to. e Court 

(1) (1873); " W. Re 14. Cre 
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of Session being’ of opinion that it should be tried by that Court 
without saying-that he could not award adequate punilhment 
or the case is such where maximum punishment is within the com- 
petency of the Magistrate is the commitment without jurisdiction ? 

. Under the High Court Rules, (Appellate Side) the case is 
referred to a Fall Bench for orders. 

Mr. Debendra Narain Bhattacharya, (Officiating Deputy Legal 
Remembrancer) (with Mr. Nirma! Chandra Chakrabarti) for the 
Crown: The real poiat in the case is the and question referred to 
the Full Bench, which is as follows :— 

“Where ina case triable-by a Magistrate and not exclusively 
triable by a Court of Session the Magistrate commits to the Court 
of Session being of opinion that it should bs tried by that Court 
without saying that he could not award adequate punishment or 
the case is such where the maximum punishment is within the com- 
petency of the Magistrate, is the commitment without juris- 
diction? " 

Now if this question is answered in the negative, that is to say, 
that such-commitment is without jurisdiction then the first question 
referred to the Full Bench does not arise, 

Now if such commitment is competent, it can be only done 
uuder S. 347 Cr. P. C. Section 347 is no doubt wide. Büt T submit 
that section 347 is limited by section 254. 

At one stage of the trial namely at the stage where tho Magis- 
trate is to. make up his .mind as to whether he should framea 
charge under section 354 then even section 347 is applicable 
and the whole question at this point of time is 

(r) whether: the accused has committed an offence triable 
under this chapter; .  . е 

(a) the competency of the Magistrate to try it , and 
~ (3) the adequacy of punishment. 

-+ These are the only tests at the time when section s64 comes to 
be applicable— a time when section 347 also has application. 
*' "Therefore, at this stage section 347 cannot be allowed to mean 
any further consideration than those stated above ; itis unredson- 
able to think that at a later stage any consideration other than 
those and qualitatively new should guide the Magistrate in acting 
ünder section 347. Section 347 only carries the same considerations 
and continues them up till the time prior to signing the judgment. 
~ These considerations would otherwise end with section s54. 
Section 347 only keeps these considerations alive till the signing of 
the judgment, This js the proper function of section 347. 
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Refers to Sir Henry Privsep’s Criminal Procedure Coie. ‘Now 
what are considerations other than those already -mentioned which, 
are claimed under the alleged extended and .wide meaning of 


section 347. These are mentioned in the referring order namely: 


the case may be otherwise complex, there may be, an. important 
question of law and such other things as stated at pp. 19 and 37 of 
the paper book. These are identical circumstances я by 
section 586 (т) (b) (d) (e) (iv) and (3). 

So ifthe Legislature has provided for these circumstances i in 
section 536 and has given that power only to High Court why these 
same considerations or considerations analogous to them be read 
into. Section 347 empowers the Magistrate to commit on the 
ground that the language of section 347 із very wide. . 

The following judgments were delivered : 

Rankin, C.J. :—On the rgth September 1928, Lort-Williams J, 
exercising the jurisdiction of the High Court under the Presidency 
Towns Insolvency Act (III of 1909 as amended by- Act IX of 1926) 
and bsing of opinion that there were grounds for thinking that 
certain insolvyents had committed offences under section 103 of the 
said Act, made a complaint un ler section 104 thereof to the Chief 
Presidency Magistrate of Calcutta, The Magistrate issued process 
on the accused and from the earliest stage of the proceedings deter- 
mined to conduct them under chapter XVIII of the Code of Crimi- 
nal Procedure, being of opinion that the case was one which ought 
to be tried at the High Court Sessions, On the ryth December 
1928, he formally committed the three accused, Girish Chandra 
‘Kundu, Sudhir Chaudra Kuadu and Pramatha Nath Kundu 
accordingly. Oa the 8th of March 1929 the case came before 
Buckland J., in the Ordinary Original Criminal Jurisdiction of the 
Court, The learned Judge took the view that as on. conviction for 
an offence under section 103 of the Act of 1909, the maximum 
punishment to which the accused is liable is imprisonment fora 
term which may extend to two years and as‘thereis no provision 
for imposition of a flue in addition to imprisonment, it. was not 
possible to say of the offence charged that it. could not be ade 
quately punished by the Magistrate who has power to impose two 
years! imprisonment, In this view, being of opinion that the com- 
mitment was illegal; Buckland J. directed that the commitment be 
quashed and that the record, with a copy of his judgment, be 
returned to the Chief Presidency Magistrate in order that he might 
deal with the complaint according to law. The aocused persons 
had an opportunity before Buckland J. of being heard upon the 
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question whether'the commitment should bs quashed, but nothing 
was urged upon this point on their behalf. Whenthe matter went 
back to the Magistrate, they filed a petition contending that the 
order of Buckland J., read as a whole amounted toa discharge of 
the petitioners, The Magistrate thereupon has acted under section 
431'0f the Cole of Criminal Procedure with а view to obtaining a 
decision upon certain questions of law which he has indicated. 
Section 438 provides thata-Presidency Magistrate may, if he 


- thinks fit, refer for the opinion of the High Court any question of 


law which arises in the hearing of any case pending before him ; 
and section 433 provides that when a question his bsen so referred’ 
the High Court shall pass such order thereon as it thinks fit and 
thall cause a copy of such order to Бе sent to the Magistrate by 
whom tho reference was made, who shall disposo of the case con- 
formably.to ‘the said order. It will be observed that while the 
power of the Magistrate is to refer any question oflaw, the power 
ofthe High Court is to pass such.order thereon as it thinks fit. Ia 
the- present case the Magistrate has formally stated seven 
questions — | . 
. ЭЧ) What is the correct interpretation of section ar5 of the 
Code of Criminal Procedure ? 

(й) Does it give ‘power to the Judge presiding at the Sessions 
to quash а commitment made to him by a competent Magistrate ? 

-(ié) Boss it refer to a power of the High Court in its Revisional 
Jurisdiction ? | 

(fe) ‘Does it refer to both df these powers ? ` 

(р) Ifit gives the power referred. to in (И), what is the effect. 
when the Judge so presiding quashes a commitment? Has it, as 
suggested by the accused in their petition, the effect of a discharge, 
so'thatthe Committing Magistrate has no further jurisdiction in 
the matter, in the absence of a fresh complaint ; от can the Magis 
trate proceed with the case as it stood prior to his passing the order 
of ‘commitment ? 

(ef) Subsidiary to the question raised in (ø) is the question 
whether the Judge presiding at the Sessions has power to direct 
what shall be the effect of his order quashing the commitment. 

(ей) The learned ‘Judge in the present case has quashed the 
commitment оп а point of law, vir, that-the charge in the case 
under section 103 of the Presidency Towns Insolvency Act is punish- 
able-with a maximum imprisonment of 2 years ; that this being:not 
more than the maximum punishment. the Magistrate could award, 
his order of commitment was illegal ...-. Is the . Magistrate bound 


Ф 
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by that order, во that in due course ‘when the matter comes on 
again, he must not commit the case, though with all respect, he 
differs from the view of the law thereby expressed, and ‘is of opinion 
that hs has power to commit the case Р” 

Upon the reference coming before a Division Bench, the learned 
Judges have intimated their opinion and have referred two ques- 
tions to this Fall Bench for determination. Their opinion in 
substance i» that Buckland J., had no power to quash the-commit- 
ment ; that the ground upon which he decided to quash it was 
erroneous and that if he acte] under section 215 of the ‘Code df 
Criminal Procedure, the accused should stand discharged. ‘he 
two questions which they have referred to us-are as-follows :— ` 

(т) Наз а Judge presiding over the Sessions of the High Court 
power under section 215 of the Code of Criminat Procedure (о 
quash a commitment made to him by a competent Magistrate’? - 

(а) Where in а case triable by са Magistrate and not exclusivély 
triable by a Court of Session the Magistrate commits to the Court 
of Session being of opinion that it should be tried by that Court 
without saying that he could not award adequate punishment or the 
case is such where maximum punishment is within the competency 
of the Magistrate, is the commitment without jurisdiction? 

Now, it appears to me that the power of reference - conferred 
upon the Presidency Magistrate by section 438 of the Codeis con 
fined to questions of law which the Magistrate requires:to decide іп 
order to perform his duty in disposing of the case before him’; and 
that the Magistrate ought not to refer to this Court questions of law 
unless they are matters upon which he hasa duty to make up his 
mind. In substance the Chief Presidency Magistrate has in.this 
сазе asked this Court to express its opinion upon three questions— 

(т) Whether the learned Judge at Sessions had power to gust 
the commitment ; 

(а) whether he was right in law in quashing the commitment 
for the reasons given by him ; and AN 

(3) whether it is ‘competent for the Magistrate to. proceed in the 
absence-of a fresh complaint or whether he can proceed with the 
case аз it stood prior to his passing the order of commitment, 

І have some difficulty in seeing that either of -the : first -two 
questions is а question which arises in the -hearing of .the case 
pending before the Magistrate. I should have thought that forthe 
“purposes of this case the Magistrate had amply discharged his duty 
if he had taken the order ofthe High Court as-an effective order 
quashing the commitment-and had proceeded to dealwith.this«case 
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upon the footing that it was for him to deal with it himself asa 
warrant case under the provisions of Chapter XXI of the Code of 
Criminal. Procedure. . 

Assuming, however, that the first question which has аР 
ed the Magistrate is the question whether it is open to him to 
ignore the order of the learned Judge and to treat it as null and 
void, I am of opinion that the answer to this question is in the 
negative. 

Prior to Act XIII of 1865 which abolished Grand fares in ‘the 
Presidency towns, Original Criminal Jurisdiction of the High Court 
over an individual accused was based upon the presentment of the 
Grand Jury, Act XVIII of 1862 contained elaborate provisions for 
the amendment of indictments and provided that every verdict and 
judgment should be of the same force and effect-in all respects as 
if the indictment had originally been in the amended form. It 
contained also various provisions .according to which an -offence 
might be dealt with, tried and punished by the Supreme Court 
according as the offence had been either commenced. or completed, 
or as the consequence had ensued, within the local jurisdiction of 
the Court, It gave jurisdiction in the case of offences committed 
оп а јоштеу ог оп а voyage in British India. It provided that 
every objection to ап indictment for uncertainty or for any formal 
defect apparent on the face thereof should be taken by demurrer or 
motion to quash such indictment before the Jury had been sworn 
and not afterwards, It defined the word "indictment" to include 
information, inquisition or presentment as well as indictment ; and 
also plea application or other pleading. 

Act XIII of 1865 provided that any Magistrate who shall com- 
mit to custody or hold to bail any person for trial before the High 
Court for an offence committed, or which according to law may be 
dealt with as having been committed, within the local limita of its 
Ordinary Original Civil Jurisdiction, should deliver to the Clerk of 
the Crown a written instrument of charge signed by him stating for 
what offence such person is so committed or held to bail It 
empowered the Clerk of the Crown to alter, amend or add to the 
charge and directed that the charge, with such amendments, altera- 
tions or additions, if any, should be recorded ‘in the High Court, 
Section 6 enacted that upon the charge being recorded as aforesaid, 
the persons committed to custody or held to bail shall be deemed 
to have been brought before the High Court in due course of law 
and should be arraigned at suit of the Crown and the verdict 
recorded thereupon. Under this Act it is evident that the founda- 
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tion of the jurisdiction of the High Co urt was the written instru- 
ment of charge signed by the Magistrate and delivered by him to 
the Clerk of the Crown, It was only after charges so made had 
been recorded that the accused were to be deemed to have been 
brought before the High Court in due course of law. 

Between 1865 and the enactment of the Criminal Procedure 
Code of 1872 the effect of these provisions of the Act of 1865 was 
considered in Queen v. Thompson (1). The accused was tried for 
an offence committed on board а British ship onthe high seas. 
The written instrument of charge in that case had in fect been 
made by а Magistrate but the fact did not appear from the instru- 
ment itself. Peacock. C. J., made it clear- that if in fact it. had not 
been preferred by a Justice of the Peace it could not have been 
supported. But with reference ‘to the provisions which I have 
already, cited from Act XVIII of 1862, he held that "although we 
do not see on the face of the record that the charge has been pre- 
ferred by a Justice of the Peace, we know thet it was so preferred 
and that the Judge presiding at the trial would not have quashed 
the charge for the defect now relied upon but would have caused 
the charge to be amended.” Не refers to section 4x of Act XVIII 
of 1862 and to section 7 of Act XIII of 1865 which provided that 
in the former Act the word “indictment” should be understood to 
include the word "charge" and that all the provisions of the said 
Act should apply to charges recorded as aforesaid and the trial of 
such charges. It is clear, therefore both оп authority and on the 
terms of the Statutes themselves, as well as upon principle that 
after 1865 the power of the Court to quash an indictment had 
become а power to quash the charge comprised in the written 
instrument of charge delivered by a Justice of the Peace to the 
Clerk of the Crown. 

The written instrument of charge, or asit is now called the 


order of commitment, has from 1865 onwards а double aspect: It , 


is in the first place an order of the Magistrate; itis in the second 
place the foundation of the Jurisdiction of the-superior Court, It 
may be regarded in either of these ways and it may have to be dealt 
with under either aspect. 

This was the position when the Légiilàiuse passed the Criminal 
Procedure Code of 1872 which purported to be “an Act for regulat- 
ing the procedure of the Courts of Criminal Judicature, other than 
the High Courts in Presidency towns in the exercise of their 
original criminal jurisdiction," Chapter XV of that ose dealt with 

(1) (1867) 1 В.І. R, 1. (0. S. Cy.). 


46%. THE CALCUTTA LAW- JOURNAL, [Von 1, 


CRIMINAL. the procedure: to: be adopted in enquiries before Magistrates in. 
isso. cases triable by, Courts of Sessions or High Courts, Section 196, 
provided that when: ovidence has been given before a Megistrate 
. which appears to justify him in sending the accused person to take, 
бз. Сышйос ‘hig trial for an offence which is triable exclusively by the Court of 
$ oer: y: Seasion or High Court, or which in the opinion of the Magistrate 
L7" — jsonewhich ought to be triod by such Court, the accused person: 
shall be sent for trial by such: Magistrate: before the Court ofa 
Sessions or High Court as the case may be, Section 197 was as 

follows:;— - 


~ “Tf such accused person un being a OMNE British subject) 
is accused of having committed an offence conjointly- with. a! 
European British subject-who is about to be committed for ~trial, or 
to be tried, before thé High Court оп a similar charge and the 
dence appears to justify the Magistrate in sending the. accused. 
рё@ гәп for trial, he shall commit such” accused person to take his 
trial before such High Court, and'not before a Court-of Session ; 
and'such High Court shall have jurisdiction to try such persos. 


- Explanation, —A commitment once. made, by a competent 
Magistrate can be quashed. by the High Court only, and only on a 
point of law. Thi explanation applies also to section.one hundred 
and, ninety-six | 

It-may well be that in’ this Code, asin the subsequent Codes, 
the definition of “High Court" (which is the same as that now 
appearing in section 4 of the Code of 1898) is one that does. not 
always fitin with the meaning of the words as used. This is no 
great-matter in the Code of. 1872 ая section 4 of the. Act qualifies 
the definition therein contained by the phrase "unless a different 
intention appears from the context," Remembering, however, that 
it was.no.part ofthe purpose of the Act of 1872 to regulate the 
procedure of High Courts in the exercise of their Original Criminal 
Jurisdiction, we will find it impossible to suppose that an "explana- 
tion” appended to section 197 of this Code which itself speaks of 
"trial before the High-Court” was intended to alter the law. under, 
which a High Court Judge at Sessions had the right and the. duty, 
to quash the charge.if the prisoner. had not been brought before 
him in due course of law. In the Code of 1882 this explanation: 
reappears as section 215, In’that Code the old. definition. of. 
“ High Court” is still applicable to Chapter XVIII. Section s15 re- 
appears.in the Code of:1898.in which Code.the definition. applicable 
to Chapter XVIII is the definition in.section 266, 
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In my judgment the question is put upon. & wrong fosting if it 
be asked in the forin whether the power conferred by section srs 
is conferred upon the Judge exercising the Ordinary Original: 
Criminal Jurisdiction, To begin with the internal arrangements of: 
the High ‘Court are dealt with by its Rules and ‘thé Code does not 
decide what functions can be exercised by a single Judge or must 
be exercised by a Division Bench. It deals with the High Court 
as öne and the definitions of High Court are not intended to do 
more than to point to the Court itself so as to distinguish it ‘from 
other Courts, Inthe second place ‘section 415149 a negative "or 
restrictive section, It is intended to negative the existence ia 
Sessions Courts of power to quash a commitment and it is intended 
to restrict the High Court to cases in which it can be said that 
the commitment is bad in law. This last restriction is а restric- 
tion put upon all powers which the High Court might otherwise 
possess, I have no doubt at all that it is a restriction which 
attaches to the powers of the High Court in revision. Indeed as 
а Court of trial there could bs no question of the High Court. quash- 
ing a commitment ‘om the ground that the evidence would 
not support the charge. But й із а very different matter to.con- 
tend that it takes away by implication any other power to'quash 
а commitment for illegality which the High Сошїлову have ‘had. 
Іа Judge of the High Court trying a prisoner discovers that the 
accused or the offence із, for aay reason, outside the jurisdiction 
ofthe Committing Magistrate or that the accused has beém 
brought before him by an illegal order of an “inferior Court, it is 
clearly his duty to take some action upon these considerations. 
His concera with section 215:is, in my judgment, only this: thet 
he-is bound to see that he doss nothing which the section 
prohibits. - ] А WP EE. 

' The question of what Ье has to do takes us first to. section 532 
of the Code. This section, it в to be observed, is one.of a aeries 
which give power to remedy detects of procedure, which. otherwise 
might result in criminal proceedings being set aside for errors not 
productive of injustice. Section 532 in my’ opinion is directed: to 
ithe case of commitments that ere bad by reason of a defect perro- 
nalto the Committing Officer. Н envisages а Magistrate purport- 
ing to exercise powers daly conferred upon him and this in shy 
judgment is a reference to section зоб. The case supposed is one 
in which everything.that has been done: has been regular but the 
person who has committed the accused for trial ig nat empowered 
so to до. In these circumstances section 53s proyldes that, if. the 
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Court of Session or High Court considers that the accused has not 
been injured by the irtegularity, it may accept the commitment, 
provided however objection had not been made to the jurisdiction 
of the Magistrate before the order of commitment was made. 
This section in my opinion has no reference to a case in which а 
Magistrate who has general powers to commit an accused person 
to the High Court commits an accused over whom he has no juris- 
diction or commits him for an offence which, upon a true construc- 
tion of the Code, is not triable by a Court of Session or High 
Court, Section 53s has in my judgment, no application to the 
present case but it does remind us that an order of commitment 
has а double aspect, being at once an order of the Committing 
Court and an order which is the foundation of the jurisdiction of 
the higher Court, For the limited purposes of the section the 
Court of Session as well as the High Court has to make up its 
mind whether to accept a commitment or to quash a commitment. 
The section is a curing or remedial section and it must be strictly 
interpreted in the interests of accused persons, It isidle to argue 
from the provisions of this section that it assumes or implies that 
the High Court at a trial has no other authority to quash a 
commitment. 

The next section to be. considered is section 373. This isa 
special power given to High Courts, If it appears to the High 
Court at any time before the commencement of the. trial “ that any 
charge or any portion thereof is clearly unsustainable, the Judge 
may make on the charge an entry to that effect” and “such entry 
shall have the effect of staying proceedings upon the charge or 
portion of the charge as the сазе may be.” In my judgment this 
section has no reference to cases of illegal commitment. The 
reference to portions of a charge and to the charge or portion 
thereof being clearly unsustainable is sufficient to show that the 
section is intended to provide а short and effective way by which 
charges which have no merits may be disposed of, 

The prohibition in section Га15 by which the High Court is 
limited to а point of law as a reason for quashing a commitment 
has in my opinion a plain purpose, In Charee Chunder Muilicks 


` case (т) the Court refused an application under section 147 of the 


High Courts Criminal Procedure Act (X of 1875) finding that the 

object of the application was to get an order quashing а commit- 

ment on the ground that there was an insufficient case upon the 

evidence, The Judges pointed out that if a анн may bs 
(1) (1882) L L,-R. 9 Calc. $97. 


Ф 
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quashed,upon the merits and application to this effect may be 
made, it would in practice be made only in doubtful cases. If such 
an application were entertained and refused the result would ba 
that a prisóner committed upon evidence sufficiently weak to make 
the result of a trial doubtful would come to his trial prejudiced 
by the opinion of the High Court pronounced against himto the 
effect that the commitment ought not to be quashed. Applications 
of this character would clearly be objectionable, But section #73 
provides suitably for this very class of case, The charge must be 
“clearly” unsustainable or else -he Judge will not take into his own 
hands the functions of the Jury. 

If these sections $33 and 273 are not addressed to a case in 
which the High Court as a Court of trial has before it a prisoner 
whose commitment is contrary to law in the sense that he is not 
amenable to the jurisdiction of the Court at all, it would seem that 
there is no express provision in the Code to direct the Judge's 
action, The Sessions Judge has a power of reference to the High 
Court, Is the High Court Judge left in such a case to some irre- 
gular orinformal arrangement by which he may call in aida 
different jurisdiction of the Court—the revisional jurisdiction ovar 
the Committing Magistrate? Or is he to say to the prisoner 
"You have made a very good plea in bar but I cannot listen to it, 
I will try you though I see I have no right to try you but тШ let 
you take your objection on the general issue”? One may well 
hesitate to impute either intentian to the legislature. 

As it appears to me to be clear that prior to the Code of 188a 
at all events, the right and duty of the High Court at Sessions to 
quash a charge is plain, Т am of opinion that before it could be 
held that the Jadge ia the exercise of the Original Criminal Juris. 
diction of this High Court is unable to quash a commitment, it 
must be shown from the language of the Code or from the schema 
of the Code that the legislature has taken away this power prima 
fade incident to any superior Court receiving commitments from 
lower Courts as the basis of its own jurisdiction, In my opinion no 
construction that could properly oe placed upon section 81 5 of the 
Code could ba put so high. The legislature in this matter has, I 
think, been somewhat wiser than has been supposed, It has been 
content, in view of the revisional powers of the High Court, to take 
away the power of quashing.à commitment, save under section 539, 
from Courts of Session on which formal powers of reference have 


been conferred, and to leave the Sowers of the High Court upon . 


this matter unaffected by special provision save that commitments 


THE CALCUTTA LAW JOURNAL. [Vor.-L. 


are-not to be quashed except upon a point of law. The Gode of 
1882 intends no more than the Cods of 1872 intended. It was 
unnecessary for the purpose of the legislature in any of the Codes 
and it was no part of its scheme, to analyse High. Courts as though 
they wére a complex of jurisdictions or to set forth the different 
ways &nd occasions which might present the question of quashing 
a commitment for the consideration of High Courts. 

“Inthe present саве the High Court has in fact quashed the 
commitment and I think in answer to this reference the Chief 
Presidency-Magistrate may be informed that it is his duty to treat 
that order as a valid and subsisting order. 

- The next question. raised by the Magistrate is whether the order 
of Buckland J. has the effect of'a discharge so that the Magistrate 
has no farther-jurisdiction in the matter in the absence ofa fresh 
complaint, or whether the Magistrate can proceed with it as it. stood 
prior to.the passing of the order of commitment. To this question 
I would reply that while the primary effectof the order quashing 
the commitment is to supersede any action taken by the Magistrate 
under section.210 and his proceedings subsequent thereto, itis 
necessary for the Magistrate in this case to go back to thé point at 
which he took cognizance of the complaint. There is no need 
whatever for a fresh complaint, but it is necessary for the Magistrate 
to treat the case as а warrant case and not as а subject matter of an 
enquiry under: Chapter XVIII. The Magistrate must begin the 
trial afresh under section £53. 
< The last question raised by the Magistrate concerns the merits 
ofthe order of Buckland J. and raises the question whether the 
learned Judge was right in holding that it is illegal for а Magistrate 
to:commit thé recused’ to trial when the offence із neither exclu- 
sively triable on, commitment nor one of which it is possible to hold, 
that the, Magistrate haa insufficient, power to inflict adequate 
шш 

` That the Magistrate- sho ald ‘think fit to raise this quéstion М 
а tobe- explained by the-cireumstance that he entertains 
a doubt whether or not the order of the learned Judge was without 
jurisdiction, That doubt having-been resolved, it is not to be 
supposed that the Magistrate will entertain-a suggestion that when 
hö rehears the case, he should again commit the accused to the 
High Court Seasions, Such a procedure would in this case be in 
the-highest degres disorderly, - The-question whether it is lawful 
for the Magistrate to commit this case to the High Court Séssions 
has bean -decided bý this-Court onoe, This ‘Full -Bench -is not 
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sitting on appeal-from “the arder of the learned Judge. Whatever 
be the difficulties in the queation raised and whatever be the 
answer, there is only one order which could in this case be- correct 


and I am of opinion that it is open to us on this reference to direct 


the Chief Presidency Magistrate to proceed with the case asa 
warrant case and to try it 2s such іп conformity with the decision 
which has already been giver in the presence of the accused. 

This reference to the Fell Bench has been made under Rule 5 
of Chapter VII ofthe Rules of the Appellate Side. Under this 
rule the whole case is referred to the Full Bench for such orders as 
to the Full Bench may seem fit. The order which I would propose 
is as follows :— 

т, Declare that the order of Buckland J., is a valid and sub- 
sisting order. . 

з. Direct the Chief Presidency Magistrate to try the accused 
under Chapter ХХІ of the Criminal Procedure Code upon the basis 
of the complaint already made. 

3. Direct the Magistrace that he is not again to commit this 
case for trial at the High Court Sessions. 

4. Save ag aforesaid, this Court does not think fit to make any 
further order upon this reference, 

C. C. Ghose, J: I agree. 

Buokland, J: I agree. 

B. B. Ghose, J: I agree, 

Mukerji, J: I agree. 

A. T, М. Case to фе tried by the Chief Presidency Magistrate. 
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APPELLATE CRIMINAL 
Before Mr, Justice Cuming, and Mr, Justice Lori- Williams, 


BIKRAM ALI PRAMANIK AND OTHERS 
v. 


EMPEROR* 


Misdirection—Combining fences under sectlens $05 and 457, Indian Penal 
Code, (Act XLV of 1360) — Question put by public prosecutor, which the ac- 
cused should have pot—Rewlence Act (Iof 1872), Seca. 145, 154— Hostile wit- 
ness— English lam— Using confession of co-accused against other accused. 


‘Per Curiam: Offence under section 454 Indian Penal Code is in some cases 


© Crim|nal Appeal No. 58 cf 1939, against the decision of: В, C. -Chatterjee 
Ksq., Assistant Soselons Judgn.of abas, dated tho 17th Jamwary, 1939. 
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a minor offence to offence under section 395. Hence alternative charges under 
sections 395 and 457 Indian Penal Codo are not bad in law, А 


When it was clear from the charge that the Judge did not tell the jury that 
the statement of A that ho himself B, Cand two others were the persons who 
had committed the dacoity could oaly be used agtinst A and therefore apparently 
allowed it to ba used against the accused, but ho entirely neglected to draw the 
attention of the Jury to tho way In which this evidence was extracted from the 
witnoes —the witness first of all made no mention whatever of the fact that A had 
made a statement to him in which he sald that be B, С andtwo others had 
committed dacoity, and it was only in answer to tho leading question by tho 
public prosecutor which practically put into the witness’s mouth the answer 
which he wanted that the witnoes stated that A had told him that he B, C and 
two others had committed the dacolty у nolther did he give any direction to the 
jury as to how they should treat and the weight they should give to the evidenoe 
of an accused porson as against hls co-accused t 


Held, that the omission of the Judge to bring this fact to the notice of the 
jury seriously projudiced the accused parson, 

Per Cuming, J: When the public prosecutor asked the permission of the 
Court to put questions to а witness which might be put by the adverse party, he 
did not Intend to declare the witness hostile and to crostexamine him. 

Section 154 road with section 143 of the Evldence Act provides that the Court 
may allow the party to pnt leading questious to his own witnesses, But that does 
not necessarily mean that he must declaro the witness hostile and cross-examine 
him. It is only when he declares the witness hostile and crose-examines him that 
he cannot rely on his evidence, 

Per Leri-Williams, ¥ 1 Sectlons. 143 and 154 of the Evidence Act read toge- 
ther do not giro power to the prosecution to put loading questions to their own wit- 
nesses even with the assent of tho Judge. Under section 184, the party may, 
with the permission of the Court, treat а witness as hostile and cross-examine 


him. The legislature did not Intend to distinguish the law in this country from 
that obtaining in England. 


Appeal by the accused under section 410 of the Code of Crimi- 
nal Procedure. 

The accused were convicted under section 457 Indian Penal 
Code and each sentenced to undergo rigorous imprisonment for 
з years. 

The material facts appear from the judgment. 

Afr. Dinesh Chandra Ray for the Appellants. 

Mr, Debendra Narain Bhattacharjes for the Crown, 

The judgments of the Court were as foliows ;— 

Cuming, J:—Thisis ап appeal by two persons Bikram Ali 
Pramanik and Kudrutulla Khan, These two persons together with 
one Samatulla were tried by the learned Additional Sessions Judge 
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of Pabna and a jury dn charges of dacoity and house breaking by 
night," The jury unanimously found all the three persons guilty 
under section 457 Indian Penal Code and not guilty under section 
395 Indian Penal Code. The appeal of Samatulla has been 
summarily dismissed and that of the other two appellants is now 
before us. 

The case for the prosecution briefly was that these persons 
together with a number of o:her persons broke into the house of 
the complainant on the nighr of the 27th May 1928. The defence 
briefly was a denial of the whole occurrence; and there was а 
suggestion in the case of Sarratulla of enmity. 

The first point raised by the learned vakil for the appellanta is 
that the alternative charges under sections 395 and 457 Indian 
Penal Code are bad in law, Whyit is badin law Iam unable to 
understand, Offence under section 457 Indian Penal Code is really 
in some cases a minor offence to offence under section 395. There 
can be no reason why there should not be alternative charges of 
these two offences, : 

The next point raised is that the learned Judge has not properly 
dealt with or has misdirected the jury with regard to a certain 
alleged confession. It is allezed that Samatulla whose appeal has 
been rejected on the night of the dacoity made а confession to a 
cousin of his one Ketab Ali Sarkar in which he admitted that he 
and the two appellants had committed dacoity in the house of the 
complainant. In dealing with this confession the learned Judge's 
charge to the jury is as follows "P. W. 15 Ketab Ali, a deed writer 
in the Salanga Registration Office says that the accused Samatulla 
is his cousin and that he желі to him at about 3-30 A. М. on the 
night of occurrence and requested him to save him as his name had 
been mentioned in connection with the dacoity, This person says 
that after pressure being put, the accused Samatulla stated that he 
with the other two accused end also two other persona had com- 
mitted the dacoity, The witness admits that there was a quarrel 
between him and the accused Samatulla regarding the deduction of 
Ra, 10 from the price of 3 maunds of sweetmeats taken by Samat 
from his shop. This witness . further admits that he (Samat) also 
said that his name had been falsely mentioned in the Ejahar at the 
Thana, P. W.rs was not examined by the Sub-Inspector, It is 
for you to say whether the accused Samatulla went to this witness 
on the night of occurrence and made ths confession”. With regard 
to the alleged confession itsel” it is to be found in the evidence of 
Ketab АП Sarkar when examined before the Magistrate. There he 
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stated'that Samatulla on being pressed said that he, Bikram Ali, 
Kudar Ali Khan and two others committed dacoity in the house of 
Chandulla Sarkar, When examined in the Sessions Court he states 
as follows, ‘Accused Samatulla is my co-villager, At-about 4- and 
3-30 А. м, the Nanigachi mela day I came to know of a dacoity in 
Chandalla’s house.... Accused Samatulla went to me that night. 
Не is here. He said that his name had been taken in connection 
with the dacoity in Chandulla's house. He asked me to go to the 
Prodhans of that Parah, Itold him to come inthe morning as I 
could not go at that hour of the night, He did not come to me any 
more. He said that three names were mentioned in connection 
with the dacoity, viz, those of Bikram and himself and the man 
who was a Hindu before and converted to be а Mahomedan after- 
wards.” It would be noticed that in that statement Samatulla 
‘does not вау that he and thé other two appellants committed the 
dacoity.' He only says that three names had been mentioned. The 
public prosecutor was evidently not satisfied with that statement-; 
for he asked the permission of the Court to put further questions 
to the witness and he then asked as follows, “Did Samatulla tell 
‘you-that he and Bikram and Kudratulla and two others had com- 
‘mitted dacoity in the house of Chandulla Sarkar.” The answer was 
"yes, Не said s0.” Mr. Roy who appears for the appellants contends 
that the public prosecutor having declared the witness hostile and 
cross-examined him it was not open to the prosecution to rely upon 
thé evidence of this witness. The only effect of declaring the wit- 
‘ness hostile and cross-examining him was to discredit the witness 
altogether. Butit does not appear that the prosecution wished to 
cross-examine the witness for the purpose of discrediting his- eyi- 
dence, As far a» can be seen what the public prosecutor did was 
to ask the permission of the Court to put questions to this ‘witness 
which might be put by the adverse party. From this it cannot be 
said that he intended to declare the witness hostile and to cross- 
examine him, Section 54 read with section 143 of the Evidence 
Act provides that the Court may allow the party to put leading 
questions to his own witnesses. But that I do not think necessarily 
‘means that he must declare the witness hostile and cross-examine 
him. Ч is.only when he declares the witness hostile and cross 
examines him that he cannot rely-on his evidence. It will be seen 
‘from a perusal ofthe evidence that what the public prosecutor 
desired to get from the witness was not a contradiction of what ће 
“hadtwaid but something in addition, It was not ‘cross-examining 
“his own Svitnees-bat with the. permission ofthe Court was asking 
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him leading questions. That is not necessarily to cross-examine, 
This із clear from section 154 itself which does not say that a 
person who calls a witness шлу cross-examine him in certain 
circumstances but that he might put question ‘to him which might 
be put in cross-examination by ће adverse party. That is not the 
same ая cross-examining him, If it were the Code would have 
said so, 

Ве that as it may it has further been argued by Mr. Roy that 
the Judge has entirely failed to direct the jury as to how they 
should deal with the evidence о: a co-accused. Неге Mr. Roy said 
on former ground. As far as can be seen from the charge of the 
learned Judge he gave no direccion whatever to the jury on this 
point. It is clear from his charge that he did not tell the jury that 
the statement of Samatulla that he himself Bikram, Kudar Ali 
and two others were the persons who had committed the dacoity 
could only be used against Samarulla and therefore apparently has 
allowed it to be used, as in certain circumstances it can be used, 
against the co-accused, but hs entirely neglected to draw the 
attention of the jury to a very important matter, namely, the way in 


which this evidence was extracted from the witness, The witness. 


first of all mada. по mention whetever of the fact that -Samatulla 
had made a statement to him іп which he said that he Bikram, 
Kudar Ali and two other persons had committed dacoity ; and it is 
only in answer to the leading quastion by the public prosecutor 
which practically put into the witness's mouth the answer which 
he wanted that the witness state= that Samatulla had told him that 
he Bikram, Kudar Ali and two cthers had committed the dacoity, 
Neither does he give ány direction tothe jury as to how they 
should treat and the weight they should give to the evidence of an 
accused person as against his co-accused, It is impossible for us 
to say that the omission of the Judge to bring this fact to the notice 
of the jury has not seriously prejudiced the two accused persons. 


In these circumstances wo must set aside the verdict of the: 


jury and direct that the appellants be retried. 

Lort-Williams, J :—I agree ‘vith my learned бше that this 
conviction should be set aside and the two appellants retried.- 

I desire to add that in my opinion sections 143 and 154 of the 
Evidence Act read together do sot give power to the prosecution 
to put leading questions to their own witnesses even 1 with the assent 
of the Judge. 


The meaning of section 154 is that they may, with the permis” 


sion of this Court, treat a witness єз hostile and cross-examine him, 
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The wording of section 154, shows that the legislature djd not 
intend to distinguish the law in this country from the law . which 
obtains in England. 


A. T. M. Retrial ordered, 


ORIMINAL REVISION. 


Bofors Mr. Justice Sukrawardy, and Mr. Justice Jack, 


JNANADA CHARAN GHATAK 
айаз 
JNANENDRA (JNAN) CHANDRA GHATAK 


v. 


EMPEROR* 


Prejudico—Charge framed fer substantive ofence—Convictien for akeimeni— 
No атат for conviction under Sec, 1308, Indiam Penal Code (Act XLV of 
1860) — Criminal Procedure Code (Act V of 1898), See. 37. : 

Por Sukrawardy, T 1 it cannot be definitely said that a person having been 
charged with a substantive offence cannot bo convicted for abetment thereof. 
Every case depends upon Иш own fact and i£ the facts justify the conviction for 
abetment, though the person was charged with the commission of the offence 
Itself, there is no bar in law to such conviction} Keg v. Chand Nur (1); Indar 
Chand v. Emperor (8) and other cases followed. Hales v. Emperer (3) doubted. 


Per Jack, $1 Whethera man caa be convicted wkhout a separate charge 
on a charge of abetment of the principal offence depends upon the circumstances 
of the case. But it сар only be done H Ње circumstances being the case under 
séction 337 of the Code of Criminal Procedure, 


Where a petitionar was charged under section ТЗОВ of the Indiaa Penal Code 
and wis clearly guilty under thet section. but no conviction was made by the 
lower Court: ^ 

Held (per Sukrawardy, Y 1) that, the High Court could alter tha finding and 
convict the accused. В ‚= 

Per Sach, $: That as tho accused was not prejudiced by the proceduro 
adopted, there was no necessity for interference.’ 


* Cdinioal Revision No. 131 of 1919, agalast the order of T. Н. Ells Esq., 
Sessions Judgo of Faridpur, dated the 14th January, 1929, affirming that of Mr. 
A. Majid, Magistrate, 1st Class, of Madaripur, dated the 18th September, 1938. 

(1) (1874) 11 Bom. Н.С.Е 240 (а) (1915) L L, R. 43 Calc 1094(1133). 

' (3) (1926) 44 C. L; ]. 216. | А ` 
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Application for Revision by the Accused under section 435 of 
the Code of Criminal Procedure. 

The accused was convicted under section 420 read with saction 
114 Indian Penal Code and sentenced to undergo rigorous impri- 
sonment for 3 months. 

The materia] facts appear from the judgment. 

Massrs, Suresh Chandra Talukdar and Amrita Lal Mukerji for 
the Petitioner. 

Mr, Nirmal Chandra Chakravarty for the тола, 

C, А, V. 

The following judgments were delivered : 


Suhrawardy, J:—The only question of law argued before us 
on behalf of the petitioner is that his conviction for abetment of 
the substantive offence, though he was not charged with it-ori- 
ginally, is erroneous in law. Three persons were tried on а charge 
ünder section 420 Indian Penal Code, The petitioner is the third 
accused and he is seid to have taken part in carrying out the pur- 
pose of the cheating, They were further charged under section 
Igo B for conspiracy. ‘The facts are that one Alekjan Bibi was 
induced to sell her property to the first accused Wazaddi under 
circumstances which made it a clear case of cheating, She was 
told that she was to execute a Kobala in favour of some one ofso 
for rupees three hundred, Asa matter of fact the Kobala was 
written in favour of "Waezluddi to the knowledge of the petitioner 
and a bundle of money purporting to be rupees three hundred was 
made over to Alekjan Bibi. It was subsequently found to contain 
small coins and pice worth Rs. 5. On these facts as elaborated in 
the evidence the accused were charged under section 120 B and 
420 Indian Penal Cole. The petitioner was convicted "under 
section 410 read with section 114, Indian Penal Code and sentenced 
to three months rigorous imprisonment, though there was no charge 
framed under section 114. It is argued that there boing no such 
charge against the accused he could not be convicted under that 
section, There із some divergence of opinion onthe question as 
to whether a person having been charged with a substantive offence 
can be convicted for abetment thereof. It is net necessary to refer 
to all the various cases that have been cited before us bearing upon 
this point, for I think the right view of the question raised before 
us is that it cannot be definitely lad down thats person haying 
been charged with a subst antive offence cannot be convicted for 
abetment thereof, Every case depends upon its own. facts and if 
the facts justify the conviction for &betment, though the person was 
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charged with the commission of the offence ilaclf, there is no bar in 
law to such conviction. The principle is what was laid down long 
ago in Reg v. Chand Nur (1), where it is said that if evidence 
adduced in support of the charge for the substantive offence does 


- not give notice to the accused of all the facts which would consti- 


tute abetment, he cannot be convicted of abetment, This question 
was considered in the case of Zedar Chand v.. Emperor (2) and Mr. 
Justice Woodroffe who was the third Judge, to whom the case was 
referred on account of difference of opinion between two Judges, 
observed at page 1133: ‘Т am not prepared to hold as a universal 
rule that in no case can there be a conviction for abetment where 
the charge is only for the substantive offence," The same view has 
been expressed in the unreported case of the King Emperor v. 
Kadira alias Abdul Kadir Ali alias Kadir АЛ (3), by C. C. Ghose 
J. in these words : “It is true that there was no charge of abetment 
of murder against the present appellant before the jury but in my 
opinion it cannot be laid down asa universal rule that in no cir- 
cumstances whatsoever whore there is а charge for a substantive 
offence and there is no charge of abetment of that offence can the 
person so charged with substantive offence be convicted of .abet- 
ment of that offence.” The same view has been expressed in 
Emperor v. Mahabir Prasad (4) and Dibakar v. Saktidhar Kabiraj 
(5). A great deal of support for this view is to be obtained from 
the decision of Judicial Committee in Begu and others v. The King- 
Emperor (6) where the accused was charged under section 302 
Indian Penal Code but convicted under section sor Indian Penal’. 
Code for destroying the evidence of the commission of that offence, 
Their Lordships remarked ; “А man may be convicted of an offence 
although there has bean no charge in respect of it, ifthe evidence 
is such as to establish а charge that might have been made" I 
must, therefore, submit with great respect that the view taken in 
Hulas Chand Baid v. Emperor (т), by опе of the Judges and 
adopted by the other Judge and couched in general language is 
not supported by authority. There are some cases which have held 
to the contrary but which seem to have proceeded only upon the 
reading of section s38 Criminal Procedure Code and make no 


(1) (1874) 11 В.Н, С.Е, ago. (8) (1915) I. L. R. 43 Calc. 1004, 

(3) Unreported — Reference No. a of 1938" under section 474 Criminal Proce- 
dure Code and Appeal No 2 of 1928. : 

(4) (1926) I, L. R. до All. r20. (5) (1927) 31.C. W. N. 537. 

(6) (1935) L. R. 52 1. А. 191 341 C. L. J. 437. (7) (1926) 44 C, L. J. 216. 


-— 
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reference to the other relevant section 337 : — Padmasabka v. 


Emperor (1) and Emperer v. Raghya Nagya (а). 
We have next to consider as to whether in the words of the 


. Judicial Committee there is evidence such as to establish the 


charge of abetment and whether the accused has, by the absence of 
the charge of that offence, been prejudiced. The fact deposed to 
in the complainant's evidence and the evidence of her witnesses has 
been found by the Ju ige to be that the petitioner wrote the Kobala 
in the name ofthe first accused ; and the circumstances under 
which the money was actually mide over to Alekjan show that the 
petitioner was a party to the cheating, He brought.the receipt 
from the Sub-Registrar’s offics and made it over to the first 
accused. It was further proved that the petitioner was to make 
over the money to the complainant but he refused to do so as there 
was a danger ifthe bundle was opened before the Sub-Registrar, 
These facts sufficiently prove that the petitioner was privy to the 
commission of the substantive offence by the first accused. Upon 
these facts the petitioners conviction was based and he had full 
notice that he had to meet these allegations in his defence, 

The petitioner was further charged under section 120B, But it 
appears that no order was passed under that section by any of the 
Courts-below, We have therefore ample authority under section 
433 Criminal Procedure Code to alter the finding and convict the 
accused under section r20B on the finding of fact arrived at by the 
learned Sessions Juige who says “it is clear that if Waziuddi was to 
carry through his plot successfully he would need the help of some 
one to write the deed, The circumstances under which the deed 
was written and in particular the circumstances under which the 
money was actually made over show that Gnanendra must have 
been a privy to the plan," [n any view of the case the accused has 
been rightly convicted and sentenced. 

The Rule is, therefore, discharged. The petitiones bail bond 
should be cancelled. He must serve out the remainder of the 
sentence, . 

Jack, J :—I agree. I would only like to add that in my opi- 
nion whether a man can be convicted without a eeparate charge on 
a charge of abetment of the prircipal offence depends upon the 
circumstances of the case, But it can only be done when the cir- 
cumstances bring the case under section 237 Criminal Procedure 
Code. Inthe present case I think the circumstances are such as 
to bring the case under section 237 and I think the Court was justi- 

(1) (1909) 1. L. В. 33 Mad. 364. (2) (1924) 26 Bom L. R. заз, 
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fled in convicting the accused inasmuch as the absence ofa 
separate charge was not likely to prejudice the petitioner. 1 think, 
however, that inthis particular case the trial Court should have 
convicted the accused under section тао B, Indian Penal Code. 
The learne 1 Judge finds that there is no direct evidence to sustain 
the charge under section rso B against the four accused persons, 
It is not easy to understand what he means by this inasmuch as the 
evidence on which he convicted the petitioner under section 
420/114 was in itself sufficient to convict him on the charge under 
section 120 В, On the findings arrived at by both the Courts below 
the petitioner was clearly guilty under section r20 B and he ought 
to have been convicted under that section. But-inasmuch as the 
appellant has not been prejudiced by the procedure adopted it is 
not necessary for us to interfere, 

å, T, M, : Rule discharged. 


APPELLATE CRIMINAL. 
Before Mr, Justice Cuming and Mr, Justice Lort-Williams, 


NATABAR HALDAR (alias) МАТАК 
v. 
EMPEROR* 


Misdirection — judge s charge— Bare siatemeni-— Penal Code (Act XLV of 1860), 

Secs. 302, 904 Parts land И. 

The spirit of the Code of Criminal Procedure demands that there shall be 
mors than а bare statement of facts In the Judge’s charge, Otherwise he can be 
of little assistanoe to the jury. 

Where the Judge simply detailed chronologically the evidence given by the 
witnossos for the prosecution without sifting or analysing it and without directing 
the Jury in any way upon the value or weight which ought to be or might be 


„attached to it, he failed to give that bolp tothe jury which he ought to haro 


given. 

The Judgo after explaining sections 303 and 304 Indian Penal Code 
said to the jury İn his charge “If, however, you find he had neither the intention 
nor the knowledge requisite under section 302 consider his liability under sectioa 
304 Indian Penal Code.’’ He then read and explained that section and continued 
“If you hold that he Intended to cause К весі bodily injury that death would be 


* Criminal Appeal No. 107 of 1929, against the decision of J. Younie, Soasions 
Judge of Bakergunj, dated the r4th Docember, 1918. ` 
. 
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a possible but not the most probable rewult you will find him guilty under section 
304 Part I or If you hold that he had пэ such Intention but knew as а roasonable 
man that K's death would bs а likely consequence of his act you will find him 
guilty under section 304 Part 11 ; 


Held, that the direction was wrong. 


Appeal by the accused unde: section 410 of the Code of Crimi- 
nal Procedure, 


The accused was convicted. under section 304, Part I, Indian 
Penal Code and sentenced to transportation for life. 


The material facts appear from the judgment. 


Messrs. Suresk Chandra Talukdar and Bhupendra Nath Dutt 
Rey for the Appellant. 


Mr. Anil Chandra Roy Chowdhury for the Crown, 


The following jaigments were delivered :— 


Lort-Willams, J :—The accused Natabar Haldar alias Natak 
was tried before ths learned Sessions Judge at Barisal with а jury 
under section 302 Indian Penai Code for causing the death of one 
Karim Shah. Along with the accused his brother Nandabashi was 
also tried under section зоа read with section 114 Indian Penal 
Code for abetting him. He жаз acquitted. The case of the prose- 
cution was that the two accused brothers, Nandabashi and Natabar, 
lived together and were tenants of Ablul Kader Talukdar of Chatra, 
Narendra Nath Bose was the landlord's Tehsildar and Karim Shah 
was his Mridba, In the afternoon of Tuesday the syth March 1928 
Narendra (with Karim) had золе to the Bari of the two brothers 
where he found them and also Mabommad Shah and Abdul Karim 
Кап, 

There was some converaatio1 and Narendra demanded the rent 
due from the brothers, Nandabasi said that they were unable to 
pay them and the Teh sildar and Karim were about to depart when 
Nandabisi invited them to tha inner hut at the north Vita of the 
Bari to say something to them. Thereypon they went tothe north 
Viti hut, Natabar alo accompanying them and there they sat 
down, Analtercstio) then arose between the two brothers and 
Karim Sheh with regard toa Jaisudi Bari which apparently the 
latter had taken possession of, but the ‘possession of which was 
claimed by the brothers. They complained that he did not pay any 
rent for this Bari, Ніз answer was that various people held mort- 

gages on th» proparty and he did not know to whom to pay the 
rent, When the altercation had been going on for about ао 
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minutes, Natabar who had gone inside ths hut suddenly appeare i 
with a Leja and speared Karim аз he sat onthe Verandah. He 
attempted to get up and Nandabasi then got up and helped 
Natabar to press the Leja bome. Karim rolled over and died 
within a few minutes, Narendra got up and ran out of the Bari for 
help. Mohammad Shah who had been left at the Baithak-kbana 
heard his brother Karim cry out and ran to the north Vita hut and 
saw his brother lying in front of the door of the hut and Natabar 
standing on the Verandah with a Leja in his hand. “He tried to 
drag the body away but Nandabasi cried to his brother to kill 
him if he persisted in the attempt. Mohammad then ran away from 
the Bari, On his way he passed a number of people who had been 
called as witnesses and he told them all that his brother had been 
killed by Natabar., Various witnesses came tothe Bari and were 
threatened by Natabar who said that he would kill anybody who 
came near or tried to take the body away, Some of the witnesses 
alleged that he had said that he would kill them as һе had killed 
Karim. The wound upon Karim when examined afterwarda by the 
doctor were found to bs consistent with having been done with a 
Leja. The chest was slashed open and the wound perforated the 
upper lobe of the left lung, the left varticle ofthe heart in two 
places and the stomach in two places. It is obvious therefore that 
considerable force must have been used. Natabar’s defence was 
that he had had a quarrel with a neighbour on account of the 
neighbours son interfering with his Panboroj, that somebody 
suggested that he should go to his landlord to have the matter 
decided, and that the landlord instead of helping him had fined him 
Rs, as apparently on three separate occasions making the fine 
Rs. 7şinall. Heal sentenced him to be slapped with a shoe 
but this part of the sentence was remitted. Не says further that in 
consequence of his inability to pay the fine imposed the landlord 
had sent his servants for the purpose of collecting the fine and that 
they with a number of other persons had attacked him when he was 
attending to his Panbaroj and that he had ran away towards his 
Bari when a Leja had been thrown at him but missed him, He 
managed to get into his Bari and when he tried to shut the door 
another Leja was thrown at him which grazed him on the thigh and 
in turn he picked up the Leja which had been thrown at him and 
either threw it back or used it in his defence with the result that, 
during the fight which ensued, Karim was struck. These shortly 
are the facts, 1 
The sole witness of actual striking of Karim was Narendra but 


Vor. L.] ' HIGH COURT. 


Mahontmad saw the body almost immediately afterwards; and as I 
hava said certain witnesses deposed that Natabar threatened them 
that he would kill them as he had killed Karim. It will be 
obsetved that a considerable part of the evidence of the person 

` who say that they saw Mahommad running and heard his news is as 
consistent with the case forthe defence as jt is with that of the 
prosecution, It would fit in with either story. Udoy Chandra Roy, 
presecution witness No, 1: saidin his cross-examination that the 
man he had seen were running with something like Lathis in their 
bands and that from within the Basabari he heard Natabar cry out 
that he was being murdered. 


Mr, Talukdar on behalf of the appellant has complained first of 
all that the learned Judge has not properly put the case of the 
defence to the jury Ие Aas also raised а point of law with regard 
to the learned  Judge's direction upon settion 304 Indian Penal 
Code. In view of the opinion which we have formed as to-the 
learne Judge's direction in law it is not necessary to deal at length 
with the first point taken on "behalf of the accused: -But reading 
the charge as a whole Т am of opinion that it does not sufficiently 
draw the attention of the jury to the defence raised, nor does it 
show the. importance of the evidence of Udoy -Roy in his 
cross-examination. The learned Judge, as во many learned Judges 
in the Mofussil seem to do, simply detailed chronologically the 
evidences given by the witnesses for the prosecution without sifting 
or analysing it and without directing the jury in any way upon the 
valus or weight which ought to be or might be attached to it, and 
by so doing has really failed to give that help to the jury which he 
ought to have given, Ая I have already pointed out in a recent 
case the spirit of the Code demands that there shall be more than 
a bare statement of facts in the learned Judge’s charge. Otherwise 
he can be of little assistance to the jury. 


The point raised in the learned Judge’s direction in law refers 
to the following passage in his charge. He had explained sections 
302 and 304 and eventually said this “If, however, you find he had 
neither the intention nor the knowledge requisite under section 
303 consider his liability under section 304 Indian Penal Code." 
He then read and explained that section and continued “If you 
hold that he intended to cause Karim Shah such bodily injury that 
death would be a possible but not the most probable result you 
will find him guilty under section 304 part I or if you hold that he 
had no such intention but knew asa reasonable man that Karim's 


THE CALCUTTA LAW JOURNAL, (Vor. LÛ 


death would be a likely consequence of his act vou will find him 
guilty under section 304 part IL." In our opinion this direction 
would have been quite correct if he’ had not used the word 


“possible,” but had adhered to the words ofthe section ‘and had 


used the word "likely". : 

It becomes clear, that the Judge's direction is wrong, if you 
apply it to s concrete instance, I may repeat here the example 
which I suggested during the discussion—If Natabar had struck a 
blow with the Leja оп Karim’s skin it is clear that: Karim might 
have died from septic poisoning arising from the wound, His death 
would be a possible result of what Natabar bád done but not the 
most possible result, According to the learned, Judge’s -direction 
such an act would come within section 304 part І. We are clearly 

of opinion that it would not, It might possibly come ‘within section 
304 part II. - But.it is more than likely that such an act , would not 
come within the purview of section 304 at all. In view of the fact 
that the jury have convicted the accused of an offence under sec- 
Чоп 304 part I it cannot be sald that this misdirection may not 
have misled the jury. F | 

In these cifcumstances wo are of opinion that the conviction 
and sentence must be set aside and the appellant retried. . 


Cuming, J :—1 agree. 
A. T. M. E: (Retrial ordered. 


Ь4 
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PRESENT: Zord Carson, Lond Blamesburgh amd Sir Lancelot 
Senderson, 


JOYDURGA DASI 
t. 
SAROJ RANJAN SINHA AND OTHERS, 


[Ox APPEAL From THE HIGH COURT or JUDICATURE AT FORT 
WILLIAM IN BENGAL.] 


Will, construction oj—Daughier's extate—Power io allenate—Surreunding 
circumstances —HEkrarnama тинен iwe sisters curtailing the jos 
accrescendi. 

The circumstances of the testato- referred to in his wil and surrounding 
him at its date, are not irrelevant upon the qnastlom of construction, as to 
daughter's claim. to a declaration of an absolute interest. 


The clause of the Will upon which was rested the appellant's claim to a 
declaration of an absolute interes: was as follows: “© After my death my 
said two daughters shall be ray lawînl heirs, and they alone shall in equal shares 
become owners of all my properties sulject tothe provisions of this Will: the 
(said) two daugbters shall acquire a.l manner of rights consistent with Hindu 
Law, in the propertles that aball be left by me. God forbid, if my death takes 
place after the marriage of one daughter and before the marriage of another, 
then the unmarried daughter shall rot be entitled to clalm the entire prc perty 
by virtue of her not being given in mariage, пог shall she got tho s.mo у even 
If such a circumstance sbould happen, both the daughters shall inherit in equal 
shares, The daughters and their sors, that is to say my heirs, shall enjoy the 
properties eto so long as they shall Live in this house, Nobo ly shall ever by fixing 
the abode at any other place than zhis be entitled to own or enjoy the property. 
None shall be competent to succeed to the property who may go to live elso- 
whero”. 


Within three months of making his will, the testator died leaving his two 


daughters, the appellant and ber sister, unmarried, surviving. Subsequently” 


tbe daughters married and had sons, the ap, еПапё had one son and her sister, 
three sons. The sister died on the rath June, 1914. 


On the 17th April, 1909, the sís-ers executed an Ekrarmmama which provided 
«Ч one of the sisters should die the son or sons of the predeceased should бо long 
as tho other sister lives romain озгзога in possession іа the mmo manner as his 
or their mother had been of the ore half share of the movable and immovable 
property left her by herfather. Ou the death of the surviving sister the sons of 
both are to have such right and share as they are entitled to get under the testa- 
tor's will." 


At the daté of the Ekramama, tho appellant hid ono son and the sister had 
three sons 1 


Fune, 11. 
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Held, that the only interest givan by the will to his daughtors respeolilvely i in 
the property of the testator was the interest of a daughter as rocoguised by the 
Hindu Law, . Tho interest taken by each of tho testator’s daughter under the 
will was ono which determined with her death. 

A power to alienate is an essential lucident of an absolate interest in 
property. F 

Held, further, that tho Ekrarnama was effective to dispose in favour of the 
sons of the alster during the Шо of the appellant of the motety of the testator's 
estato appertaining to their dectased mother: 

It was contended that the Ekrarmama was not binding on the appellant at 
all, as, was, In the event which had happened, no more than a grat in 
favour of the sister's sons, and while still а mere expectancy under the will the 
appellant, by the operation of the jus accrescendi might become entitled on her 
sisters death in her [ife time. Their Lordships did not entertain this conton- 

Privy Council Appeal No 132 of 1937 by the Plaintiff, against 
the judgment and decree of the High Court of Judicature at Fort 
William in Bengal, dated the rath November, 1925, affirming those 
of the Subordinate Judge of Kishnagar, 


The material facts appear from the judgment of their Lord- 
ships. 


"De Gruyther K. C. and Dube for the Appellant. 
Dunne К, C, and Parikk for the Respondents, 
The judgment of their Lordships was delivered by 


Lord Blanesburgh: Two questions were discussed at the 
hearing of this appeal. The first was whether the appellant is not 
entitled under the will of her father to an absolute interest ina 
moléty of his estate, The second was whether, if under the will the 
interest taken by her must be limited to that of a Hindu daughter 
only—as is the contention of the respondents—she is not in the 
events which have happened, and notwithstanding an ekrarnama 
entered into on the ryth April, ygo9, between herself and her sis 
ter, since deceased, entitled for the rest of her life to the remain- 
ing moiety of their father’s estate, bequeathed in the first instance 
to her sister and now in the enjoyment of the i the 
sons of that sister. - ‘ 

‘Inthe Courts in India further questions were raised by the 
appellant. These were decided against her and were not again 
ventilated at their Lordships’ Board. There, the only questions 
discussed were those just stated—the second of them, in the 
form presented to. the Board, being, as it seems, raised for the 
first time, But of this later. 


Vor. L.] PRIVY COUNCIL, 


The circumstances of the appellant's father referred to in his 
will and surrounding him at its date, are not irrelevant upon 
the question of construction which the appellant raises in the 
suit, : 

The testator, Mathura Mchan Pal by name, was when he made 
his will, on the rath October, 1884, an old man, Не was, as he 
put it, in a declining state of physical strength. He had no expecta- 
Поп of any addition to his family. Не had been twice married 
but was а widower. No issue of his first marriage survived, By 
his second wife he had two daughters the appellant/and Sarat 
Kumari, her younger sister. Their mother had died in 188r. In 
1884 they were both infants and were still unmarried. But the 
appellant had attained marriageable ago, and the testator was, as 
he expressed it, trying to get her married soon, and had: made up 
his mind after she was marrisd to keep his son-in-law in his family. 
These matters are detailed by him as an exordium to his will, and, 
coupled with the provisions expressly confirmatory of that impres- 
sion contained in the dispositive clause set forth later, indicate 
that at least one main purpose of his in making a will at-all, if 
not, indeed, his only purpose, was the limited one of protecting 
the appellant against the danger of being deprived of any interest 
in his estate should ahe, alone of his two daughters, be married 
before bis own decease, 

That event did not, however, happen. Within three months 
of making his will the testator? was dead. Both of his daughters 
remained still unmarried. The testator’s expectation had. not 
been realised. Subsequently each of the daughters found hus- 
bands, whom each in turn survived, The appellant remains & 
widow with one son. Нег sister Sarat Kumari, also a widow, 
died on the 1sth June rgr4. The respondents are her three 
tons. 4 
In her lifetime, the ekrarcama above referred to was entered 
into between the two sisters, According to the respondents’ 
contention it was effective to dispose in their favour during thg 
life of the appellant of the moiety of the testator’s estate арреү- 
taining to their deceased mother, and their contention further 
is that under the testator’y will the interest taken whether by the 
appellant or by their mother Sirat Kumari was the interest ofa 
Hindu daughter only. | . 

To defeat this contention the present suit was launched by 
the appellent. Ву her pleint she claimed the alternative relief 
already indicated. Tho suit has been dismissed by both Courts 
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before which it has come—by the Subordinate Judge of Kighna- 
gar,-and on appeal by the High Court of Judicature at Fort Wil- 
liam in Bengal, It is from the judgment and decree of that Court 
dated the roth November 1935, that the present appeal is 
brought. 

The clause of the will upon which is fasted the appollent’s 
claim to a declaration of an absolute interest is, according to the 
translation fayoured by her, as follows: 

“ After my death my said two daughters shall be my lawful 
heirs, and they alone shall in equal shares become owners of all 
my properties subject to the provisions of this Will: the (said) two 
daughters shall acquire all manner of rights consistent with Hida 
Law, in the properties that shall be left by me. God forbid, if my 
death takes place after the marriage of one daughter and before the 
marriage of another, then the unmarried daughter shall not be 
entitled to claim the entire property by virtue of her not being given 
in marriage, nor shall she get the same; even if such a circums- 
tance should happen, both the daughters shall inherit in equal 
shares, - The daughters and their sons, that is to say my heirs, 
shall enjoy the properties etc, so long as they shall live in this 
house at Boelmari, Nobody shall ever by fixing the abode at 
any other place than this be entitled to own or enjoy the property 
None shall be competent to succeed to the property who may go І 
to live elsewhere. . Nobody shall at any time be competent to 
remove the Sadar Cutchery at Balidanga to any other place, 
the Sadar Cutchery shall always remain there, Sach is the injuac- 
tion also from my ancestors.” 


Now ір order to reach a final conclusion as to the true effect 
of this clause it should of course be read.inits context already 
referred to, and in association also with one or two further provi- 
sions of the will to which reference must later on ba made. But 
ever by itself and in the translation favoured by .the appellant 


their Lordships are of the opinion that the only interest thereby 


given to his daughters respectively in the property of the testator 
ів the interest of a daughter as recognised by the Hindu Law. 
Their ownership із to be ownership which іп relation to daughters 
is consistent with that law, Even more clearly does this 
conclusion emerge if reference be had to the translation of the 
clause made by the Court translator and included in the paper 
book-under the Registrars order. Its introductory words as so 
translated, аго as follows: `> B. ge 8 


-“ On my death these two daughters of dim аге - my heirs 


-rmm — 


— 


Vor. L.] PRIYY COUNCIL, 


according to the Sbastras. It:sthey who shall be entitled to all 
my properties in equal sbares under the provisions of this Will. 
The two daughters shall get such rights as are enjoined by the 
Hindu Shastras to the properties (to be) left by me." 

So much, even on a general perusal of the words. But 
if the clause be more critically examined and if it be read, as 
already indicated it should be, in connection with other relevant 
provisions of the will, the  -onclasion that the interest taken 
by each of the testator’s danghters thereunder is one which 
determines with ber death becomes irresistible. 

Tt will, firat of all, be noted that in the clause itself. not the 
daughters only, but these daughters and their sons—the latter, 
of course, not then in being—are referred to as the testator's 
“heirs,” and in other clauses of the will notably in clauses 3, 5 
and 6, that word is used in the same comprehensive sense. 

Notable again, as if by way of contrast, is the manner in which 
tbe testator when referring in terms only to bis daughters fetters 
their powers over the property, Clause у provides that if either 
of the daughters, elder or younger, desires to have a partition of 
the property effected she shall not be competent to do so. 
Clause 8 again is a striking confirmation of the conclusion that 
‘the interest éonferred by clause 2 is a limited one only. ; 

" When the daughters shall attain majority, the Executors 
Shall make over to their satis/action the properties, etc, and every- 
thing, if they decline to accept the properties, etc., into their own 
hands as being incapable, the Executors shall when the daughters’ 
sons attain majority, retire after making over everything to them 
to their satisfaction.” 


Again a power to alienate is an essential incident of an abso- 
lute interest in property. And not only is no such power in terms 
conferred upon the daughters, but the prohibition against partition 
by then and the provision cf claus» 8 for the benefit of their sons 
indicate clearly, as their Lordships think, that the whole 
scheme of the wilk-as might have been expected from 
its exordium— is that the property shall remain intact after 
the death of both daughters for the benefit of their sons 
as the heirs of the testator, Accordingly the Board, in agreement 
with both Courts in India, :s of opinion that the appellant is not 
entitled to the declaration of absolute ownership which she seeks. 

But the testator’s will as their Lordships read it would, after the 
death of Sarat Kumari, have left the appellant for the remainder 
of her life by virtue of the jus. accrescendi in enjoyment of her 
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sister's moiety as well as of her own, and it remains to ba deter- 
mined by way of answer to the second question raised by the 
appeal how far this position has been altered by the ekrarnama 
ofthe ryth April 1999, to which reference has already been 
made. 

The effect of that document so far as construction is con- 
cerned is as it seems to their Lordships too clear for argu- 
ment, Atits date, as above appears, and as is stated therein, 
one sister had one son and the other sister had three sons, Each 
was apprehensive that on the death of one of them there would 
be during the life-time of the other disputes arising between 
the son or sons of the deceased sister on the own hand and the 
surviving sister on the other. The ekrarnama accordingly pro- 
vides that if one of the- sisters should dis the son or sona of the 
predeceased should so long as the other sister lives remain owners 
in possession in the ваше manner аз his or their mother had been 
of the one half share of the movable and immovable property left 
her by her father, Onthe death of the surviving sister the sons of 
both are to have such right and share as they are entitled to get 
under the testator's will. 

It is under this ekrarnama that the respondents claim to 
remain in possession of their mothers moiety of the estate. 
That its provisions are apt to give them the right they claim was 
hardly contested before their Lordships, But it.waa contended 
that the ekrarnamg was not binding upon the appellant at all: 
it was, inthe event which had happened, no more thana grant 
in favour of the respondents, and while still a mere expecta: cy, 
of the interest in Sarat Kumari’s moiety to which, under the will 
the appellant, by the operation of the jus accrescendi, might 
become entitled on her sister's death in her own lifetime: it was 
accordingly void on the principle enunciated in the decisions of 
the Board in Heraath Kuar v, Indur Bahadur Singh (ү) and 
Annada Mohan Roy v. Geur Mohan Mullick (3), with reference to 
the attempted disposition of his expectancy by a presumptive 
reversioner during the lifetime of a Hindu widow. ' zu 

Their Lordships were not impressed by this contention of the 
appellant in support of which, as was admitted, no authority could 
be found. : | 

But they do not propose further to discuss it. It was raised 
before the Board for the firat time. It suggests, if there be any- 
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thing in it, considerations of far-reaching importance upon which 
the Board would desire to have the benefit of the opinion of the 
Courts in India, Accordingly, their Lordships do not entertain 
itat all, And to the ekrarnama no other objection was taken, 

In the result, therefore, the appellant has failed to satisfy the 
Board that the judgment and decree appealed from were otherwise 
than correct, Their Lordships accordingly will humbly advise His 
Majesty that this appeal therefrom be dismissed and with costs, 

Watkins & Hunter: Solicitors for the Appellant, 


Stanley, Johnson & Allen: Solicitors for the Respondents, 


A, T. M, ; K, J.R. Appeal dismissed, . 


PRESENT Lord Carson, Lord Darling, Sir Lancelot Sanderson, 
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Specific performance—Agreement te execute a registered sale deed—Sale deed 

not ragitisred-~ Registration Act (XVI of 1908), Secs. 17, 49. 

If an instrument which comes within section 17 of the Registration Act as 
purporting to create by transfer an interest In Immovable property is not regis- 
tered, ít cannot be used in any legal proceedings to bring about indirectly, the 
effect which it would have had if registered. Itis not to ‘affect? the property, 
and it is not to be recelvod as evidence of any transaction ‘affecting’ the property. 
An agreement for the salo of immovable property is a transaction ‘affecting’ tho 
property: Sanjib v. Santosh (1) ; Satya Narayana v. Chinna Venkata Ras (2) 
and Rewling Perwatayya т. Bhagwan! (3) approved. 

As the document in the prosent case clearly purports to transfer A’s interest 


in the immovable properties which he had inherited from B, it comes within the 


terms of section 17 of the Registration Act and requires registration. It being 
unregistered, is not admissible In evidence In a suit. for specific performance of 


(1) (1921 I- L. R. 49 Calc. 507. (а) (1925) I. L. R. 49 Mad. 302. 
(3) (1935) 1.1. R. s0 Bom 334. А 
* 


488 


Р.С. 
1939. 
ward 
James В. R. Skinner 
Ve 
Robert Hercules 
Skinner. 


Fuly, 16. 


THE CALCUTTA LAW JOURNAL, [Vor. L. 


the agresmont that the vendor shall, if the vendee so requires, execute а regis- 
tered nale deod, 

P. C. Appeal No. 97 of 1928 by the Defendant against the judg- 
ment and decree ofthe High Court of Judicature at Allahabad, 
reversing those of the Subordinate Judge. 

The material facts appear from the judgment of their Lordships. 

De Gruyther К, С, and Brown for the Appellant. 

` Dunne К. С. aud Rathes for the Respondents. 

The judgment of their Lordships was delivered by 

Sir George Lowndes :—One Richard Skinner died in 1913 
inteatate, and his estate, which included immovable properties of 
considerable value, devolved upon his brother George Skinner and 
his sister Alice Skinner in equal shares. Richard Skinner was at the . 
time of his death indebted to the Delhi and London Bank, and 
administration of his estate was granted to a Mr. Angelo, the Bank's 
manager. Ou the 18th June, 1918, while the estate was still under 
administration, George Skinner executed in favour of Robert Her- 
cules Skinner, the first respondeat in this appeal, a document in the 
following terms :— 

[Zhe Srst sentence is torn oui. 

“This day between Mr, (torn out) at present at Meerut of the 
one part, bereinafter called the first party, and Mr. R, H. Skinner 
of Hansi of the second part, hereinafter called the second party. 

“Whereas Mr, G, C, Е. Skinner, the said first party (paper torn), 
heir to the estate of his late brother, Mr. R. R. Skinner, and the 
said first party therefore as heir has a (paper torn) in the property 
allotted to the late Mr, R, R, Skinner by the decree of the District 
Judge, Delhi, of August, 1888, partitioning the joint Skinner estate ; 
and in all the property he subsequently acquired. Aid that whereas 
my brother К. К. Skinner died in about August, 1913, and that 
since his death there has been conitant trouble and long, expensive 
and ruinous litigations and family disagreement, etc, owing to 
which vendor has not been able to get possession MP to date, nor 
gets any benefit from it whatsoever. 


“That whereas now Mr, К. Н, Skinner of the second part, here- 
after called the ven dee, has agreed to purchase all these properties 
left me by my said late brother, Mr. R. R, Skinner. 

“Therefore I, С. C. E, Skinner of the first part, hereafter called 
the vendor, with my free will, wishes and coasent do hereby sell all 
my share, I have inherited from my late brother, Mr. R. В. 
Skinner, to Mr. R, H, Skinner for Rs, fifty thousand, to keep the 
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property in the family and for all what the vendee has done for me, Р. С. 
it is therefore mutually agreed as follows s- 1929. 


“r, That the vendee, Mr. R. Н, Skinner, do pay tothe said vee RR R. Skinner 
vendor, Mr. С. С, Skinner, Rs. ohe thousand as earnest money by 
кан Robert Hercules 

"3, That as allthis property is in the hand of Mr. Angelo, 
the administrator of the estate of my late brother, Mr. К.К, 
Skinner, the vendor will do his best to get the vendee full 

п. 

“3, Should for any reason the vendor fail or do not satisfy the : 
vendee, in this case the vendes has my free consent to take any 
action he considers proper and necessary to get full possession, and 
mutation of names done in the said vendee's favour. 

“4, From the date of agreement all expenses for litigation now 
pending which, if the vendor chooses to hand over to the vendee 
or that may hereafter be filed by the vendee in the above matter, 
will be borne by the vendee. 

“s, That the cases now pending and all matters with reference 
to these properties, the said vendor shall give a correct and com- 
plete list of all cases, also a Hist of all papers and books, etc, іп the 
possession of the said vendor to the said vendee and take а receipt 
for any reason, the vendor fail, the vendor will be responsible for 
loss, etc., and not the vender, 

“6. In addition to the price stated above the said vendee will 
have to pay the Delhi and London Bank, Delhi, vendor, share of 
the debt left by the late Mr, К, R. Skinner, but the said vendor 
will pay all debts the said vendor may have contracted on this said 
property after the death of the late Mr, R. К, Skinner and 
release it for the vendee. 

“7, That the vendor declares that he is the sole heir to this 
said property, but should other heirs be established . . by order 
of any Court the vendor is not responsible. 

a3, The said vendor confirms this to bea complete and com 
clusive sale binding onthe said vendor and on all his heirs or 
assigns, etc., in favour of ths said vendes . . . and if the vendee 
should ever consider necessary to execute а Registered sale-deed 

. vendor or his heirs, assigns, oic., will always be ready to exe- 
cute and register the same at the expenses of the vendee, 

“9, In virtue of this sale and agreement if the vendee considers 
necessary the vendor will alwa ys be ready to execute and register a 
power of attorney or give the vondee any other document or help 
the vendes, may demand., 


Sir George Lowndes, 
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“to, The balance of Rs, forty-nine thousand will be paid by 
the vendee to the vendor the very year the vendee gets full legal 
possession of all the properties and the mutation of names ‘all 
effected in the name of the vendee. 


“rr, Should the vendee not be able to get mutation of names 


done in his name and get full and complete possession during the 
lifetime of the vendor the vendor in such case directs the vendee 
or his heir, Mr, J. A, R. Skinner, to pay the balance due to the 
heirs of the vendor. 

“ta, The schedule of the properties sold ія hereunto annexed 
as noted below :— 

“(a) All the properties noted in the decree of the District 
Judge, Delhi, August, 1888, partitioning the joint Skinner estates, 
(Ingram е. Orde and other.) 

‘{5) All the properties acquired by the late Mr, R. R. Skinner 
up tothe time of his death. Therefore we, the undersigned, 


further confirm and id this sale and agreement by our 


“Meerut, 78th June, т 1918. 
(Sd.) Groraz C. Е. SKINNER, Vendor. 
(Sd) R. Н, SKINNER, Vendee," 

This document was not registered. 


George Skinner died intestate in December, 1919, and on the 
11th February, rga1, the first respondent instituted the suit out of 
which this appeal arises, Тһе only defendant tothe suit as ori- 
ginally framed was Angelo, the administrator of Richard Skinner's 
estate, and the principal prayer of the plaint was for specific per- 
formance of "the agreement of sale dated 18th June, 1918"—the 
reference being to the document above set out—and for possession 
of the property, It is obvious that Angelo did not represent George 
Skinner's estate, and it is admitted that in this respect the suit was 
defective, but various parties were subsequently added, including 
Alice Skinner, whose right toa halfshare in Richard Skinner's 
estate was disputed in the Court of first instance, and Thomas 
Skinner, the third respondent, who was appointed administrator 
ad Кит of George Skinner. Major Stanley Skinner was also substi- 
tuted for Angelo as administrator ‘of Richard Skinner, and on the 
death of Alice Skinner, pending the proceedings in India, James 
Skinner, the present appellant, was brought on the record as her 
executor. 

Various matters were debated in the course of the. proceedings 
in India, with which their Lordships have not been asked to deal, 
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but the, principal issue in the case, and that: upon which the deter- 
mination of this appeal depends, was whether the document of’ tha 
18th June, 1918, was admissible in evidence. This in the argument 


before the Board has resolved itself into two questions, viz, 


(1) whether the document comes within the provisions of section 
17 of the Indian Registration Act XVI of rgo8 and so required 
registration ; апа (1) whether, if registration was necessary, it could 
form the basis of a suit for specific оше notwithstanding 
the provisions of section 49. 

On the first question the Subordinate Judge by whom the suit 
was tried was of opinion that the document was a sale deed requir- 
ing registration under section 17, anû that, being unregistered, it 
was not admissible in evidence, &nd he accordingly dismissed the 
suit. The High Court, on appeal, differed from this conclusion. 
The learned Judges held that the document ought to be “treated 
as being an agreement for sale rather than as а sale deed," and 
that, therefore, registration was not necessary, and they made a 
decree for specific performance in respect of George Skinnera 
moiety of the property upon certain terms. Against this decree 
the executor of Alice Skinner has appealed to His Majesty in 
Council, 

In the course of the arguments the document of the 18th June, 
1918, has been discussed with great minuteness, but their Lordships 
have no doubt that the view taken of it by the Subordinate Judge 
was right. The language employed is perhaps not that-of a trained 
draftsman, but it clearly purports to transfer George Skinner’s 
interest in the immovable properties which he had inherited from 
Richard Skinner, particulars of which are set ош in the schedule, 
and 1t accordingly comes within the terms of section 17 of the Act 
and required registration, 

The second question is perbaps a more- dificult o one, чай the 
difficulty arises rather fromthe. divergent views to be found in the 
Indian case law on the subject than from the interpretation of sec- 
tion 49 of the Registration Act.. It is unfortunate -that this aspect 
of the case was not submitted to the Indian Courts, and their Lord- 
ships have therefore not had the assistance of the High Court in 
discussing the numerous decisions which have been referred to 
before them. 


Their Lordships, however, think that the meaning of section 49 


is clear, The section runs as follows :— 
“49, No document required by section r7 to- be registered 
shall— ` : ` 
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(a) affect any immovable property comprised therein ; or, 

(ê) confer any power to adopt ; or 

(c) be received as evidence of any transaction affecting such 
property or conferring such power, 

unless it has been registered." 

If an instrument which comes within section 17 as purporting 
to create by transfer an interest in immovable property is not regis 
tered, it cannot be used in any legal proceedings to bring about 
indirectly the effect which it would have had if registered, It is not 
to "affect" the property, and it is not to be received as evidence of 
any transaction "affecting" the property. 

[n the present case the document under consideration, in addi- 
tion to creating an interest in the immovable property concerned, 
provides as one of the terms, and therefore as an integral part of the 
transfer, that the vendor should, if the vendee so requires, execute 
а registered sale deed, and it is contended for the first respondent 
that, notwithstanding the norregistration, he can sue upon this 
agreement, putting the document in evidence as proof of it. Their 
Lordships are clearly of opinion that this is within the prohibition 
of the section, They think that an agreement for the sale of 
immovable property is a transaction "affecting" the property within 
the meaning of the section, inasmuch ав, if carried out, it will bring 
about a change of ownership. The intention of the Act is shown 
by the provision of section 17 (а) (v), which exempts from registra- 
tion, and therefore frees from the restriction of section 49, a docu- 
ment which does not itself create an interest in immovable property, 
but merely creates a right to obtain another document which will 
dq so. In the face of this provision, to allow a document which 
does itself create such an interest to be used as the foundation of a 
suit for specific performance appears to their Lordships to be little 
more than an evasion of the Act, 

A number of cases from the Indian Reports have been referred 
to on either side in the argu ment before this Board, and it is clear 
that many of the decisions are irreconcilable, Their Lordships 
think, therefore, that no good purpose would be served by а 
detailed examination of them, but they have. the satisfaction of 
knowing that the principle. which has been enunciated above із іл 
accordance with recent decisions in most of the High Courts. See 
Sanjib Chandra Sanyal v. Santosh Kumar Lahiri (т); Satya 
Narayana v. Chinna Venkata Као (2); Ramling Parmatayya v. 
Bhagwant Shambhuappa (3). 


(1) (1921) I. L К. 49 Calc. 507. 'а) (193) I. L. R. 49 Mad. зов. 
(3) (1925) 1. L. R. 5o Bom. 334. . 


Vox. L.] _ PRIVY COUNCIL, 


For the reasons given their Lordships are of opinion that the 
High Court wae wrong in granting a decree for specific perform- 
ance, and that the first respondent’s suit should have been dis- 
missed. They will therefore humbly advise His Majesty that this 
appeal should be allowed, that the decree of the High Court should 
be set aside, and that ofthe Trial Judge restored. The first 
respondent must pay the appellant’s costs both here and in the 
High Court. 


Chapman, Walker & Shepherd : Solicitors for the Appellant, 
T. L, Wilson & Co. : Solicitors for the Respondents. 


A, T. M. Appeal allowed, 
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PRESENT:—L ord Blamesburgh, Lord Tomiin and Sir Binod Mitter. 


SRI RAJAH BOMMADEVARA NAGANNA NAIDU 
BAHADUR (SINCE STRUCK OUT) AND ANOTHER 


v. 
YELAMANCHILI PITCHAYYA AND OTHERS, 


[On APPEAL FRON тнк Нон Court or JUDICATURE AT MADRAS.) 


Paita—Lease—Reserv ation of trees by the semindar—Passing of Madras Land 
Estates Act, 1908, during the continuance of lease, efect of—Iadras Laud 
Astases Act, Secs. 6, 12, 56. 


Section 12 of the Madras Land Estates Act, 1908, deals with a possesion 
tecminablo whea the Act came into force and converted Into а permanent right of 
occupancy by section 6. 16 contemplates that as an incident of the terminable 
possession rights with respect to the trees or the holding might have been rewecv- 
ed to the landholder either by custom or by contract. It provides that where 
the reservation Is by custom, it, so far as existing troes аге concerned, fs to 
romain effective throughout the whole of the occupancy, by the Act made perma- 
nent. In places whore the custom obtalos such reservation is conventional with- 
out belog expresaly made, in contra-distinction to places where no such custom 
extste—as, foc example, in the semi deri of North Vellore, In which case the 
reservation, if ft is to be operative, must be expressed as part of the contract. 
But In each case the reservation, when not qwallfied, will be operative for 
precisely tho same period of time and no longer—that isto say, until, on the 
expiry of the right to possession by the tenant, the holding reverts to the 
gémindar. Accordingly, tho section makes no distinction in the result between 
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a reservation made by custom and one made by contract. Whero tho reservation, 
however constituted, is conterminous with the previously limited possession, it 
remains, arcept with regard to trees anbeoquently planted by the ryets or natu» 
rally growa upon the "holding, operative throughout the occupancy made perma- 
nent by the Act. The landholder савооё claim an enhancement of rent or any 
additional payment for his lost trees. * 


On the 6th June, 1901, the appellant Raja granted to the father of the 
respondents, for a term of 10 yours expiring Fasili, 1320, а lease of some 1363 
acres of land in the villages of N. Prior to this lease in his favour, the lossea 
had no occupancy or other rights in the holding ОҒ tho acres comprised somo 
843 were enterod as being in cultivation, and 520 as being dry pasture waste. 
The annual rental for the whole was fired at Rs. 1784-15 as. representing, so 
far as the ‘cultivation’ lands were concerned, a rent of as. 14-3 pec acre, and for 
the ‘dry pasture waste’ а rent of 8 annas per acre. The lease, however, oontalned 
a provision. that if the lotsoe raised. dry cultivation on the dry pasture waste 
he had to pay cist upon the land so cultivated at tho higher rate of as, 14-3 
per acre as well as the expenses. Ву tho lease the Raja reserved to himself full 
rights in regard to 8000 palmyras and date palms fit for tapping. The lossoe 
was “not in the least to be entitled to them,” as the cist of all the treos standing 
on the lands was not Included in the rent reserved, the lessee was not to raise 
any objection whatever to the semindaer dealing with the same, 

After Fasli 1320, the Каја tendered to the respondents for the year 1912 a 
patiak in respect of such part of the orginal holding as he conceived himself 
bound to.include in it, Оп the refusal of the respondents to accept the pattah 
tendered and to execute а proper mwchalh a this snit was, under section 56 of 
the Madras Estates Act, 1908, brought b y the Raja to enforce his right t 

Held, that the zemindar was entitled to continue to reserve the right by the 
patiah, limited to the trees which existed before the Madras Estates Act and 
not extending to any which might have been planted by the respondents or 
might naturally Бате grown upon the holding sloce its passing. 

That of the 520 acres, 293 actes being tank-bed land, abould be excluded 
from the pattah and the remaining 397 acres should be Included as being ‘‘cultly- 
able” land, although it had never in fact been cultivated. 

Privy Council Appeal No, 115 of 1984 by the Plaintiffs, against 
the decree of the High Court of Madras, dated. the sand April. 
1918, reversing in part that of the Deputy Collector, dated the 
7th August, 1914. 

The material facts appear from their Lordships’ judgment, 

Subbirow for the Appellants, 

Dunne К. С. and Nasuisamiar for the Respondents, 

' The judgment of their Lordships was delivered by 

Lord Blanesburgh.—There are two- questions raised by this 
appeal: they both lie within the narrowest compass ; the second 
of them barely survives to come before the Board, so «complete 
has, been judicial agreement upon it in India, while the determins- 
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tion of the first, which now alone is serious, deperds upon the 
construction of a few words in a single section of a statute, Yet 
the plaint in the suit was issued as long ago as the т%їһ October, 
1912, and itis nearly seventeen years thereafter that these short 
questions reach the Board for final determination, and, in the 
result will now be settle 1 as they were settled by the Revenue 
Court in India nearly’ fifteen years ago. In the course of the 
proceedings not only has the plaintif died, but one of his legal 
representatives, originally appellant, has dropped out, leaving it 
to the plaintiffs other representative, the second appellant, by 
himself to bring his case to a bearing. Not the least 
important of their Lordships’ duties in disposing of the appeal 
has been the task of determining how the costs thrown away as 
the result of well-nigh interminable proceedings in India should 
now be borne. 

The two appellants are the sons and legal representatives 
of the original plaintiff, the late Raja of North Vellore. On the 
6th June, zgor, the: Raja granted to one Ramayya Саги, father 
of the respondents, fora term of ten years, expiring Fasli, 1320, 
а lease of some 1,363 acres of land'in the village of Narayanapu- 
ram, Prior to this lease in his favour, Ramayya Garu had, as it is 
now agreed, no occupancy or other rights in the holding, which, 
but for the passing of the Madras Estates Land Act, 1908, would 
in ordinary course have reverted to the Zemimdaron the expiry 
of th^ lease, : 

Of the acres comprised in it some 843 were entered 
as being in cultivation, and 520 as being dry pasture waste. 
The annual rental fur the whole was fixed. at Rs. 1,784.-13, 
representing, во far as the “cultivation” lands were concerned, 
a rent of Rs, o.14.3 per acre, and for the “dry pasture 
waste" a rent of 8 annas per acra, Ths lease, however, contained 
a provision, much relied upon by the appellant in support of his 
second ground of appeal, that if the lessee raised dry cultivation on 
the dry pasture waste he had to pay cist upon the land so cultivat- 
ed at the higher rate of Кз, 0.14 2 per acre as well as expenses, 

The main, if not the only real, question now at issue between 
the parties is as to their respective rights in what the District 
Judge, at one stage of the case, described as an immense belt 
upon the holding of paying trees—comprising at least 8,000 palmy- 
ras and date palms fit for tapping, yielding a substantial revenue, 
and estimated by a succeeding District Judge to be of a capital 
value of roughly Rs. 34,000. Ву the lease the Raja or Zeteindar 
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reserved to himself full rights in regard to all these trees,, The 
lessee was “ not in the least to be entitled to them" ; as the cist of 
all the trees standing on the lands was not included in the rent 
reserved, the lessee was not to raise any objection whatever to the 
Zemindar dealing with the sams. And, asa matter of fact, these 
trees during the term continued to be let by the Zemindar to other 
persons for tapping at rents yielding for him a substantial revenue, 
It was not contested before the Board that in these circumstances, 
the possession-of and all rights over the trees remained during 
the pendency of the lease in the Zemindar, and that no payment 
whatever in respect of them was included in the cess thereby 

In that state of things and while the lease was still current, 
the Madras Land Estates: Асі, 1908, became law. This suit is 
concerned with the changes by the passing of that Act effected 
in the relations of the zemindar as lessor on the one hand, and the 
respondents, who by the death of their father had then become 
entitled to the lease, on the other, in respect of the subsequent 
property rights, first, in the trees—the important question—and 
next in the " dry pasture waste,” now at all events a subordinate 
matter, 

It will be convenient to call attention at once to the provisions 
of the statute relevent to the consideration of these two 
questions. . RE f 

In the Act which came into forca on rst July, 1908, an estate 
means amongst other things any permanently settled estate от 
temporarily settled semindari [Section 3 (2) a]; that is to sey, 
it extends to the state or semiadart of the Raja of North Vellore. 
Holding [Section 3 (3) ] means a parcel or parcels of land held 
under a single $w//a or engagement in a single village, In other 
words, the lands included in the lease of rgor are by that term 
aptly described. уой land means cultivable land in an estate 
other than private land, but does not include, inter айа, tank-beds 
[Section 3 (16)]. Kyo; means a person who holds- for the 
purpose of agriculture уой land in ап estate on condition of 
paying to the landholder the rent which is legally due upon it 
[Section 3 (15) ]. With these terms so defined section 6 provides 
that, subject to the provisions of the Act, every ryof then іп 
possession of zyefí land situate in the estate of a landholder shall 
have a permanent right of occupancy in his holding, while Section 
9 enacts that no landholder shall &s.such he entitled.to ejecta 
ryot from his holding otherwise than in. accordance with the provi- 
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sions of the Act, Section rs, upon which’ much turns, is sexy 
as follows :— 

* Subject to any Agni which by custom от by contract in writ- 
ing executed by any ryof before the passing of this Act аге reserv- 
ed to the landholder, every occupancy ryot shall have the right to 
use, enjoy and cut down all trees now in his holding, and in the 
case of trees which after the passing of this Act may be^ planted 
by the zyof or which muy naturally grow upon the holding, he shall 
have the right to use, enjoy and cut them down, кинам 
any contract or custom to the contrary.” 

Section 24 provides that the rent - of a ryof shall'not be anhanc- 
ed excapt as provided by the Act. Section 28 : that in all 
proceedings under the Act the rent ог rate of rent forthe time 
being lawfully payable by a ryof shall be presumed to be fair and 
equitable until the contrary is proved, Section 30 enables a 
landlord to institute proceedings for enhancement of rent before 
the Collector on certain stated grounds and no others, By ‘section 
50 (a) every ryo/ is entitled to call upon his landholder to grant 
him a днай for any current ‘revenuo year, and’ evety landholder 
is entitled to call upon bis'zyo/ to give him а swcha/ha in exchange. 
The proper contents of the puwttak and muckosha are detailed in 
section 51, and after provision made by section 54 for the tender 
of a puttah by the landholder, Section 56 provides—and it із 
under this section that the present suit was instituted—that when 
а rye? for опе month fails to accept the диіад tendered tg. him’ 
and to give a mucka/ha in exchange, the landholder may sue before. 
the Collector to enforce acceptance of such puttah, 

As their Lordships have already observed, the lease of the 
6th June; rgor, was still current when the Estates Act came into 
force, The effect of the statute, as will have been seen, -was at 
once to give to the respondents a permanent right of occupancy 
in their holding so far яв that consisted of ryo# land, ‘and at once 
to supersede many of the provisioas of the lease then current, 
Notwithstanding this, however, the parties until the expiry of the 
term apparently allowed their relations towards each other to be 
regulated by the lease, and it was not until after Fasli, 1320, that 
the Raja tendered to the respondents for the year тота a fea 
in respect of such part of the original holding as he conceived 
himself bound to include in it, Oa the refusal of the respondents 
to accept the puttak tendered and to execute a proper muchalka 
this suit was, uader section 56 of the Act, brought by the Raja 
to enforcs his statutory rights in these matters. i i 
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The refusal of the respondents to accept the tendered puttak 
was due to the fact that in their view its terms were, mainly in 
two respects improper. 

First, there werd includel io it the provisions of the lease 
already referred to, whereby the trees on the holding were reserved 
to the landholder, and the respondents objected that, by virtue of 
Section тз of the Act, the gutiak should have left with them the 
right to use, cut down and enjoy all trees in their holding. 

Secondly, there were excluded from the swftak the 520 acres 
of dry pasture waste which had been included in the lease, The 
respondents claimed that this acreage should remain part of 
their holding as being in fact cultivable and therefore ryo# land 
within the meaning of the Act. f 

- Itwill be convenient to deal in their order with these two 
objections to the gwitek, showing incidentally how each of them 
fared in the Courts in India, 

First, as to the trees, the Deputy Collector in his judgment of 
the ryth August, 1914, in the Revenue Court expressed the opinion 
that, яз the Zemimdar had reserved bis right to them by written 
contract, he was entitled, under section та of the Act, to continue 
to reserve the right by the suit pwfios, limited, however, to the 
trees which existed before the Act and not extending to any which 
might have been planted by the respondents or might naturally 
have grown проп: Ше holding since its passing, The learned 
District Judge, on appeal on thi: point. by the respondents, took 
the same view, and by decree of the aand December, 1916, dis 
missed their appeal from the Collector's judgment. 

On further appeal, however, to the High Court at Madras, the 
learned Judges there took a different view, which they expressed 
ina judgment of the sand April, 1918. Under section 1з of the 
Estates Land Act, the teaant, they said, was, subject to custom or 
written contract, entitled to the trees on payment of rent to the 
landholder, and in this case the reservation of the trees in the 
lease held good, but, in their opinion, only for the period 
of the lease. The reservation was no longer subsisting at the time 
of the tender of the pettah, and it ought not accordingly 
to havo been retained therein. Other reasons given by опе of the 
learned Judges in support of the same conclusion have not been 
relied on before the Board, and need not be further alluded to. 

In the result the learned Judges of the High Court, thinking , 
that the trees must be included in the holding, but that it was 
allowable under the Act to charge the respondents with a cist 
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in respect thereof, directed an enquiry to ascertain the proper 
amount of such cist, and after prolonged and elaborate proceedinzs 
to that end, to which for the moment their Lordships do not 
farther allude, the High Court, in а final judgment on the 28th 
October, 1919, fixed the amount payable by the respondents in this 
behalf at a single payment of 5 annas in respect of each tree, and 
in other respects gave offect to their judgment of the ssnd April, 
1918. And of all of this the appellant now complains. 

The question turns, it will been seen, upon the meaning to be 
attached tothe introductory words of section 12 of the Act: 
“Subject to any rights which by custom or by contract in writing 
executed by any zye? before the passing of this Act are reserved 
to the landholder,” and it may be conceded that, asa matter of 
first impression, the view of these words taken by the High Court 
is attractive enough, There is, onthe face of them, по obvious 
reason why the reservation should extend beyond the duration 
of the contract by which it is made. But this first impression 
disappears on a closer examination of the clause. The section 
is certainly dealing with a possession terminable when the Act 
came into: force and converted into a permanent right of occupancy 
by section 6. It is contemplating that as an incident of the 
terminable possession rights with respect to the trees on the hold- 
ing might have been reserved to the landholder either by custom or 
by contract. It provides that where the reservation is by custom, 
it, so far as existing trees are concerned, is to remain effective 
throughout the whole of the occupancy, by the Act made permanent. 
“So much it was conceded in argument was the effect of the section. 
Bat if reservation by custom was so long operative, why, so far as 
the section is concerned, should the result be different when the 
reservation had been made by contract? A reservation by custom 
is in this connection surely no more than this, that in places where 
the custom obtains such reservation is conventional without being 
expressly made, in contre-distinction to places where no such 
custom exista—as, for example, in the Zemisdari of North Vellore, 
in which case the reservation, if it is to be operative, must be 
expressed as part of the contract, 

But in each саве the reservation, when not qualified, will be 
operative for precisely the same period of time and no longer— 
that is to say, until, on the expiry of the right to possession by 
the tenant, the holding reverts to the Zewinday. Accordingly, 
as might from this point of view be expected, the section makes 
po distinction in the result between  & reservation made by 
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custom and one made by contract, and in their Lordships’ 
judgment, the true conclusion is, that where the reservation, 
however constituted, is conterminous with the previously limited 
possession, it remains, except with regard to trees subsequently 
planted by the zyo/s or naturally grown upon the holding, opera- 
tive throughout the occupancy made permanent by the Act. 

It would appear that the learned Judges of the High Court ' 
came to the conclusion they did in this matter in the belief that 
it was open to them under the Act to charge the respondents 
with. & suitable payment ia respect of the trees which for the 
first time by virtue of the Act became theirs, At a leter stage, 
however, the learned Judges themselves were less confident of the 
correctness of this view, which is, as it seems tothe Board, mis 
taken. . Their Lordships can find no provision in the Act enabling 
the landholder to claim ап enhancement of rent or any additional 
payment for his lost trees, Accordingly, if the view of this 
section taken by the High Court were correct, its effect in the 
present case must be, altogether to depriye the landholder, without 
any kind of compensation provided, of property of great value, 
and its effect would be similar in many other cases, А corr 
striction. of the section leading to such a result is not lightly to 
be entertained, and, in their Lordships’ judgment, is not here 
called for,- On this question, therefore, the Deputy Collector, 
supparted by the learned District Judge, reached, in the view of 
the Board, the true conclusion, 

The respondents’ second objection to, the Pd was. the 
exclusion therefrom ofthe sao acres, and this objection can be 
dealt with: more briefly Upon the evidence taken before him, 
the Deputy Collector on the ryth August, 1914, found that 
of the 520 acres in question, some 2323 acres were tank-bed 
land, and that their exclusion from the фийай was, in consequence, 
justified under the Act. He held, however, in a most careful 
judgment, that the remaining: 397 acres should be included as 
being “cultivable” land, .although it had never. in fact been 
cultivated, and this view of the Deputy Collector, although, 
so far as it was against them, it has been contested by both parties 
throughout the.Courte in India, has been upheld in all tof them. 
авом the Board the respondents no longer contended that the 

tank-bed land shonld be included in the $v//e&, but the appellant, 
‘relying for his contention upon the case of Sremanika Raja 
‚ Yorlaguda | Malliharjuna AZ Sudiiak (1), still urged that the 
. £1) 919) 39 M. L. J. a77. | 
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remaining 297 acres were given only for pasturage and not for 
cultivation, that, like the tank-bed lands, they should remain ex- 


gor 


cluded from the sw/fak, the provision of the lease already'referred sq Rajab Bommade- 
to, which raised the rent per acre to Rs. o-r4-2 on the extent culti- Yam Naganna Naidu 


vated, being meant to serve as a penal rent against the land being 
improperly used for cultivation purposes, Their Lordships cannot 
accept this argument. They prefer the explanation of the provision 
referred to, given by the Deputy Collector, which they give in his 
own words :— -> * 00% 


` “The reason why an alternative rate, і. е., a lower rate, was 
conceded їп case of non-cultivation was apparently due to the facts 
that the land was waste before, that it would take some years be- 
fore it could be reclaimed and brought under cultivation, and that 
it would be a hardship on the lessee if he were not allowed to 
pay a favourable rate till then. Не was not, therefore required to 
pay the full rate immediately." 

In their Lordships’ judgment accordingly this portion of the 
appellant’s appeal entirely fails, and in the result the suit фий 
asit was adjusted by the Deputy Collector on the 17th August, 
1914, was rightly adjusted, and the subsequent attempts on both 
sides to have its terms varied have been misconceived. 


In that state of things a very serious question arises as to the 
costs of these attempts, Their Lordships have considered this 
question very cirefully, inquiring how far these costs have been 


occasioned by mistaken views contended for by one sids or by the i 


other. For the costs thrown away by the prolonged inquiries to 
ascertain the proper sum to be paid in respect of what may be 
called the suit trees, the respondents are mainly, if not entirely, 
responsible for the costs thrown away in ascertaining what may 
again be described as the appealable value of the trees, they were 
in the view of the Board, entirely responsible, The increase 
again in the costs throughout by the appellants’ mistaken conten- 
tion as to the cultivable lands has been relatively slight, In the 
result their Lordships have reached the conclusion that, no іпіє- 
ference being made with the order as to costs in the Decree of 
the Revenue Court of the r7th August, r914, or in that of the 
District Court of the aand December, 1916 the justice of the case 
will be met if the respondents pay three-fourths of the subsequent 
costs incurred by those representing the original plaintiff or his 
estate, whether inthe High Court, in the District Court, or on 
this appeal, | : | 
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Pe In the result accordingly their Lordships will humbly advise 
1929. His Majesty that this appeal be allowed ; that the order of the 
Sá Rajah Bom ло. High Court of the 28th of October. 1919, except in so far asit 
тага Naganna Naldu affirms the decree of the District Court of the запі December, 
cid 1916, be discharged, and that the last-mentioned decree be 
Yelamanchill pastored, 
ралу Tho respondents must рау the cost already specified. 
Lard Blanseburgh. Chapman, Walker &° Shepherd : Solicitor for the Appellants. 
И, 5, Г. Polak ; Solicitors for the Respondents. 

A T, M. { Appeal allowed, 
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Present :— Lord Blautsburgh, Lord Tomlin and Sir 


Binod Mitier, 
Р. C. Р 
END SHIB CHANDRA AND AN*Z HER 
А 0 
Fune, 21 


— LACHMI NARAIN AND OTHERS. 


[Om APPEAL FROM Taz HIGH COURT or JUDICATURE 
AT ALLA@ABAD, | 


Deposit — Transfer of Property Act. (1V of 1893), Secs. 53, 81-— Sí! ie realise 
interest on mmorigago money by sale—Inierest. pending suit not. decreed by 
primary Court bui awarded in appeal — Sale of equity of redemption pending 
-appsal-—— Purchase. subject tv result of appeal—Lis poudens—Government 
revenue. 

On the r4th January, 1910, tho mortgagees brought a eult against the morte 
gagors for recovery of interest up to June, 1909. They claimed interest pendente 
lite and Interest up to realisation, and also prayod for sale of the mortgaged 
properties in default of the payment of the amount that might be decreed in thoir 
favour and claimed possession of the mortgaged premises. The primary Court 
рамой а decroe in their favour оп the #3rd Fobcuary, 1913, and ordered that 
in default of the payment of the dectetal amount on ос before the sad Angust, 
1912, the property will be sold under О. 34 R. 4 of the Code of Civil Procedure, 
but it did not allow any interest pending suit. The mortgagees appoaled against 
the decree and the appellate Court on tho 39th January, 1914, varied that decree 
by allowing interest during the pendency of tho suit to the extent of Rs 2706-3 as. 
and allowed the costs of the appeal, which were fixed at Rs, 416. 12-6 р. The 
decree was therefore incronsed by Rs. 3122-14-6p. 
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While the appeal of the mortgagees was pending, the mortgagors on tha rath 
April ао атай June, 1912, sold and conveyed thelr equity of redemption to the 
respondents. 

On the 9th June, 1912, the purchasers tendered certain amount in the Court 
under section 83 of the Transfer of Property Act and the quesilon in the case was 
whether the purchasers were bound to pay the amount decreed by the appellate 
Court on the 39th January, 1914 : 

Held, that the purchasers. were bound to deposit In their application under 
section B4 of the Transfer of Property Act, the excess amount decreed by the 
appellate Court. The purchasers had no higher rights than their vendors and the 
sale having been made during the active prosecution of the litigation between 
the mortgageos and the mortgagors, they were Бопой by the result ofthe litiga- 
Hon: Falyas Husain v. Prag Narain (1). 

That the mortgagees by paying the Government revenue wore entitled to add 
the same for the purpose of ascertalning their total dues under their mortgags + 
Nugenderchunder v. Sreemutiy Xaminee Dessie (з). 

Privy Council Appeals Nos, 126 and ra7 of 1926 by the Defen- 
dants Mortgagees against two decrees of the High Court of Judi- 
cature at Allahabad, dated the rrth December, 1993, reversing 
those of the Subordinate Judge of Moradabad, dated the 18th 
January, 1921. 


The material facta appear from the judgment of their Lordships. 

Dunne K. С, and Dube for the Appellants, 

Ds Gruyther К, C, and Parikk for the Respondents, 

The judgment of their Lordships was delivered by 

Sir Binod Mitter :—These are two consolidated Appeals 
against two decrees dated the rıth December, 1923, of the High 
Court of Judicature at Allahabad, setting aside two decrees dated 
the 18th January, 921, of the Court of the Subordinate Judge, 
Moradabad, 

The two suits in which the decrees of the High Court were 
passed wore brought by the plaintiffs respondents separately against 
the appellants to redeem two items of properties cove red by a mort- 
gage dated the 23rd March, 1905, namely, 13 Biswas of the village 
Sadat Bari and the whole village Rudain, respectively, and the 
question for determination now is whether the deposit made by the 
plaintiffs under section 83 of the Transfer of Property Act on the 
agth June, 1912, was sufficient, 

On the язга March, r905, the original mortgagors executed a 
mortgage deed in favour of the appellant Shib Chandra and another 
who, on the same day executed в lease in favour of the mortgagors 


(т) (1907) 4. L. R. 39 All. 339 3 L, К, 341. А Тоз; С, L.J. $63. 
(з) (1867) 11 Moo. I. A. 241 (858). 
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іп respect of the mortgaged premises and under that lease the 
mortgagors agreed to pay Rs. 2,325 in two instalments per annum 
(which also was the agreed amount of interest under the mortgage 
deed), together with the sum of Rs, 1,526 as Government revenue 
on the properties, It was agreed that if there was any deficiency in 
the payment of interest or lease money then the amount should 
carry compound interest at the rate of I Re per cent, рег mensem. 
It was provided by the mortgage deed that each property could be 
separately redeemed ia the month of June of any year оа payment 
of the amount entered against it in the deed provided always that 
the interest onthe whole mortgage money had’ been paid or 
tendered at the time of such redemption, The consideration stated 
in the mortgage deed was Rs, 35,000. The only sum the mort- 
gagors ever repaid was Rs, 1,000 in January, 1907. 


- On the 14th January, тут o, the mortgagees brought a suit in the 
Court of the Subordinate Judge of Moradabad (hereinafter referred 
to asthe original suit) against the mortgagors for recovery of 
Ra 13,327-5, being the interest or lease money upto Jun», rgog, 
together with compound interest at тз per cent, per aonum as 
provided for in the mortgage deed and in the lease. The mort- 
gagees further claimed interest pendente ‘fe and interest up to 
realization, and they also prayed for sale ofthe mortgaged pro- 
perties in default ofthe payment ofthe amount that might be 
decreed in their favour and claimed possession of the mortgaged 


- premises, The mortgagors contended that the whole of the 


Rs, 35,000 — mentioned ic the mortgage deed had not been 
advanced, but that a sum of Rs, 30,984 was only advanced and that 
the interest payable on the mortgage or the lease money should be 
proportionately reduced, 


On the a3rd February, 1912, the Subordinate Judge decided 
that the sum actually advanced was Rs, 30,984, and that, therefore, 
the amount of annual interest or lease money was Кя. 2,058-3-6 
and not Rs, s,325, as stated in the mortgage deed and the lease, 
He accordingly passed а decree for Rs, 10,730-10-4 and interest 
thereon at the rate of 6 per cent, per annum until realization 
with costs amounting to Rs, 1,770-2-8, He aleo gave the mort- ` 
gagees a decree for sale under Order XXXIV, Rule 4 of the Code 
of Civil Procedure, 1908, in default of the payment of the decretal ' 
amount on or before the ‘aznd August, тота, and he further 
decreed that Rs. 12,812-7-3 would be due on that date.: He further 
decreed possession of.the mortgaged properties to the mortgageos, 
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and they, onthe grd April, 1gt2, obtained symbolical but not 
actual possession, : 

It appears that the Subordinate Juige did not allow any 
interest during the pendency of the original suit and the mort- 
gagees (that is the present appellants) appealed against the decree 
of the Subordinate Judge to the High Court of Judicature at 
Allahabad and the High Court, on the a7th January, 1914, 
varied the decree of the Subordinate Judge by allowing intereat 
during the pendency of the suit to the extent of Rs. 2,706-2, 
and they allowed the costs of the appeal, which were fixed at 
Rs. 416-14-6, The decree of the Subordinate Judge was therefore 
increased by Rs. 3,122-14-6, 

While the appeal of the mortgagses was penling the mortgagors 
on the 1a°h April, 1912, 8211 апі conveyed their equity of redemp- 
tion in Mauza Sadat Bari to Pandit Bihari Lil (the predecessor-in- 
interest of the present plaintiffs in the first suit—that is suit 


No. 333 of 1919), and they also on the sand June, rors, sold _ 


and conveyel their equity of redemption in Мапа Rudain 
to Rameshwar Sahai and Bhola Nath (the latter being the 
predecessors-in-interest of respondents two and three in suit 
No. 371 of 1919). | : І 

In the mortgage deed in suit the sum of Rs. 13,000 wad 
entered as the principal amount against Village Rudain, ahd the 
sum of Rs, 5,000 was entered as the principal against Sadat Bari, 
Bihar Lal, the purchaser of Sadat Bari, also purchased certain 


other items of property ; i, e., а grove’ consisting of some land 


in Majahidpur Sarai and certain houses and shops, and the sum 
of Вя, 4,000 was entered against them as the principal This 
last-mentioned property is not the ка matter of the suits for 
redemption, 

The conveyance of the rath April, rg12, mentioned that the 
sum of Rs. 32,000 was left with the purchaser for payment of the 
miscellaneous debts due under decrees and mortgage money and 
other debts, etc., payable by the vendors, and it was agreed that 
the vendors should cause to be paid by the purchaser under their 
supervision the sum of Rs, 32,000 to the creditors of the vendors, 
Ву the deed of the 27th June, 191a, the sum of Rs. 13,000 was left 
with the purchasers of Village Rudain for payment to the 
mortgagee, 

On the s9th June, 1912, a sum of Rs, 41,837-5-6 was deposited 
in Court by the purchasers under section 83 of the Transfer of 
Property Act, and the respondents allege that on this deposit being 
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made they were entitled to call upon the mortgagees to reconvey 
tho properties which they had purchased, 
The question is whether this sum was sufficient. The sum of 
Rs, 41,837-5-6 was made up of the following items :— 
id Rs, 16,120-14-6 for principal allocated for redemption of all 
' the properties purchased by Bihari and 
BS ' .- interest on the entire mortgage from 
January, 1910, о June, т91з. 
“OE Rs. 4,716-7-0 paid by Bihari towards satisfaction of the 
decree in part of the original suit. 
(o) Ra, 13,000-9-0 paid by Rameshwar Sahai. 
(4) Rs. 8,000-0-0 paid by Rameshwar Sahai towards the dace 
lo^ in the original suit. 





no Rs 41,837-5-6 | 


a he 





The Subordinate Judge in his judgment has held that the sum: 
“that the purchasers ought to have deposited was Rs. 45,935-13-3. 
He held that although the judgment of the High Court was not 
delivered till January, 1914, still on the date of the tender that sum 
which the High Court allowed ia addition to what the Subordinate- 
Judge in the orjginal suit hed awarded wasin fact due on the agth 
June, 1912. Healso held that although the principal sum of, 
Ra, 35,000 had been held not to have been paid, but that only 
Ез. 30,984 had been advanced on the mortgage, still there should 
be по proportionate reduction of the sums fixed for the redemption 
of each item of property as entered in the mortgage deed against 
that property. - He further -held that the costs of the appeal to the 
High Court as also the. land revenue that had been paid to the 
Govern ment by the mortgagees with interest thereon should be, 
taken into account, In his view Rs. 45,935-13-3 was the sum that 
the purchasers had to pay before they could redeem the properties 
purchased , by them, ; Accordingly he held that the tender fell short 
by Rs. 4098-7-9. Qn appeal, however, the High Court held that 
the sufficiency of the amount of deposit should be judged by the 
state of things 7 on-the 29th June, тоте, irrespective of the result of 
thomppeal, and they, further held that as only Rs, 30,984 was. 
adyanced instead of Rs. 35,000," the equitable method of dealing 
with this would be to distribute the reduction of principal over 
each item of. property-: specified at the foot ofthe mortgage, and 
that by adopting ` this method-the principal sum payable by the 
purchasers would be Rs. 19,472 12-11 instead of Rs 21,000. 
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‘Fheir Lordships are of opinion that the view of the High Court 
on this last-mentioned ‘point is correct, and. in fact ‘Mr, Dunne, 
for the appellants, did not seriously contest it. Their Lordships 
are, however, of opinion that the purchasers were bound by the 
decision of the High Court 'whereby- that Court increased the 
amount awarded by the Subordinate Judge in the original suit by 
Rs, 3,179. The purchasers can have no higher rights than their 
vendors, and it appears to their Lordships also that the dale having 
been made during the active prosecution of the litigation between 
the mortgagees and the mortgagors, the purchasers must be bound 
by the result of the litigation (see Section 52, Transfer of: Property 
Act, anl I. L. В. 29 Allahabad 339 (P. C.) ). 

Their Lordships are further of opinion that Ra. 926-9-10 ' were 
dus to the mortgagees, for Government revenue and interest there- 
on, both by the terms of the mortgage deed and the lease as also 
by the general law of mortgage in India, : 

The High Court in its judgment has held thet the whole of- this 
sum should not be added for the purpose of testing the sufficiency 
of the tender, but that it should be equitably distributed as against 
the purchasers in tho same way as the principal amount of 
Rs. 22,000 is to be distributed, Even if this view were taken, the 
amount would work out at about Rs, 614, which would make no 
difference in the result. 

Their Lordships, however, think that this view of the High 
Court is not correct. It is quite clear that the mortgagees by 
paying the Government revenue are entitled to add the same for 
the purpose of ascertaining their total dues under their mortgage. 
[See Nugenderchunder Ghose v. Sreemutty Kaminee Desses (1)]. In the 
present: case under the mortgage deed Government revenue has to 
be deducted in the first instance frum the entire income, therefore, 
it should be deducted before any cre Jit for interest is given at all, 
and when the tender of interest was made on the agth June, тота, 
the mortgagees were entitled to deduct the Government revenue 
paid by them and interest. thereon from the interest which had 
been paid by the mortgagors and only credit the balance to the 
interest account, and as the purchasers had to pay the entire 
interest before they could call for redemption, this suggestion of 
the High Court seems to their Lordships to be wrong. 

Mr. De Gruyther contended that as the purchasers deposited 
all instalments of interest from January, тото, to June, тота, and 
added thereto the interest on the same they had thereby in fact 


(1) (1867) 11 Moo, I. A. зи (355). 
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paid the full interest during the pendency of the original. suit, 
namely, from June, 1909, to February, 1911. 

The Subordinate Judge, in the original suit, had decreed 
interest up to June, rgog, and fixed the same at Rs. 10,720-10-4, 
therefore, on ist June, тото, the interest ihat must be calculated 
would be not only interest on the instalment from June, 1909, 


- to June, 1910, but upon the decreed amount of Rs. 10,720-10-4, 


plus the instalment that fell due between June, rgog, and June, 
1910, as the mortgage deed provided for compound interest, The 
argument of Mr. De Gruyther, therefore, seems more specious than 
sound, If calculation is made on this basis even then the deposit 
is insufficient. z 

Deducting, however, from the said sum of Rs. 45,935-13-3 
(which the Subordinate Judge hel! due in June, тота), the sum 
of Ra. 2,527-3-1, which represents the difference between the said 
principal sum of Rs. 22,000 and Rs, 19,479-12-1її which the High 
Court rightly held to be the principal sum payable by the pur- 
chasers, the deposit should have been for Rs. 43,405-ro-a. The 
result, therefore, is that the deposit was insufficient and interest 
did not cease to rua from the agth Jun», тота, and their Lordships 
accordingly hold that the decrees of the High Court should be set 
aside and the cases remitted for the ascertainment of the sum 
which is due to the mortgagees fromthe mortgagors and they are 
of opinion that a decree for redemption under Order 34, Rule 7, 
should be passed oa the aforesaid basis, 
. The contesting respondents will pay to the appellants the 
costs of these appeals ae also their costs in the Courts below. The 
 mortgagees will also be at liberty to add their costs to their ciaim, 
The mortgagots, if they. have incurred any costs, will bear the 
same, 

Their Lordships will humbly advise His Majesty accordingly. 

Н. 5, Г. Polak: Solicitors for the Appellants. 

. Dewglas, Стані & Dold: Solicitors for the Respondents, 

ATM, Appeals allowed ; cases remitted, 


Vor. L.] PRIVY COUNCIL, 


. PRESENT: Lord Tomiin, Lord Salpesem, and Sir 
Binod Mitter. 


GNANENDRA KUMAR ROY CHOWDHURY дир OTHERS 
v. 


PRAFULLA NATH THAKUR, 


[Om APPEAL FROM THE HIGH COURT or JUDICATURE 
AT FoaT WILLIAM Im BENGAL.) 


Fiaini—4Amkigurus— Defendant, duty of. 


The plaintiff was zemindar of Monza Chur Dalya and the adjoining Moura 
Dalya. la Moura Chur Daiya thero were four Howlas, of which three belonged 
to the defendants appellants and the fourth to the plaintiff. The plaintiff 
acquired by auction purchase the Za/xE of Adinath Roy. This taluk, according 
to the plaintiff's case, comprised lands both їп Moura Daiya. and in Moura Chur 
Daiya, but it was not proved that any part of the lands of the falué were situated 
within Mousa Char Daiya. Recently the disputed lands, which were within the 
Mouza Chur Daiya, were reformed and were taken possession of by tbe defen- 
dants. Ina suit for recovery of potsession, the plaintiff stated his title as zomin- 
dar and alleged that his zeminda:y included the Monga Chur Dalya. The plaintiff 
further alleged that no right could accrue to the defendants in rexpect of the dis- 
puted lands and that the disputed land жаз the khas land appertaining to the 
plainuffs ый iacluded in their zemindary. The plaintiff succeeded in his duit. 
The defendants contended that the only case raisod by the plaintiff in his plaint 
was опе based upon his ownership of the ѓам, and that therefore be was not 
entitled to succeed in his semindary Чуо if ho failed to establish his ѓай 
title = 


Held, that the plaint was intended to raise the case of zemindary title, as 

well as that of taluki title, 

Even if, however, the plaint be regarded ая ambiguous, all doubt as to its 
‘moaning was set at rest when the matter came before the primary Court, Before 
It the case of zemindary title was raised, and from that time onward that arpect 
of the case was kept well ta the front. If the defendants were originally misled 
by the language of the plaint and desired an opportunity of calling furthor evl- 
dence directed to the case of xomindary title, it was thelr duty to make their 
application at the earliest possible moment. 


Privy Council Appeal No. 130 of 1927 by the Defendants against 
a decree of the High Court of Judicature at Fort William in Bengal, 
dated the 9th July, 1015, affirming that of the District Judge of 
Barisal, dated the 8th March, 1923, reversing a decree of the Subor- 
dinate Ju ige of Barisal (except in one minor respect), dated the 
asnd September, 1921. 


De Gruyther K, C, and Purthh for the Appellants, 
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Dunne E. C, and Raikes forthe Respondent -` « 

The judgment of their Lordships was delivered by 

Lord Tomlin :—This is an appeal by the defendants in the suit 
against a decree dated the gth July, т9а5, of the High Court of 
Judicature at Fort William in Bengal . 

The decree of the High Court affirmed the decree datei the 
8th March, 1923, of the District Judge of Barisal, reversing (except 
in one minor respect) a decree dated the запі September, 1921, of 
the Subordinate Judge of Barisal, — — 

As a result of the decisions of the District Judge and the High 
Court the plaintiff holds а decree for the recovery of possession 


` from the defendants of certain alluvial lands in Маша Chur Daiya, 


which is part of the plaintif’s semindary. 

By this appeal the defendants seek to have this decree reversed 
and to have the plaintiffs suit dismissed, 

The plaintuf raised a preliminary objection to the appeal based 
upon the allegation that the value of the subject matter of the suit 
or of the appeal was less than Rs, 10,000, but their Lordships are of 
opinion that this objection wis not well founded, and that the 
appeal must be dealt with on its merits. 

The plaintiff and his predecessors in title have been at all 
material times and the plaintif now is entitled ton semindary 
which includes Маша Chur Daiya and the adjoining Mausa 
Daiya. 

In Mauzi Chur Daiya there are four Aerm/as, of which three, 
namely, Komar Ali, Asraf Ali, and Ensan Bibi, тон to the defen- 

dants, who acquired them by auction purchaie. 

The fourth owak, namely, Ram Manikya Pal, was in ‘the past 
acquired by auction purchase by the plaintiff or one of his prede- 
cessors in title and is now the property of the plaintiff, 

` The plaintiff or one of his predecessors in title also acquired 
by auction purchase the /a/vk of Adinath Roy, andthe same is 
now owned by the plaintiff. This / a/vk, according to the plaintiffs 
case, comprised lands both in Марга Daiya and in Маша 
Chur Daiya, but the Subordinate Judge and the District Judge 
came to the conclusion that it had not been proved that any 
part of the lands of the /a/wh were situated тшш Маша Chur 
Daiya, 

For many years the northern part of Mausa Chur Daiya (includ- 
ing the defendant's 4om/as) has been stibmerged by the бзи 
River, which bounded the жана towards thé north, 

Recently the lands in dispute, which are admittedly within the 
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Mauza Chur Daiya, were reformed. They are not yet fit for culti- 
vation,” Upon their reformation these lands were taken possession, 
of by the defendants, The plaintiff on his part laid claim to them, 
and on the 27th May, тото, with certain other formal parties, filed 
a suit for recovery of possession in the Court of the Subordinate. 
Judge of Barisal, 

In his plaint the plaintiff stated his title as РРР and leet 
that his semindary incladed the Maura Chur Daiya. T 4 


The plaintiff further alleged that no right could accrue to the 
defendants in respect of the disputed lands, that during the settle- 
ment meagurement of 1903 the entire lands of the defendants’ 
homlas were found intact, and that the disputed land was tho kas 
land appertaining to the plaintifs Taluk Adinath s included in. 
their semindary. 

The plaintiff then claimed by way of relief that a decree for 
possession might be passed in favour of the plaintiff upon establish- 
ment of his right to hold Aas possession ofthe land in suit and 
that the defendanta might be evicted therefrom, 


The defendants in their written statement denied that there was 
any luk called Adinath Roy in Chur Daiya, and alleged that 
the disputed lands were reformations on the original sites of their 
Áemias, : 


A commissioner was appointed to hold a local enquiry, and 
his report was made on the s4th June, :9ar, Не came to the 
conclusion that there was no proof that the disputed land formed 
part of the Taluk Adinath Roy. He prepared a map upon which 
he showed the bo undaries of the defendants’ Aomw/as as indicated 
in the Settlement Record of 1903, ahd he drew the conclusion 
that a small portion of the disputed lands marked A on his map, 
being the extreme south-west corner of such lands, was part of 
the defendant's komas, and that except to this extent it could, 
not be said that the disputed lands were included in the defendants" 
howlas, . 


The matter came to trial before the Subordinate Judge, and 
on the sand September, 1921, he dismissed the suit, The learned 
Subordinate Judge called attention to the contention of the 
plaintiff that he as seminday was -tho owner ofthe entire sosak 
and as such entitled to get possession of every bit of land save 
and except the amall quantity which might be found to appertain 
to the defendants’ Aom/as, Не did not, however, deal with this 
contention, but-held that the plaintiff had not proved that the. 
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lands in dispute formed part of Taluk Adinath Roy and dispissed 
the suit, І 

The plaintiff appealed, and in his grounds of appeal made it 
clear that he was claiming the landa in dispute in semindary right’ 
as well as in aiski right in respect of Taluk Adinath Roy. 

On the 8th March, 1923, the District Judge reversed the Subor- 
dinate Judge and decreed in the plaintiff's favour recovery of 
possession of the lands in dispute, except the small portion marked 
А on the Commissioners map, This portion the plaintiff no longer 
claimed, І 

The District Juige held that it was not shown that the Áow/as 
of the defendants were nearly co-extensive with the totil area of the 
moussa, f. €., 80 аз to. include the lands in dispute other than the 
portion marked Aon the Commissioner's map, and that it was not 
conclusively shown, though it was probable, that lands of Taluk 
Adinath Roy were included in the msoxsa, He then pointed out 
that the plaintiff was semindar of the »ovsa, and, as far as the suit 
was concerned, was suing as such, and held that the bur len of proof 
lay on the defendants to show that the disputed lands were within 
their &es/as. i 

The defendants appealed to the High Court, and on the 
oth July, 1925, the High Court deliverəd judgment dismissing the 
appeal. | 

The defendants obtained leave to appeal to His Majesty in 
Council, and appealed accordingly, 

It was but faintly contended before their Lordships’ Board that 
if the plaintiff was entitled to rely upon his title as semindar, 
the result of the suit, having regard to the findings of the District 
Judge, could be other than it was before the High Court. The 
plaintiffs title as semindar is not questioned, The lands in 
dispute are admittedly within the ambit of the semímdary and the 
defendants have failed to prove (except in respect of the portion 
marked A) that the lands are. within their own domw/as. In their, 
Lordships’ judgment, upon such a state of facts the plaintiff must 
succeed, 

It has, however, been urged by the defendants that the only 
case raised by the plaintiff in his plaint was one based upon his 
ownership of the éa/vk, and that therefore he is not entitled to 
succeed in his semindary title if he has failed (as admittedly he has) 
to establish his /a/wAj title, 

In their Lordships’ juigment, the plaint was intended to 
raise the case of semindary title, as well as that of sad title, 
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and ће point which was before each of the Courts below is open P. C. 
to the.plaintiff before their Lordships’ Board. Even if, however, 1939. 


the plaint be regarded as ambiguous, all doubt asto its meaning К а: 
was set at rest when the matter came before the Subordinate Коу Ceding 
Judge. Before him the case of semindary title was raised, and Prafulla, Nath - 
from that time onward that aspect of the case was kept well to Thakur. 
the front If the defendants were originally . misled by thè Lord “Tomlin. 
language of the plaint and desired an opportunity of calling 2 
further evidence directed to the case of semindary title, it was 
their duty to make their application at the earliest possible 
moment, ‘No such application wasin fact made, and it may well 
be because there was rot available any material beyond ;that 
already before the Court, Itis now too late, in their Lordships’ 
Opinion, for the defendants to rely upon any alleged ambiguity in 
the plaint. | 
- Inthe result, therefore, their Lordships are of opinion that 
the judgm ent of the High Court was right and that the appeal 
should be dismissed, and they will humbly “advise His Majesty 
accordingly, , 
The appellanta must pay the costs of the appeal 
Downer & Johnson. Solicitors for the Appellants. ЗЕ 
W. W. Box & Co.: Solicitors forthe Respondent. ., 


А. T. M. Appeal dismissed, 


Present: Lord Arkin, Sir John Walks, Sir LIE Loonies 
and Sir Binod Mitter, ; 


МАНАТ BASDEVA NAND GIR. _,. gs 
v. 7 — 
? - 1919. 
"TUE: меми 
MAHANT SHANTANAND GIR. el Pics 


[Ox APPEAL FROM THE Hion Court or ATE AT 
ALLAHABAD.] 


Mehuni—Appeinting ansther, ny Mohunt—Appolntes relinquishing his эйсе— 
Original Mohunt resuming his ofice—Original Mobunt appointing. another 
as succester— Appeint ment, tf valid—Delegation to act during abremce by 
detd— Deed, consiruciion*o/. 
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In March, 1917, G, a Mohunt, purported to appoint as Mohunt one N, and 
on 21st. November 1917, by a forms! deed N purported to relinquish ‘his office. 
He expressed his intention of retiring from the disciples and leading thé life of 
an ordinary householder. G then took his placo again as Mohunt. 


In August, 1918, С, as Mohunt, appointed as his successor the prosont plata: 
tiff, one 8, but in October, 1918, the latter executed а document which ran as 
follows: ''Iam not conversant with the customs and have no insight into 
the man agement of the flagme appertalning to the guddi, and thers may bo 
fll conse uen сев to the Matt. On account of tho affairs of the gaddi, 1 cannot 
prosecu te my studies well, It is also my Intention that I should sever my соппес- 
tlons with it and pass my days for sometime outstation and prosecute my studios 
and вод шіге the qualifications of a gaddimaskin Mohunt, Therefore I return to my 
Guru Swami G ali the powers which I had acquired under the document dated 
the 3ed August, 1918 for good management of tho gaddi and the Пасма apper- 
taining thereto. Му Guru Swami G shall have right (kag) to exercise at present 
and also in future all the powers which he used to exercise before as Mohunt 
geddinashin. 1 shall have no objection till I acquire fall literary qualifications 
apd the quali&cations to make management and those of a faqir (ascetic) as 

required for the gaddi. „ 

In September, 1919, G, In the absence of S, the respondent, who was still pur- 
suing his studies abroad appointed the defendant appellant B as Moh unt, 


It was contended that on the appointment of N as Bekes с" functions to 
appoint anybody ha d ceased: 


Ноја, that this point was not open to the appellant to raise before their 
Lordships as it was not made in the Court below, as по issue was directed in 
respect of it and as it depended or might depend, very largely upon questions of 


fact, upon tbe nature of the custom of the Matt, and upon the conduct of the 


disciples of G, N and every body eise after the deed. 


Their Lordships, at present were of opinion that the deed of 1917 was effec’ 
tive to transfer to С the Mohuntship and the property and that N in executing It 


moant, before he resigned, to transfer the spiritual rights and the temporal 
rights to G, and effectively did so. 


Held further, that S was valldly appointed. 


* That by the deed of October, 1918, S desired to — Mohunt, that he 
was absenting himself for a time and that he was for the timo appolnting a dele- 
gate to act for him in his duties during his absence. 


Privy Council Appeal No. 75 of 1928 by the Defendant. 
The material facts appear from the judgment of their Lord- 
ships. 


Upjokn К. C. and Duds for the Appellant. . 
Dunne К, C, and Hyam for the Respondent. 
. The judgment of their Lordships was delivered by 
Lord Atkin: This appeal comes before the Board on appeal 


from the High Court of Judicature at Allahabad. It is a suit 


| 
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which raised the question as to who was entitled to the . Mahant- 
ship of the "Math Baghambari at Allahabad, and the question arises 
in respect of transactions which commenced in the year 1917. At 
‘that time there is no question but that the Mahant properly 
appointed and duly installed was а man named Gyananand. In 
March, 1917, he purported to appoint as Mahant a man named 
Narayan, and on November arst, 1917, by a formal deed Narayan 
purported to relinquish his office. He expressed his intention 
of retiring from the disciples and leading the life of an ordinary 
householder. As far as Gyananand is concerned and as far as 
the disciples of Narayan are concerned, the effect of that trans- 
action was that Narayan disappeared and that Gyananand took 
his place again as Mahant, 

In August of 1918, Gyananand, as Mahant, appointed as his suo- 
cessor the present plaintiff, one Shanta Nand, and no question is 
raised ` but that, if Сувпапапа wasMahant at that time, the appoint- 
ment of Shanta Nand was an effective appointment, 

But in October of 1918 Shanta Nand executed a document 
upon which this case appears to turn. There are two views 
possible in respect of iL One is that Shanta Nand expressed his 
intention of withdrawing from Allahabad for a period sufficient 
to enable bim to improve his education, increase his religious 
knowledge, and become qualified to ceal with the affairs of the 
Math, and that he appointed Gyananand to act as his deputy. 
The other view is that Shanta Nand abdicated entirely from the 
position of Mohant and either did or did not—it is not quite clear 
on the contention—appoint Gyananand to be his successor, But іп 
any case, if he had entirely withdrawn and abdicated, it has not 
been suggested that he was reappointed, and therefore he would 
have no title to sue as Mahant and his action would come to an 
end. Я 

То September of 1919, Gyananand inthe absence of Shanta 
Nand, who was still pursuing his studies abroad—that is to say, 
away from Allahabad, appointed the defendant Basdeva, Bat 
within а short time he seems to have been ‘dissatisfied with 
Basleva and, ір pürsuance of a power which he appears to have 
reserved for himself in the deed under which he appointed Bas- 
deva, he cancelled the appointment and deposed Basdeva for. mis- 
conduct. Nevertheless, Basdeva remained in possession, and it is 
against him that this action is brought. 

Counsel for Basdeva, feeling that he would have. a dificulty; 
jn view of the argument which „he had to adduce to destroy the 
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plaintif’s title, in saying that Basleva had got any better title, 
relies upon the weakness of the plaintiff's title rather than on the 
validity of any title of his own. . 

The two points that have been raised before the Board are 
these: It is said, in the first place, that Narayan had been 
appointed, validly appointed, Mahant by Gyananand, and it is said 
that thereupon Gyananand’s furctions to appoint anybody had 
ceased ; he was functus officio, It is said that Narayan, by the 
deed which he executed of the srst November, 1917, merely 
relinquished his office and relinquished his right to the property, 
"but did not in fact make any effective appointment of а Mahant, 
The consequence would appear to be, if that were true, “that from 
that date there never has been a properly-appointed Mahant or 
anybody, in fact, entitled to the properly ofthe Math—a very 


serious position and one which would require very ‘careful consi- 


deration before a Court arrived at that conclusion, But itis suffi- 
cient for their Lordships to вау. Њаё that point does not appear to 
be open to the defendant, the appellant, It was not made in the 
Court below ; there is no issue directed in respect of it, and it 
geems obyigus that that is a point that would have to be raised and 
very carefully considered, and would depend, or might depend, 
very largely upon questions of fact, upon the nature of the custom 
of the Math, and upon the conduct of the disciples Gyananand, 
Narayan, and everybody else after this supposed deed. There is 
no trace of its having been argued in the High Court of Allahabad 
either before the firat Judges before whom the appeal came or 
before the learned Judges on the Letters Patent appeal, and it is 
not even raised in the appellant’s case. Their Lordships have no 
doubt whatever that in those circumstances this point is not one 
which is open to the defendant to raise before them, But, in saying 
50, lest it should be supposed they entertained any doubt as to 
the Mahantship and its property after Narayan had executed this 
deed, their Lordships think it proper to say that, on their view of 
the deed, as at present advised, they are of opinion that the 
deed was effective to transfer to. Gyananand the Mahantship and 
the property, and that Narayan in executing it meant, before 
he resigned, to transfer the spiritual rights and the temporal rights 
to Gyananand, and effectively did so. That is the proper con 
struction of the deed. 

Leaving this contention aside, it is clear that when Shanta 
Naid was appointed, Gyanapand was the Mahant, and Shanta 
Nand was therefore validly, appointed, ` 
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The question that remains, therefore, is the construction of P. C 
the document of the gth October, 1918. There have been diffe- 1929." 
rent translations of that document ; but taking the official transla- ы iat Бий 
tion as put before the Board, which has been slightly amended by Nand Gir 
one of the learned Judges (and everybody appears to be content jy nent Shantanand 
to take the document with the amendments made by that learned Gir. 
Judge) it appears to their Lordships that the view taken of it by Lord Atkin. 
the learned Subordinate Judge and by the members of the High = 


Court on the Letters Patent appeal is the correct view, anl that 
the Chief Jastice has expressed accurately the true reasons for 
arriving at the construction which he eventually adopted. On 
the evidence, the right view is that this document isa Joma fide 
document, It expresses the real intentions of the person who 
executed it, Shanta Nand, the then Mahant, It recites that he 
is not conversant with the customs and had no insight into the 
management of the i/agas appertaining to the guddi, and that 
there may be ill consequences to the Math in consequence. He 
says also that, on account of the affairs of the gaddi, he -cannot 
prosecute his studies well The translation goes onto say :— 

“It is also my intentioa that I should sever my conneczion 
with it and pass my days for some time outstation and prosecute my 
studies and acquire the qualifications of a guddi-nashin 
Mahant. Therefore I return to my gwrs Swami Gayananand Giriji 
Maharaj all the powers which I had acquired under the document 
mentioned above, dated the 3rd of August, 1918" —that is, the docu- 
ment of appointment—'' for good management of the gaddi and 
the sagas appertaining thereto. Му дығы Swami Gyananand Giriji 
shall have right (&ag) to exercise at present and also in future all 
the powers which he used to exercise before as Mahant gaddinashin, 
І shall have no objection till I acquire full literary qualifications 
and the qualifications to make management and those of a fagir 
(ascetic) as required for the guddi.” 

It appears to their Lordships, when that document is read in 
light of the circumstances under which it was executed, that 
there can be no real doubt that the meaning to be put on the 
document is that adopted by the High Court. In other words, 
Shanta, having been appointed to this high office with all its 
advantages, spiritual and temporal, had no intention of laying 
down the office entirely. He was not retiring altogether with the 
expectation, which might be well founded or not, that if he were 
to retum, he might in the future be fortunate enough to be, 
by somebody who was Mahant at that time, reappointed Mahant, 
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Oa the contrary, every phrase in it, if full effect be given to it, 
seems to indicate that he desired to remain Mahant, that he was 
absenting himself for a time—an occurrence which their’ Lord- 
ships understand is a common occurrence among Mahants—and 
that he was for the time appointing a delegate to act for him in his 
duties during his abserce. That intention seems to be made 
plain by all the words, which seem to point to a mere temporary 
absence and to bis intention to remain as Mahant, 

For these reasons it appears to their Lordships that they have 
no reason to differ from the view taken by the Chief Justice and 
Mr, Justice Dalal, and that this appeal should be dismissed, and 
their Lordships will humbly advise His. Majesty accordingly. The 
appellant m ust pay the costs of the appeal, 


Т. Г. Wilson & Co: Solicitors for the Appellant. 
Barrow, Rogers & Nevil : Solicitors for the Respondent, 
А. T. M. Appeal dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Graham, and Mr, Justice Lort Williams, 


EMPEROR 
р, 
BALAI GHOSH AND ANOTHER.” 


Referenco—Criminal Procedure Coda (Act V of 1898), Sec. g07-—High Court, 
what to consider—High Court, when interferes with the verdict of the jury— 
Confession, retracted, ifcan be gingn affect to—Confession promptly witk- 

, Фтати— Criminal] Procedure Code, Sec, 109, object of—Pelice oficer making 
the search, called as a whiness— Respectable inhabitant. 

Under section 307 of thr Code of Criminal Procedure, the High Court hes to 
consider the entire evidence, and to decide after giving due weight to the opinion 
of the Sessions Judge and the jury, whether the charge was made out against the 
accused, and whether the verdict was right or not, It is not the practice of the 
High Court to interfere with the verdict- of а jury unless it is shown that the 
verdict was manifostly wrong and that there -wera по suficient materials to 


justify it, 


* Jury Reference No. 31 of 1929 by К. К. Mitra Eeq., Additlosal MENO 
Judge of Burdwan, dated the 17th March, 1929. 


Vor. L.) HIGH court., 


There is nothing to prevent a confession although retracted, from belag given 
effect to as agalnst the maker. But where the confession has been retracted, the 
general rule is that independent corroboration of the confession should be required 
in order that the Court тту be satisfied that the confession ls trae. 

| In view of the fact that confession was promptly withdrawn whan the accused 
came before the Committing Magistrate, it will not altogether be safe to rely 
entirely upon it In the absence of any Independent evidence to corroborate it. 

The object of section 103 of the Code of Criminal Procedure is presumably 
to obtain as reliable evidencs as possible of the search, ind to exclude the posi- 
bility of any concoction, or malpractice of any kind, 

There can be no harm in the Police officer, who made the search, being called 
as a witnessatthe trial, but an officer who is connected with the Investigation 
oaonot be deemed to Ье an entirely satisfactory witness for the purpose of prov- 
lug the search. It Is incumbent upon tha Police, at any rate, to make some 
attempt to comply with the provisions of section 103 ofthe Code of Criminal 
Procedure. It is possibla that there were no persons living near the place of 
occurrence who would fulfil the definidon of respectable inhabitants used in the 
section, In that case some evidence to that effect should be given. 


Reference under section 307 of the Code of Criminal 
Procedure, w' a i 
The material facts аге stated in the following 
Reference, - 


“I bave the honour to submit herewith U/S. 307, Criminal Pro- 
cedure Code, the record of the case, noted inthe margin, to the 
Hon’ble High Court as 1 am clearly of opinion that it is necessary 
for the ends of justice to make this reference. 

"3, The prisoners, Bolai Ghosh, and Motleb Sheikh were 
charged U/S 395 Indian Penal Code with committing dacoity in 
the house of Satya Bala Jeleni. Ву а majority' of 4 to x the jury 
returned a verdict of “not guilty” in favour of two accused giving 
them the benefit of doubt. I am clearly of opinion that the 
majority verdict 1з erroneous and is wholly against the weight of 
evidence, | 

“3, Тһе facts of the case have been fully stated in my charge 
to the jury and І would respectfully solicit a reference thereto, 

‘4, There is, in my opinion, no doubt upon’ the evidence that 
the house of Satya Bala Dasi was raided by dacoitsin the manner 
alleged. Satya Bala and her father Fakir Jelia are eye-witnesses to 
the occurrence, Satya Bala identified accused Motleb Sheikb, 
and Fakir Jelia identified accused Balai Ghosh in Kalna- Sub-Jail, 
where a test identification para ie was held under the supervision of 
a Sub-Deputy Magistrate (Р. W. 3). Both Bolai Ghosh and Motleb 
Sheikh made confessional statements before the Sub-Divisional | 
Officer, Kalna, They implicated each other in their confession, It 
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ів true that the confessions have been retracted, but regard »being 
bad to the evidence and circumstances, I have no dobut in my, mind 
that the confessions are true and were voluntarily male. Simuk 
taneous house searches were made by the police at Bagnapara and 
other villages and certaiu stolen articles (Ex. IX to XII) were 
recovered from tbe house of Balai Ghosh after search. Accused 
Balai Ghosh's statement that the articles were not found in his 
house and were produced by the daroga from his pocket cannot be 
said to be true. There is по room for doubt upon thé evidence 
that both Satya Bala and her father Fakir Jelia were present when 
the occurrence took place. 1 believe Fakir Jelia when .he says that 
at the instance of the Chow kidar (P. W. 7) he stated in the Е. I. К 

(Ex. 7) that he was not in Satya Bala’s house when the dacoity 


‚жаз committed, This is no doubt denied by the Chowkidar, but 


having regard to the evidence and circumstances I am of opinion 
that the evidence given by Fakir Jelia should be accepted in pre- 
ference to that of the Chowkidar. The Chowkidar is not a reliable 
witness and has evidently suppressed the truth. 

“s, Upon these considerations Iam of opinion that РЭ 
Bolai Ghosh and Motleb Sheikh are guilty U/3 395 Indian Penal 
Code, and the jury should have unanimously returned a verdict of 
guilty of the offence with which they were charged.” 

Му. Debendra Narain Bhattacharyya for the Crown. 

No оте for the Accused, 

The following judgments were delivered : 

Graham, J :—This is a Reference under section 307 of the 
Code of Criminal Procedure by the Additional Sessions Judge of 
Burdwan in connection with a dacoity case which was tried ‘by him 
in which the jury by a majority verdict of 4: 1 were of opinion that 
the accused were entitled to the benefit of the doubt.. The learned 
Additional Sessions Judge being of opinion that the verdict was 


erroneous and wholly against the weight of evidence has referred 


the case to this Court. 


Under the provisions of section 307 of the Code we have to 
consider the entire evidence, and, to decide after giving due weight 
to the opinion ofthe Sessions Judge and the jury, whether the 
charge was made out against the accused, and whether the verdict 
was right ог гої, It has not been the practice of this Court 
according to the trend of decisions on the subject to interfere with 
the verdict of a jury unless it is shown: that the verdict was mani- 


‘festly wrong- and that there were no sufficient materials to 


justify it, ~ ў . 


Vor. L. .  ; HGH COURT; 


The evidence which was adduced. in this cage by the prosecution 
consisted of (т) confessions made by each of the accused Balai 
Ghosh &nd Motleb Sheikh, of their guilt, these confessions having 
been subsequently withdrawn in the Committing Court: (2) the 
evidence.of Satya Bala Dasi and her father Fakir Jelia, who have 
deposed as eye-witnesses to the dacoaity, and have each of them 
identified one of the accused, Satya Baja having identified, Motleb 
Sheik and her father having identified the other accased Balai 
Ghosh, (3) thirdly in addition.to this evidence there is, as againgt 
the,accused Balai Ghosh, the evidence that certain orpaments or 
pieces of ornaments, Exhibits IX to XII, were found on search in 
his house, 


Now so far as the confessions are concerned there is nothing to 
prevent & confession although retracted from being given effect to as 
against the maker. But where the confession has been retracted ihe 
general rule is that that independent corroboration of the confession 
should be required'in order that the Court may бә satisfied that the 
confession is true. In view of the fact that both these confessions 
were promptly withdrawn when the accused came before the 
Committing Magistrate we think that it would not be altogether 
safe to rely entirely upon them in the absence of any independent 
evidence to corroborate them. It becomes necessary therefore to 
examine the evidence in order to see how far the confessions are 
corroborated, 


А very important pırt of the case consists of the evidence of 
Satya Bala, Dasi and her father Fakir Jelia, and in that connection 
the crucial point is whether Fakir Jelia was in his daughter's hows 
on the night of the dacoity. If these witnesses have spoken the 
truth, and if their identifica tion of the two accused is accepted, 
then this would undoubtedly furnish valuable corroboration.of the 
truth of the confessions, But the evidence in the case and the 
facts and circumstances seem, to give rise to the considerable doubt 
аз to whether Fakir was at the place of occusrence on the night in 
question, as he alleges, In the First Information, which he lodged 
before the police at 8-30 А. M., оп the r9th March, 1928, he stated 
that he was notin his daughter house when the dacoity took 
place, and he gave an account of the dacoity which purported to be 
as described to him by his: daughter ; and further he concluded by 
saying that he had come to his daughter's, house at noon on the 
day following the dacoity, and having heard the details of the 
occurrence he had come to the Thana to. give information, In 
view of the explicit statement by Fakir Jelia that he was not present 
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at the time of the dacoity it is difficult to accept his statemant in 
evidence that he was there and saw what took place. The expla- 
nation which he has given for this change in his story is that on the 
way to the Thana the Chowkidar told him to inform the Daroga 
that he (Fakir) had not been in his daughter’s house at the time of 
the dacoity. Now the Chowkidar Moti Chang is a man age about 
eighty years and it is difficult to imagine any reason why he should 
have given any such instruction to the informant. The learned 
Sessions Judge seems to have been of opinion that the Chowkidar 
was not a reliable witness and had suppressed the truth. There does 
not however seem to be any sufficient ground for such a conclusion. 

There is one significant fact in connection with the question, 
which as I have said is a very important question, ая to whether 
Fakir was or was not precent at the time of the dacoity, and that is 
the delay which took place in the lcdging of the First Information. 
The occurrence took place at midnight on the 17th March and the 
First Information was not lodged until 8-30 A. M, on the 19th 
March, the Police Station being about r4 miles distant from.the 
place of occurrence. If Fakir was present at the time of the occur- 
rence it seems to be hardly probable that he would not have lodged 
the information sometime during the course of the following day, 
especially in view of the fact that he is not alleged to have been 
injured in any way. Dacoity is a serious matter, and, if he was 
there as alleged, the natural course would have been to lose no 
time in going and giving information to the Police. On the other 
hand the delay in lodging information is consistent with the other 
version that Fakir was not present at the time of the occurrence, and 
that he came on the following day about midday after hearing of 
the dacoity, and then having learnt the particulars went to the 
Thana, There is therefore considerable doubt whether Fakir 
Jelia really was a witness of the occurrence, and although there 
is the evidence of witnesses who speak to his presence, in view of 
his own clear statement in the First Information that he was not 
there; and the circumstance to which I have referred above 
which supports that statement, the only conclusion possible 
appears to be that he did not see the dacoity, and that he has 
been intr oduced as an eye-witness for obivious reasonw. If that 
view is accepted then of course it materially affects the evidence 
of Satya bala Dasi also, because she bas throughout described 
her father as having been present and has given details of 
what he did. If those statements are untrue, no reliance can 
safely be attached to her evidence as a whole. ` ` 


` 
. 


Vor. L.] HIGH COURT, 


Then in connection with the identification of the accused 
there isthe fact that it is mentioned in the First Information 
that the dacoits wore Malkocha and Galpatta, and that being so 
their identification would naturally be a matter of extreme diffi- 
culty. 

As regards the accused Balai Ghose there is the further 
evidence as to certain ornaments and pieces of ornaments, which 
are alleged to have been found at his house. With regard to 
this part of the case it seems to me that the evidence asto the 
house search is not altogether satisfactory, The section of the 
Criminal Procedure Code relating to such searches is section 
r03'which lays down that before making a search the officer 
about to make it shall call upon two or more respectable inhabi- 
tants of the locality to atten! and witness the search, The ob- 
ject of the section is presumably to obtain as reliable evidence 
as possible of the search, and to exclude the possibility of any 
concoction, or malpractice of any kind. In this instance the 
witnesses who have been examined to prove the search are the 
Sub-Inspector of Police, witness No, 13 for the prosecution, and 
а witness named Probodh Chandra Gossain, witness No тт for 
the prosecution, who is described as a cultivator, There can 
of course be Lo harm іп the Police Officer, who made the search, 
being called as a witness at the tri&l but an officer who is 
connected with the investigation cannot be deemed to be an en 
tirely satisfactory witness for the purpose of proving the search, It 
was incumbent upon the Police to, at any rate, make some attempt 
to comply with the provisions of the section. It is possible that 
there were no persons living near the place of occurrence who 
would fulfil the definition of respectable inhabitants used in the 
section. In that case however some evidence to that affect 
ought to have been given. Furthermore it appears that although 
two persons apart from the Sub-Inspector were called as wit- 
nesses 10 the search, and though these persons signed the search 
list, only one of these persons was called as a witness at the 
trial, No explanation appears to be forthcoming of the omis- 
sion to examine the other witness and there can be no doubt 
that it was the duty of the prosecution to produce him .аз a 
witness atthe trial.. 


` Takirg the evidence as a whole and -taking into oiii 
tiom all the facts and circumstances it seems to me that a 
reasonable doubt does arise as tothe guilt of the accused, and 
‘that jt cannot be said. that the Jury were not justified in giving 
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the benefit of that doubt to the accused. Certainly it cannot be 
said that their decision was in any'sense perverse, - ; 

The result therefore is that this Referenca must be rejected 
and the accused are -acquitted and release, 


Lort-Willlams, J:—I agree. 
A. T, M. Reference rejected : Accused € 





APPELLATE CRIMINAL 


Before Mr. Justice Cuming and Mr. Justice 
Lort- Williams, 
SREEHARI SWARNAKAR 
t. 
EMPEROR.* 
Eyidence — Evidence Aci een See, 6.— Statement -of mother as to whai 
her child seid. 


The statement of the girl's mother as to what'the girl said is not evidenoe of 
the fact that sho was bitten Бу а leech. It could роміЫу ba used to corroborate 
or to contradict the statement made by the giri By itself it would not bea 
substantive evidence of the fact that she had been so bitten, ‘The statement was 
not relevant under section 6 of the Evidence Act, 


Appeal by the Accused uider section 4ro of the Code of 
Criminal Procedure, 


The material facts appear from the judgment. 
Mr, Sachindra Kumar ‘Ray ‘for the Appellant. 
Ar. Bireswar Chatterjee for the Crown, 
The following judgments were delivered ; 


Cuming J. : This is an appeal by опе Sreehari TERN who 
was tried by the learned Sessions Judge of Dinajpur sitting with 
a jury on a charge of rape ona child of some'8 or 9 years old, 


` The jury, unanimously found the accused guilty and the learned 


Judge agreeing with verdict sentenced him to five years rigorous 


“Criminal Appeal No. $6 of 1939, against the decision of Н. 'G. Willlam Esq., 
t Semjons Judge Uf Dinajpir, dated the Sh January; 1919. 


Vor. L] . HIGH COURT, 


imprisonment and 16 strokes, Tho: facts are briefly these. The 
girl who was raped named Durgamani was living with her mother 
one Sailabala who is a widow. On the day of occurrence the 
mother of the accused came to call Durgamaui to collect firewood 
with the accused who was also collecting firewood. Durgamani 
went with the accused toa place called Puranbhita where they 
began to collect frewood, While the girl was engaged in collect- 
ing wood the accused Sreehari caught bold of her, placed her 
on the ground and proceeded to hava sexual intercourae with her. 
Finally he let her go and the girl went back ‘weeping to her 
mother to whom she told the matter. After some delay informa- 
tion was given to'the authority and the appéllant was 2981 оп his 
trial with the result already mentioned. 

The appellant pleaded not guilty and it was: РРС that the 
charge was the result of enmity, - It was further suggested that the 
injury on the gil was due to the bite of a leech. The first point 
urged by the learned Vakil forthe appellant is that the learned 
Judge misdirected the jury by' telling them that there was no 
evidence that the girl had been bitten by a leech beyond the 
doctor's statement, that it was possible that the wound on the 
girl was caused by the biting of a leech. The learned Vakil 
contends that there is а statement by the girl's mother that * the 
girl said that she had been bitten’ by а leech. The learned Judge 
was quite correct in sayirg that there was no evidence that the 
girl had been bitten by а leech beyond the doctors statement, 
The statement of the girl's mother as to what the girl said is not 
evidence of tha fact that sha had been bitten by a leech. It could 
possibly be used to corroborate or to contradict the statement 
made by the girl, -By itself it would not be substantive evidence 
of the fact that she had been so bitten, The learned: vakil con- 
tends that under section 6 of the Evidence Act her statement 
to the mother would be a relevant fact. Section 6 provides as 
follows “ Facts which, though not in issue, are so connected with 
a fact in issue as to form part of the: same transaction are relevant, 
whether they occurred at the same time -and place or at different 
times‘and places,” It is clear that- the statement of the girl -to her 
mother, if she had made any, did not form part of the -transaction 
by which І understand the raping of the girl or occur during ‘it. 
This transaction, ramely,-raping of girl was over when the perpe- 
trator had'gone away and the girl ‘cams away from the scene of 
occurrence to her mother’s house, Therefore this statement is 
not relevant under section 6. Even then it would not be evidence 
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of the fact that she had been bitten by a leech, It could only be 
evidence of the fact that she made that statement to her mother, 
There is therefore no misdirection by the learned Judge on this 
point. ` | 

The learned vakil then contends that the learned Judge did 
not tell the jury that the statement to the mother could be used 
to contradict the girl, and that the learned Judge should have 
specifically drawn the jury’s attention to the statement. Аз a 
matter of fact the jury’s attention was drawn to the fact that the 
mother had said that the daughter told her that she had been 
bitten by a leech, The jury themselves specifically questioned 
the girl on the point, for at the end of her cross-examination there 
isa note " To the jury. Itis not true that when I came home 
after the occurrence I told my mother that I had been bitten by a 
leech. I told my mother that I had been raped by accused" 
Therefore although the learned Judge did not in his charge 
specifically draw the attention of the jury to this point the  jury's 
attention had been drawn to it as is clear from the girl's answer 
quoted above, "Therefore the omission on the part of the learned 
Judge to draw specifically the jury’s attention to the point is of no 
importance, 

It has next been argued that the mother Sailabala admitted in 
her crost-examination that since a certain salis she did not allow 
the accused to come to her house and the learned vakil suggests 
that the Judge should have put to the jury whether it is likely that 
in such circumstances the girl would be allowed to go with the 
accosed, The learned Judge did draw the attention of the jury 
to the fact that there was enmity between the parties. He did 
not no doubt specifically suggest to the jury that they might con- 
sider the question as to whether, if there was any enmity between 
the parties, the girl would have gone with the accused to gather 
wood. No doubt the Judge might have put this point to the 
jury. But I do not think that the putting of this point specifically 
to the jury is of much importance when the jury’s attention ,was 
drawn to the fact that there was enmity between the parties. 

Then it is urged that the learned Judge should have drawn the 
attention of the jury to the contradiction between the statement of 
the girl that the place of occurrence was visible from other 
houses and the evidence of the Sub-Inspector who investigated the 
case that the actual spot of occurrence was not visible from other 
houses, . 

The Sub-Inspector; was shewn the spot by the child. The 


Vor. L.] : HIGH COURT, 


child, no doubt, says that Puranbhita is visible from certain other CRIMINAL. 
places, That is not the same as saying the place of occurrence is төз. 
visible. The actual place of occurrence may be somewhere ا‎ 
. inside the Puranbbita, There is no contradiction between the v; 
girl's statement and that of the Sub-Inspector, The girl was not Emperor, 
asked whether the place оп which she was visible from other Cuming, $ 
houses, i = 
Last ly it has been urged by the learned vakil for the appellant 
that the sentence is too severe, 

Looking at the facts of the case we are not prepared to say for 
one moment that the sentence is severe. The rape has been 
perpetrated on a child of nine. In such cases infliction of whip- 
ping is а very suitable form of punishment in addition to the sen- 
tence of imprisonment, 

The result is the appeal is dismissed. The accused, if on bail, 
must surrender to serve out his sentences, 


Lort-Willams J.: I agree, 
A. T. M, Appeal dismissed, 


ORIMINAL REVISION. 


B efote Sir George Claus Rankin, Knight, Chief Justice, and 
Mr, Justice Patterson. 


RAM GOPAL GOENKA. Я 


v. — 
1929. 
THE CORPORATION OF CALCUTTA.* с 


Demslition of structure—QCalcutia Municipal Act (ШГ B. C. af 1923), Sec. 363— 
Structure, when made-—Dirbeliesing owner's evidence—Calcatia Municipal 
Act аз amended by Act V В. С. of 1936, See. 537A, Cl. ( 4)— Time 
limit, 

In a proceeding for demolition of a structure ít was oontended that ander 

Sub-secti on (2) of section 463 of the Calcutta Municipal Act that the question 

before tho Magistrate was not whether the Corporation had shown-the date of the 


* Crimigal Revision Nos, 793 and 794 of 1929, against the orders of the 
Municipal Magistrate of Calcutta, District I & III, dated the 18th May, 1939. 
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work being done or that the date was within 5 увага of the institution of tha pro- 
ceedings bat whether the owner had established to his satisfaction that th’ work 
had been done more than 5 years previously : 

Held, thatthe Magistrate was justified in refuslog to Ље satisfied with the . 
evidence of the owner to the effect that the work was dona more than 5 years 
from the date of the proceeding 1 that from the materials before him, the Magis- 
trate was entirely justified in finding that the structure fn quastion was newly 
made within the period of s yoann prescribed by sub-section (2) of section 463. 

Tho occupier of the promises was mado а party tothe Magistrate's proceed- 
ings on the 17th January, 1928. It was contended that’ under the Amending 
Act V B, C. of 1926, Cl. (4) of section 557 А of the Calcutta Municipal Асі, a 
limitation of one year was put from the date of the commencement of the Act to 
the time within which proceedings might be taken against the party: ° 

Held, that unless the occupler showed that the structura was erected before the 
17th January, 1923, һе was not protected by any time limit imposed by the 
Act. 

Clause (4) of section 557A of the Calcutta Municipal Act does not mean that 
no legal proceeding under section 557 A is over to be taken after the expiry of one 
year from August, 1926. What it says is that if undér the Act ог any other law, 
a lawful proceeding between August, 1916, and August, 1927, would have been 
barred, it is not to be barred until August 1937. 

The effect of Cl, (4) of section 557A of the Calcutta Municipal Act la that 
between August, 1926, and August, 1927, even although 5 years had expired, е 
legal proceeding would have been competent because the clause is intended as an 
extension of limit in vlew of the fact that legal proceedings were not possible 
effectively for some considerable period prior to the Amending Act. 


Applications for Revision under. section 435 of the Code of 
Criminal Procedure, 


The petitioners were convicted-and,sentenced under section 449 
of the Calcutta Municipal Act in proceedings for demolition of 
structures, read with the Amending Act V В. C. of 1926. 

Messrs. К. N. Chaudhuri, Suresk Chandra Talugdar and 
Kanaidhan Dutt for the Petitionér, in No, 793. 

Messrs. Suresh Chandra Talugdar and Xangigkan Dutt for the 
кепеде in No. 794. 


Messrs. D. N. Ва 4 and Gopendra Krishna Banerjee for the 
Opposite Party. . 
The following judgments wore delivered : 
‚ №. 793. | 
Rankin, С. J. t—In my opinion, this Rule, should be dis 
charged. The order complained of is an, order directing .demoli, 
tion of certain structures mentioned jo the order under the head 


` ings (a), (b), (c) and (d). The contention, before us is, first, that 


so far as (d) is concerned the Rule is not pressed, So far as (с) is 


Vou, L.] HIGH COURT, 


concerned, it is conceded that there is some evidence before the 
Magistrate to show that the structures were raised within five years 
from ‘the date of the present proceedings. So far as (a) and (b) are 

‘concerned, the contention of the learned Counsel on behalf of the 
applicant is that there is no specific evidence on the part ofthe 
Corporation to show that these structures were erected within five 
years of the present proceedings and that the Magistrate should 
have been satisfied with certain evidence called by the owner to the 
effect that the structures were erected more than five years from 
the date of the proceedings. Апо ther ground is taken to the effect 
that the whole proceedings before the Magistrate were bad because 
they were institutes upon a complaint made by Mr. С, К. Chatterji 
and that uader section тоо Criminal Procedure Code it was neces- 
вагу that Mr. Chatterji should be examined, and on this point 
reference has bsen made to a decision of this Court in the case of 
Ambica Prosad Das v. The Corporation of Calcutta (1). 

As regards the question of ths age of the structures the provi- 
sion ofthe Calcutta Municipal Act is clear. — Sub-ection (з) of 
section 363 is as follows :—" Notwithstanding anything contained in 
Sub-section (т), no proceeding shall be instituted thereunder in 
respect of any work which his been done more than five years 
before the institution of such proceedings, provided that the onus 
of proving that the work жаз dons more than five years previously 
shall lie on the owner.” Under this provision it is claimed that the 
question before ths Magistrate was not whether the Corporation 
had shown the date of the work being done or that the date was 
within five years of the institution of the proceedings but whether 
the owner had ostablished to his satisfaction that the work had 
been done more than five years previously, The Magistrate had 
dealt in a most painstaking fashion with this question and he has 
given very good reason, as it seem; to me, for refusing to be 
satisfied with the evidence of the owner to the effect that the work 
was done more than five years from the date of the proceeding. In 
my judgment, there were materials before him which entirely justi- 
fied bim in finding, as he has ip fact found, that the structures in 
question were newly made in 1923-24 and therefore are within the 
period of five years prescribed by the section which I have just 
referred to. : 

Оа the question whether the proceedings are bad by reason that 
the complainant was not examined under section soo Criminal 
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that the Magistrate ina case of this sort is not acting with a com- 
plaint under the Criminal Procedure Code at all. Whether that 
view be right or wrong I do not require now to consider. What the 
Magistrate says is that even if this be taken to be a complaint under . 
the amended Criminal Procedure, Code there is no need any longer 
to have the complainant examined when a complaint is filed by a 
public servant acting in the discharge of his official duties, Under 
the Calcutta Municipal Act any Municipal officer is a public 
servant ; but, apart altogether from any express provision, it appears 
to me plain that ifthe document referred to isto be treated as a 
complaint it is а complaint by the Building Surveyor of the Cor- 
poration acting as а public servant in the discharge of his official 
duties, 

For these reasons, it appears to me that this Rule must be 
discharged. 

No. 794. 

This Rule has been obtained at the instance of csrtain occupiers 
of the premises referred to in the previous Rule and the only addi- 
tional ground which requires to be considered is this: It appears 
that these occupiers were made parties to the Magistrate’s proceed- 
ings оп ће 17th of January, 1928. The contention is that under 
the amending Act V (B. C.) of 1926, clause (4) of section 557A of 
the Municipal Act puts a limit of one year from the date of the 
commencement of the Act to the time within which proceedings 
may be taken in such a case as this against a party, When one 
comes to examine clause (4) of section 557A one finds that its real 
meaning is as follows :—When the Calcutta Municipal Act of 1923 
was first passed it contained, as afterwards appeared, insufficient 
provision for a case in which prior thereto an authorised structure 
had been erected and certain proceedings taken before the 
General Committee of the Corporation. The new Act applied very 
well to cases which arose after it was passed but there was no. 
provision which enabled cases which had occurred and been in part 
dealt with prior tothe passing of the new Act to be dealt with 
under the machinery of the new Act. The object of Act V (B. C.) 
of 1986 was to enable the new machinery to be applied to cases 
which had arisen prior to the passing of the Act of r933.. But 
between the date in 1923 when the Calcutta Municipal Act was 
passed and the date in 1926 when this amendment was made there 
was no valid or effective process for taking action with reference to 
cases of work done prior to 1933. The law being out of action for 
a certain period it was provided by. clause (4) of section 557A аз 


Vor. L.] HIGH COURT, 


follows :—"“Notwithstanding anything contained in this Act or in 
any other law, a suit or legal proceeding under this section may be 
instituted at any time within one year from the commencement of 
"the Calcutta Municipal (Amendment) Act, 1986", We are dealing 
with a limit of live years, The present applicants were made parties 
to the proceedings on the 17th of January, 1928, and unless they 
show, that these structures were erected before the 17th of January, 
1923 they do not show that they are protected by any time-limit 
imposed by the Act: The effect of clause (4) to which I have 
referred is this that between August, 1926, and August, 1927, ina 
case such as this even although five years had expired, a legal 
proceeding would have been competent because the clause was 
intended as an extension of limit in view of the fact that legal pro- 
ceedings had not been possible effectively for some considerable 


period prior to the Amending Act. The clause does not вау and it, 


does not mean that no legal proceeding under section 557A is ever 


to be taken after the expiry of one year from August, 1926. What 


it says із that if inthe Act or any other law a legal proceeding 


between August, 1926 and August, 1927 would have been barred, 


it is not to be barred until August, 1927. Such a clause at no time 
was of апу use to anyone except to the Corporation, and that ing 
case in which it was desired to get an extension of ‘some restrictive 
period of limitation imposed by some other section of the Act or 
some other law. In this view of the meaning of the section, it is 
unnecessary for me to examine further into the objection taken ш 
this case. 

The Magistrate has in his explanation contended that “the 
Corporation does not proceed against the tenants, Itis only the 
Magistrate who has to hear the tenants under Act III (B, C.) of 
1923 as well as Act III (B. C.) of 1899. The notice on the рари 
сап be issued at апу time before the disposal ‘of the case.” He 
goes on to cite a ruling of this Court to the effect that the law does 
not require specifically -that a notice should be served on the occu- 
pier and that it is for the occupier to move the Magistrate. 
Whether there is anything in this contention or not, the ground 
upon which this rule was granted is not made out, The ground was 
that the order was barred by limitation under section 557A, In 
iny opinion, therefore, this rulo must bé discharged, 

Patterson, J :—I agree. 


A, T, M. Rue discharged, 
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APPELLATE CIVIL. . 
Before Mr, Justice В, В. Ghose, and Mr. Justice S. К, Ghose. 
ABDUL GOFUR MULLA AND ANOTHER 


v. 


KALIDHAN MONDAL AND OTHERS,* 


Déjesit— Bengal Temancy Act (VIII of 1585) Sec. 174¢-~Correct amount not 


deposited through act of Conrt—Remedy—Appoal—Order setting aside sale.— 

Сїй Procedure Code (Act V of 1908), Sec. 47. * 

When the judgment- debtor deposits the money, if by some mistake a 
short deposit [a made and that deposit is accepted by the Court Ofcial as Ње 
correct amount and when the mistake is discovered the judgment-debtor pays in 
the fall amount, the judgment-dobtor has complied with the provisions of section 
174 of tho Bengal Tenancy Act, provided the judgment-debtor ostablishes that 
he is prejudiced by the act of the Court and the mistake is attributable to that acti 
Chuwdi v. Banke Bekary (1). The only thing that can be dono in such а case 
is that at the most he shonid be made llable to pay Interest for а fow days that 
the mistake was not discovered and the money was not paid, 

_ An order under section. 174 of the Bengal Tenancy Act does not fall within 
section 47 of the Code of Civil Procedure 1 Sial Rat v. Nanda Lal (2) dissented 
from. Subh Narain v. Gerede Presad (3) followed, 


мо appeal Пов against ап order setting aside а sale under section 174 of the 
Bengal Tenancy Act. 
Appeal by the Judgment-debtors, and Application under sec- 
tion 115 of the Code of Civil Procedure. 


Application for setting aside sale under section 174 of the Ben- 
gal Tenancy Act, 

Messrs. Jogesh Chunder Rey and Jatindra Nath Sanyal for the 
Appellants and Applicants, 

Messrs. Amarendra Nath Bose, Kanaidkons Duti and Phanindra 
Naik De for the Auction-purchaser Respondent and Opposite 
Party, І : 

The following judgments were delivered : 


*Appeal from Appellate Order No 105 of 1919 with Application, against the 
order of J. M. Pringle Esq, District Judge of 24-Pergunas, dated the 30th Decem- 
ber, 1988, reversing that of Babu К. B, Ghose, Additional Subordinate Judge, 24 
Perganas, dated the 18th September, 1928. 


(1) (1899) 1. L. R. 26 Calc. 449 (459). 
(з) (1909) 11 C. L J. 203; 13 C. W. М, 591. 3 
(3) (1898) 3 C. W. N. 344. 


Vor. L.] : HIGH COURT. 


В. B. Ghose, J: This is an appeal by the judgment-debtor 
against ап order of the District Judge reversing the order of the 
Subordinate Judge setting aside а sale in execution of a rent decree 
ón the ground that the judgment-debtor had deposited the amounts 
necessary under Section 174 of the Bengal Tenancy Act. The 
facts are these: ‘A decree was obtained by the landlord for about 
Rs, 2430. Tho sale was held on the trth August, 1928 and a 
third party purchased the property in question for Ra, 5400 and 
old. On the sand August the judgment-d ebtor deposited the 
sum mentioned in the sale proclamation together with 5 per cent of 
the purchase money and on the 18th September the Court made an 
order setting aside the sele, It was found afterwards that the amount 
which was necessary to be deposited for having the sale set aside 
fell short by Rs, 60 or Rs, 80, The reason for the error apparently 
was that the jaigment-lebtor deposited the sum given in the sale 
proclamation which only was necessary to be deposited if the appli- 
cation fell within Order XX!, rule 89 of the Civil Procedure Code. 
Under section 174 of the Bengal Tenancy Act the judgment. deb- 
tor was bound to deposit the entire money which the decree-holder 
was entitled to recoger, The amount which fell short was apparen- 
tly on account of the interest that had to be calculated since the 
date of the sale proclamation and the date of deposit. The 
decree-holder subsequently ma de an application for review of judg- 
ment before the*Sabordinate Judge and he also preferred an 
appeal against the order of the Subordinate Judge to the District 
Judge. The Subordinate Judge refused to reconsider the order 
setting aside the sale, The learned Judge, however, on appeal pre- 
ferred by the decree-holder haa directed the order for setting 
aside the sale to be vacated and for confirming the sale, Тһе 
appeal is preferred against that order of the learned District Judge. 
It ia necessary to state that the auction-purchaser did not appeal 
against the order of the Subordinate Judge setting aside the sale. In 


this Court the decree-holder does not appear: the auction-purchaser ` 


appears and he takes a preliminary objection to the maintainability 
ofthe appeal here. The learned Advocate for the appellant 
answers by saying that there was no appeal before the District 
Judge against the order of the Subordinate Judge and he has made 
an application in the alternative for setting aside the order of 
the District Judge on appeal on the ground that he had no jurisdic- 
tion to entertain the appeal. The same objection was raised by 
the judgment-debtor before the learned Judge but ‘he overruled 
the objection on the authority of the case of Site! Rai v. 
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Nanda Lal (1) and he held that the appeal to him was.com- 
petent.under section 47 of the Code. If the learned | Judge 
was tight in his view that section 47 governed the proceedings, 
then there can be no question that there would be a second appeal. 
But: the learned Advocate for the respondent auctionmpurchaser 
contends that this is not a matter falling uader tection 47 of the 
Code but there was an appeal before the learned Judge under 
Order XLIII, rule т (j) of the Civil Procedure Code and he relies 
in support of his contention on the case of Bansilbadan v. Chka- 
wat Bibi (2). In my opinion, this contention is untenable because 
the provision of Order XXI, rule 89 has no application to sale 
under the Bengal Tenancy Act (Sse section 170 of the Act), The 
order of the trial Court was not made under Order ХХІ, rule ga 
ofthe Code on which the case cited was decided. It was made 
under section 174 of the Bengal Tenancy Act and therefore this 
argument on behalf of the respondent has no force whatsoever, 

We have next to consider whether the matter in question fallf 
within the provision of section 47 of the Code as has been argued 
on behalf of the appellant that it does not. The case of Si/a/ Raf 
v. Nanda Lal (1) to which the learned District Judge has referred 
ав supporting the proposition that the matter in controversy falls 
within section 47 of the Civil Procedure Code does riot appear-to 
support the proposition in its entirety. What the learned Judges 
gay there is this: “ It cannot be affirmed as a geheral proposition 
of law either that an order under section 174 of the Bengal Tenancy 
Act or under section 310 A of the Code of Civil Procedure is or is 
not appealable, Whether ап order made under either of those 
sections is appealable, must depend upon the circumstances of 
the individual case before the Court.” It seems to me with great 
respect that the learned Judges proposed a problem in each case to 
be solved by the Court whenever a question arises under section 
174 of the Bengal Tenancy Act with which only we are now 


‘concerned. That problem seems to have been solved by 


the learned Judges in that case andin some other cases by- 
holding that where the decree-holder was the purchaser 
the matter falls under section 47 of the Code and an appeal 
lies., That has been held in some cases previous to this and;also in 
subsequent cates, I must add again with the greatest respect that 
this decision seems to me to be fallacious having regard -to the 
view of the Privy Council in the case of Prosuane Coomar TE ү. 

(1) (1909) 11 C. L, J. s02; 15 C. W. N, Sor _ ' 
‚; (3) (1925) 42C. L h, 176. : 


Vor. L.] HIGH COURT. . 


Кай Das Sanyal (т). There has however been a serios of cases 
which lay down that rule, In my judgment, an order under sec- 
tion 174 of the Bengal Tenancy Act does not fall within section 47 
of the Civil Procedure Code in any case and, in my opinion, the 
true rule was laid down in the case of биёд Narain Гай v, Goroke 
Prosad (а) although all the reasois stated there do not commend 
themselves to ше. If all proceedings for setting aside a sale are con- 
sidered to, be questions falling under section 47, then by what sort 
of reasoning can it be said that an order passed under rule 93 of 
Order XXI of the Code for setting aside the sale on the ground: 
of irregularity, fraud or otherwise is not a question falling under 
section 47 of the Civil Procedura Code? ‘This, however, has never 
been contended in any Court nor can it be contended that proceed-. 
ings under rule ga of Order XXI can by any stretch of language 
be brought within the purview of section 47 of the Code, I might 
have considered it necessary to refer this question’ to the Full 
Bench : but having regard to the fact that this question has been 
solved by the new amendment „of the Bengal Tenancy Act, I йс 
not think it necessary to do во. Under the new section 174, sub- 
section 5, an appeal has been allowed against an order setting 
aside or refusing to set aside a sale, I content myself by following 
the case Swit Narain v. Goroke Prosad (2) referred to above. In 
my opinion, therefore, the appeal to the learned Judge was not, 
competent and on that ground the order of the learned Judge is 
liable to be set aside and that of the Subordinate Judge restored. 

In disposing of this matter, I may refer to one other fact. 
This matter of short dsposits on account of mistake in calcula- 
tion is not infrequent, What the parties usually do is to 
apply to some Court Official to make the calculation: as to the 
amount which itis necessary for them to deposit in order to 
set aside a sale either under Order XXI, rule 89 of the Civil 
Procedure Code or under section 174 of the Bengal Tenancy 
Act, "Asa matter of practice and itis also to be found in this 
case, a calculation is made on the back of the petition for execu 
tion presented by the decree-holder and the calculation is made 
with reference to the application. Then Chalans are filed and 
those chalans are passed by.the Sheristader according to the 
General Rules and Circular Orders, Civil, of this Court, Now, 
in this case also it was the duty ofthe Sheristadar to see as to, 
the correctness of the amount to.be deposited under Rule ao, 

(1) (1893) L. R. JFL A. 166 ; І.І. В. 19 Calc. 683. 

(a) (1898) 3. C. W. N., 344. ог 
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Chapter ІХ of the Court’s Rules, ‘and Circular Orders, (Civil). 
The Sheristadar in this case signed the challans and evidently 
he was of opinion thatthe exact amounts requirel to be paid 
to the different parties were deposited by the judgment-iebtor. 
That being so, it seems to me that it falls within the observations 
of Mr, Justice Jenkins, as he then was, inthe Full Bench Case 
of Chundi Charan Mandal у. Banke Bekary Lal Mandal (х) where 
that learned Judge stated that in order to succeed, the judgment- 
debtor must establish that he was prejudiced by the act of the 
Court and that the mistake that was made was attributable to that 
act, Mr, Justice Jeukins was careful to point out that what consti- 
tuted act of the Court mast depend upon the circumstances of each 
case, When the judgment-debtor deposits the money if by some 
mistake a short deposit is made and that deposit is accepted by the 
Court official as the correct amount and when the mistake is dis- 
covered the judgment-debtor pays in the ‘full amount, it would 


` hardly be consistent with common sense or justice to say that the 


judgment-debtor has not complied with the provisions of section 
174 of the Bengal Tenancy Act and that he must lose the property. 
The only thing that can be done in such а саво is that at the most 
he should be made liable to pay interest for the few days that the 
mistake was not discovered and the money was not pail, It seems 
to me to be still worse when the Court of first instance sets aside the 
sale on the ground that the full amount has been deposited and the 
appellate Court reverses that decision and deprives the judgment- 
debtor of hia property although the decree-holder has been satisfied 
in full The position in this case is again worse because in the 
lower Court it was the decree-holder who was fighting the judg- 
ment debtor. The auction-purchaser was satisfled with his 5 per 
cent.and did not want to take the property, Here the decree-holder 
is not taking any interest but the auction-purchaser is resisting the 
appeal and the application for revision. Under these circumstances, 
the proper order to make is to dismiss the appeal, to allow the appli- 
cation in revision, to set aside the judgment of the lower appellate 
Court and to restore the order of the Subordinate Judge. 

Having regard to the fact that the judgment-debtor gave the 
wrong rule in his petition under which he professed to deposit the 
amount of the decree, there will be no order as to costs in any of 
the Courts, each party bearing his own costs throughont. 

8. К. Ghose, J: I agree. 

a. T. M, Appeal dismissed ; Order of the first Court restored. 


(1) (1899) I. L. R. 26 Calo. 449 (459) 


Vo. L.] < — відн court. | 
"^ Ворот Mr. Justice Page and Mr. Justice Patterson Y то: 


NARAYAN CHANDRA DUTT 
v. ы і 


THE CHAIRMAN OF THE MUNICIPAL COMMISSIONERS 
OF THE PANIHATI MUNICIPALITY.*. ~. 


— Principle Bengal Mini cipal Act (ITB. C. 4 1884), Secs [7 (è), 
[оча ae of section of an Act—Asseesment ultra vires. and 
 degal-—]mrisdiciion of Civil Court. 


If the assessmont as mado be witra wires and ‘legal, it cannot be sustained, 
asd the plaintiff is entitled to a declaration to that effect 1 Chairmen Масин 
Beard, Chapra v. Barudes (1) a X 

The meaning and effect of sections 85^ (b) and тог `of the Bengal Municipal 
Act are clear and in accordance with the genere] principles of rating, and these 
sections provide that in avery case the rate із to be imposed оп the amuzi value 
of the holding which is deamed to be the gross annual rent at which the ‘holding 
“ may bo reasonably expected to let", while the proviso із inserted in aid of tho 
amamos, and to lay down а maxim to prevent excesivo assesements being made, 

Where no attempt was made to ascertain the value of tho holding as provided 
by section 101 of the Bengal Municipal Act, the Commissioners were acting slira 
vires in accepting the Valuation Officers method of valuation "based, as they 
knew it was, upon а percentage of the estimated cost of the buildings in entiré 
disregard of е principle which they were bound by law to adopt ва tha basis 
of thelr assessment." °" The principle of rating upon which the Commissioners 
are directed to proceed is the same as that which is adopted in England, and 
similar dífüculties arise there in the case of gentleman’s parks and mansions 
which aro laid out for residential purposes, and not for letting. But such pro 
portion are, nevertheless, constantly rated проп the basis of their annual letting 
value" | Nande Lal Bese v. The Corperation fer ihe Town of Caleutte (1). 


No words are to be read into any enactment which are not to be found them 
and which would alter its operative effect because of provisions to be found in 
any proviso. А proviso may be used to guide one in the selection of one or 
other of two possible constructions of the words to be found in the enactment, 
and show when there is doubt about its scope, when it may reasonably admit of 
doubts as to its having this scope or that, what is the proper view to take of it j 
but to find in it an enacting provision which enables something to be done 
which із not to be found in the enactment itself om any re&sosable construction 
of it, simply because otherwise the proviso would be meaningless and senseleas 


*Appeal from Appellate Decree No. a169 of 1939, against the decree of L. B. 
Chatterjee Esq, ist Additional District Judge of s4-Pergamas, dated ‘tho’ 18th 
May, 1937, affirming that of Babu Nalini Mohan Banner jee, Subordinate Judge, 
3rd Court of a4-Perganas, dated the 19th June, 1936. i 

(з) (1910) I.I. В. зу Сак, 374311 С. L. Je 40o 400. 

(ж) (1885) I. L. В. r1 Gale, 275 (281). 23 
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would be in the highest degree dangerous: West Derby Union т. Metrepelijan — 
Life Assurance Society (1). / 

Appeal by the Plaintiff, 

Suit for a declaration, 

The material facts appear from the judgment, 

Dr. Bijan Kumar Mukerjes for the Appellant, 

Dr, Sarat Chandra Базай and Mr, Gopendra Nath Das for 
the; Respondent, 

С. А, V. 


The judgments of the Court were as follows : . 

Page, J. : This isa suit for a declaration that the assessment 
of a rate under section 85 (b) of the Bengal Municipal Act (III of 
1884) of the annual value of the plaintiff-appellant’s holding by the 
Commissioners of the Panihati Municipality was wira vires and 
illegal, 

The decision turns upon the true construction of section тот of 
the Act which runs аз follows : 

“ror. The gross annual rent at which any holding may be 
reasonably expected to let shall be deemed to be the annual value 
thereof ; and such value shall accordingly be determined by the 
Commissioners and entered in the valuation list : 

Provided that, except in the Darjeeling Municipality, if there be 
on a holding any building or buildings the actual cost of erection of 
which can be ascertained or estimated, the annual value of such 
holding shall in no case be deemed to exceed an amount which 
would be equal to seven and a half per centum on such cost, in 
addition to a reasonable ground-rent for the land comprised in 
the holding." | 

It appears that the holding in suit is deka itar property held by 
the plaintiff as shebait. The area of the holding is about r3 bighas, 
of which half consists of a fruit orchard; upon 3 Bighas there are 
та Shiva Mandirs, and upon the remainder of the holding stand 
the three-storied dwelling houses and offices forming the residence 
of the plaintiff, The property is situate on the east bank of the 
Hooghly about eleven miles up the river from Calcutta, with a 
pucca ghat leading to the river, 

In 1921 for the purposes of а latrine tax imposed under section 
86 of the Act the annual value of the holding was assessed under 
section 96 at Rs, 3750 and in 19134, when the rate in question was 
imposed under section 85 (b), it is conceded that no separate or. 


(1) 1897) А. С. 647 (965). 


Vor. L.] HIGH COURT, 559 


further valaation of the holding was made, and that the assessment Суп» 

was based upon the annual value that had been ascertained for ‘the 19. 

purpose of the latrine tax in rgar. Narayan M^ 1 
\ Datt 


Now, the holding in suit is of a similar nature to that of nume- 
rous other properties оп the banks of the Hooghly that are used ту Chairman of 
as the residences or pleasure houses of prosperous citizens of the E» Muni- 
Calcutta, The plaintiff's son in the course of his evidence at the 
trial stated that houses of this type ın the neighbourhood of the Page, 7. 
plaintiffs holding rarely were let, and usually were occupied by the m 
owners who had built or acquired them. But there was evidence 
that specific holdings of a similar nature in the vicinity had been 
let, and that such properties from time to time changed hands, and 
passed from one owner to another. І | 
Nevertheless, it appears that іп 1921 when the valuation list 
was prepared no attempt was made by the officer appointed to 
value the holdings to ascertain the annual rent at which the plain 
tiffs holding might reasonably be expected to let, or to obtain infor- 
mation as to the cost of the construction of the buildings that had 
been erected on the holding. All that the Valuation Officer pur- 
ported to.do was to estimate “ by guess” what he conceived to be 
the cost of erecting the buildings that he found on the holding, 
and to settle the valuation upon the estimate thus made. The 
Commissioners appear to have accepted the basis of the Valuation 
Officer’s estimate, and the assessment was fixed at з per cant on ап 
annual value of Rs. 3750. j 
If the asesament as made was slira inne and illegal it cannot 
be sustained, and the plaintiff is entitled to the relief that he seeks : 
Chairman, Municipal. Board, Chapra v. .Basudes Narain 
Singh (1). 
On behalf of the respondents it is contended that the assessment 
can be supported upon the footing that section тот and the first 
proviso thereto contain alternative modes of assessment, and that 
il is open to the Municipality to assess a holding either upon the 
annual value ascertained as set out in section тот or upon a. per- 
centage basis under the proviso. А 
In my opinion the construction which the respondents urge 
upon the Court cannot be accepted. The general rule for cons 
truing provisos was explained by the House of Lords in West 
Derby Union v. Metropolitan Life Assurance Society (а) in which 
case Lord Herschel! observed “ І decline to read into any enact- 


(0) (1914) 1. L. В. 37 Calc. 374 3 11 С. Le J. 400, 
(2) (1897) А. C. 64у. 
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ment words which are not to be found there, and , which would alter 
its operative effect because of provisions to be found in any-proviso, 
Of course, a proviso may be used to guide you in the selection of 
one or other of two possible constructions of the words to be found - 
in the enactment, and shew when there is doubt about its scope, 
when it may reasonably admit of doubt as to its having this scope 
or that, what is the proper view to tske-ofit; but to find in it an 
enacting provision which enables something to be done which is 
not to be found in the enactment .itself on any reasonable construc- 
tion of it, simply because otherwise the proviso would be meaning- 
less and senseless would, as I have said, be inthe highest degree 
dangerous (1) and .Lord Davey added “it seems to me that the 
whole argument of the appellants really comes to the old and ap- 
parently in irradicable fallacy of importing into ап enactment which 
is expressed in clear and unambiguous language something which is 
not contained in it, by what is called implication from the language 
of a proviso which mayor may not have a Fee of its own" 
(ibid, p. 657). 

The meaning and effect of section 85(b) and section ror, how- 
ever, in my opinion, is clear and in accordance with the. general 
principles of rating, and these sections provide that, in every case 
the rate is to be imposed on the annual value of the holding which 
is deemed to be the gross annual rent at which the holding “may 
be reasonably expected to let," while the proviso was inserted in 
aid of the asseasee, and to ly down a maxim to prevent excessive 
assessments being made. In the present case no attempt was made 
ito ascertain the annual value of the plaintiffs holding as provided 
by section тот, and in my opinion the Commissioners were acting 
slira vires in accepting the Valuation Officer's method of valuation 
"based, аз they knew it was, upon а percentage of the estimated 
cost of the buildings in entire disregard of the principle which they 
were bound by law to adopt athe basis of their assessment" [see 
per Garth, C.. J. in Mwade Lal Bose v. The шш fer the 
Town of Calcutta (з)]. А 

Iam not unaware thatsince Mwedo Гај Boses case (а) was’ 
decided on February 19th, 1885, by section rst (b) of the Calcutta 
Municipal Act (III of 1899) for the purpose of assessing land and- 
buildings to the consolidated rate “the annual value of any building 
not erected for letting purposes and ‘not’ ordinarily lèt shall be 


(1) (1897) A. C. 647 (665). 2 
(з) (1885) Т.І. R, 11. Calc, #75 (nSr). 


Vou, L.] HIGH COURT, ` 541 


deemed to be “а sum ascertained .with reference for a percentage Сүн; 
basis on the cost of construction as therein provided, and that since 1929. 
the judgment of Cave and Wills, JJ.. in Zhe - Queen v. Ths School мет 


Narayan Chandra 
‘Board for London (т), delivered on December, arst, 1885, although Datt 


“a certain rate of interest on the capital expended in creating thé ть, Chalrmanvof 
hereditament is by no means to be taken as necessarily equivalent the Күш 
to the rent which a hypothetical tenant would give............the е 
amount of capital expended is admissible in evidence as a criterion Page, 5. - 
by which to estimate that rent in the cass of works like these (i. ©., 
a public reservoir) swAich are incapable of being compared with other 
hereditamepis-wohich form the subject of letting.” Рет А, L. Smith, 
L. J. in Liverpoeel Corporation v. Llanfyllin Assessment Commitice 
(2) ; see also per Buckley, L. J. in Liverpool Corporation v. Charley 
Assessment Committee and Whitnell Overseers (3); Metropolitan 
Water Board v. Chertsey Assessment Committes (4). No doubt in 
exceptional cases where the rent that a hypothetical tenant might 
reasonably be expected to pay for the holding cannot be ascertained 
by methods which would b: efficacious in normal and ordinary 
cases, for example, where the holding consists of land upon which a 
railway, a gas work, а catchment , area or a- building such as the 
Bodleian Library at Oxford is situate, rough and ready tests alone 
may be available for ascertaining the- annual rent thata hypothe- 
tical tenant of the holding might reasonably be expected to pry, 
but in every case the annual rental value is the basis of the assess- 
ment, and in such exceptional cases, as Mr, Ryde points out in his 
work on Rating (and edition at page 176) a “great part, if not the 
whole, of the difficulty will disappear if the rule be thus stated ; 
the measure of rateable value is defined by statute as the rent 
which may reasonably be expected ; interest on cost, or on capital 
value cannot be substituted for the statutory measure, but can be А 
looked at as prima facie evidence in order to answer the question of : 
fact what rent a tenant may reasonably be expected to pay.” 

Now, applying these principles to the facts of the present case I 
am of opinion that the plaintiffs holding is not to be regarded or 
treated as though it were of an exceptional or abnormal type, for as 
Garth, С. J. pointed out ‘the principle of rating upon which the 
Commissioners are directed to proceed is the same as that which is 
adopted in England, and similar difficulties arlse there in the case 
of gentlemen’s parks and mensions which are laid out for residen- 

(х) (1885) 55 L. J. M. C. 55, on App. 17 Q. B. D. 738. 


(a) (1899) 2 Q. B. at. (3) (1912) I K. B. 2893 (1913) А. C, 197. 
(4) (1916) 1 A, C. 337. 
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tial purposes, and not for letting, But such properties are, pever- 
theleas, constantly rated upon the basis of their annual letting 
value.” Mundo Las case (1). In my opinion in the present case 
the Commissioners were not justified in departing from the basis of 
assessment laid down in section ror, and, while it is not the duty 
of this Court to instruct the Commissioners as to how assessments 
should be made provided they adopt the methods prescribed in the 
Act, it appears to me that if the persons authorized to make assess- 
ment apply their minds to the matter in hand no difficulty ought 
to be experienced in ascertaining according to the: provisions of the 
Act “the gross annual rent’ at which” the plaintiffs holding ay 
be dinde expected to let,” 

. For tbese reasons, in my opinion, the decrees of the lower 
Courts must be set aside, and a decree passed for a declaration that 
the assessment on the appellant's holding was w//ra vires and illegal 
as prayed. The appellant is entitled to his costs in all the 


А, Ti M. | Appeal allowed, 
(1) (1885) 1. L. R. 11 Calc. s75 (281). 


р ern 


"Vor. L.] HIGH COURT, 


Before, Mr. Justice M. N. Mukerji and Mr. Justice D, N. Mitter, 


KADER BUX PATWARI AND OTHERS . 
0. 
SALIMUDDI HAZI.* 


SeHlemeni— Regulation VII of 1832—Legal effect on actual possession —Euiries 
` in Khatians prepared for the purpose of settlement—Basts of calculation 
of revenue—Tille if aected.—Civil Procedure. Cade (Act У of 1908), Order 
22, 7. 10—Application for substitution—niertainability before final order 
in a sult—Limitation—Questlon raised for the fret time in second appeal, 
if can be entertained. | 


The Intention of a settlement made under Regulation VII of 18224 not to 
' touch or disturb the possession of persons in actual possession of the lands but 
rather to respect such possession and the entries In the dhetiens prepared for 
the purposes of a settlemsnt ander the Regulation do not confer a title on Ње 
persons In whose favour such entries are made but only record -the fact of thelr 
possession to serve as a basis for calculation of the revenue. 


Ап application for substitution ou the death of & party to a suit can be 


entertained ander Order 22 г. то Civil Procedure Code, if по final order has. 


been made la the sult and no question of limitation arises In such а case. 

A question which is raised for the first time In second appeal snd which 
Involves the investigation into certain questions of fact, cannot be entertained at 
such a late stage. . " i 

Appeal by the Defendants, 


Suit for Recovery of Айаз possession on declaration of title. . 


The material facts will appear from the judgment of 
Mukerji, J. 

Messrs, Sarat Chandra Roy Chowdhury, D. Г. Khastgir and 
Nogendra Nath Bose for the Appellants, | i 

Massrs. Ані Chunder Gupia and Radhikaramjan Guka, for 
the Respondent. 
C. А, V, 


The judgments of the Court were as follows :— " 


Mukerji, J.: These appeals arise out of a suit for recovery of 
kkas possession of, on declaration of the plaintiffs’ title to, two plots 


*Appeals from Appellate Decrees Nos. 593 and 608 of 1927, with cross. 
objection, against the decrees of Babu Rasik Mohan Bhuttacharya, Additional 
Subordinate Judge of Noakhali, dated the soth November, 1926, modifying the 
decree of Babu Bhabatarau Mookerjee, Additional Mansiff, dated roth Decem- 
ber, 1924 and'that of Babu Hem Chandra Sanyal, Munsiff, 1st Court Lukhmipur, 
dated the 37th September, 1913. * 
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of land described in schedule Gha of the plaint, and also for mes- 
ne profits, Й | 
Tho plaintiffs" case as laid in: the plaint- was that the disputed 
land appertains to a Aayemi ryoti holding comprising у kanis of 
land, which the plaintiffs formerly held under one Hasanali and 
now under one Salemuddi Haji and others; that the defendants or 
some of them dispossessed the plaintiffs from a part- of the disput- 
ed lands in Jaistha 1312 ; that consequently the plaintiffs instituted 
a suit under section 9 of the Specific Relief Act on the 18th 
November тоо, obtained a decree and in execution thereof roco- 
mered possession on the aoth January 1907 ; that they then remain- 
та jin possession till Ashar 1318 when they were again dispossess- 
ed by some of the defendants from а portion, for which they insti- 
tuted a suit in 1914 which, they withdrew on the syth January’ 
1916 ; and that, emboldened by this, all the defendants combined 
together and subsequen tly dispossessed them of the entire кшш 
land in Magh 1322. . 
The defence was that the plaintiffs or their аен had no 


‚ title to the lands, that the lands in suit Пе on two sides of a public 


navigable channel called Bairagir Dona; that on the east of the’ 
channel lies chur Mandal, a permanently ‘settled estate, and on 
the west lies chur Mirzamare, a Government khas Mehal, The 
defendants’ case was that the defendant No. 1 was occupying cer- 
tain lands in this locality when on the oth March 189r one-Rai 
Chandra Kumar Ray Bahadur,and another who were ‘the owners 
ofthe superior Taluk’ called Chur Balammara Bandabust Taluk 
having claimed the lands as appertaining to their Taluk and as 
being part of the reformation of char Lakshmi in Kismat chur 
Mandal, he attorned to these owners апі they granted a leass con- 
ferring abadkari jote right to him of ra kanis of land lying or 
both . sides of thé channel; that one Ishan Chandra .Tarafdar 
obtained a howla lease of the lands on which the defendant No. i 
executéd а AadwAat in his favour oa the 4th May r89r ; that sub- 
sequently in rgo} Government made Айаз а part of the land ‘and 
dalled it chur: Mirzamara; that since then the defendant No. т 
has been holding thé lands on the east as under Ishan Tarafdar 
and those on the west as under the Government, 

The facts. necessary ‘to be mentioaed for the purposes of ‘these 

appeals are the following :, The land- taken settlement ofby the 
Kabuliat (Ex. 4) of the a6th Falgoon 1297 (oth March 1891) 
which the defendant No, т executed in favour of Rai Chandra . 
Kumar Roy Bahadur and another was rg kanis іл area and was - 


MÀ m 
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described as lying on the north of: the land of Hasanali and Степ. 


Salimuddi. In the Kebuliat (Ех; 4a) of sand Baisakh 1298 (= 1989. 
4th May 1891) by which the defendant No, т attorned to Ishan S лы! 
Chandra Tarafdar who had taken a howla lease of the lands of ^ Bo РЫА 
the locality the same boundary was given and it was also’ stated Salimaddi Hazi, 
that, the area was тз kanis О: the following day i.e. яза мде, 7. 
Baisakh 1298 (= sth May 189г) Ishan Chandra’ Tarafdar granted 
q Patta (Ех, 5) to Salimuddi and "Hasanali of 14 kanis of land 
which was decribed therein as lying to the south of the land 
which had been leased- to the defendant No, т the day before. 
The land ja suit lies on the border between the lands of:Ex. 4 ` and 
Ez. 4 (а) дп the one hand and Ez, 5 оп the other. Then there 
was a partition: between Hasan and Saljmuddi, each of them 
haying an 8 annas share in the lands,—by which partition Hasanali 
fot the northern half and Salimuddi the southern half, On the 
3rd Chaitra 1308 the original plaintiffs in this suit, Amjad Ali 
and Asraf, took a lease of 7 kgnis i, е. the northern half which fell 
to Hasanali’s share, in Āayemi ryoti right by executing а: Acdwiat 
Ex::1, Both the Courts below have arrived at the ‘conclusion that 
the plaintiffs had а good title to the disprted lands as they are 
parts and parcels of the land demised by Ex. 5, The Court of 
appeal below however has held that out ofthe two plots of land 
of Schedule Gha the one being plot No. s of that. Schedule, which 
lies on the east of channel, the plaintiffs bave failed to "prove 
dispossession within :t a years and that on the other hard ‘the 
defendants have. been in possession of that plot for a much longer 
period till the, institution of the suit, and in that view dismissed 
the suit so far as that plot was concerned, As regards plot. No. т 
of Schedule Gha the Court of appeal below has decreed the suit. 
From this decree, some of the defendants have preferred S, A. No. 
608 of 1927 and the plaintiffs a cross-objection, As regards mesne 
profits à separate decree was passed on appeal by the lower 
appellate Court: from which a separate appeal’has been filed by the. 
said defendants being & A. No. 590 of 1927, and the plaintiffs 
have also preferred a cross-objection, It will be convenient to 
take the appeals separately. ` YEL T ai 

ке d A N 

. The appeal relates to plot No, т: of Schedule Gha, and the 
cros#-objection to plot Np. ж of that Schedule, In' connection with, 
this appeal the appellants’ contentions are two in number : tat, 
that the эш .was not maintainable ; and and, that: the Courts below 
have misappreciated the legal effect of the settlement made under 


546 


Civit, 


— 


1939. 
RP 


Kader Bur Patwad 
v. S 
Salimoddi Had 


—— 


Mukherji, 9. 


THE CALCUTTA LAW JOURNAL, - [Von L. 


Regulation VII of 1822, in view of which the settlement which 
the plaintiffs had obtained from а trespasser could not possibly 
prevail, 

The first of these contentions is based upon two grounds. 
One of these grounds is that the original plaintiffs Amjad and 
Asraf instituted this suit on the s5th May т9гу and then on the 
4th March 19:9 they transferred their rights to certain other per- 
sons in the name of one Nur Meah. On the 17th February 1933 
Amjad died and no substitution having been made in the mean- 
time the suit abated as far as Amjad was concerned on the 17th 
May 1923 under Order 22, т, 3. Onu the 16th July тољ; Amjad's 
widow made an application to set asids the abatement. On the 
17th July 1923 Nur Miah applied to be substituted in the place of 
the original plaintiffs Amjad and Asraf, On the asth September 
1923 Salemuddi and Salamatulla applied to bs substituted in the 
place of the said original plaintifs alleging that they were the 
real purchasers while Nur Meah was a mere benamdar. 
On the 27th September 1923 thé Munsif took ир all these 
applications and refused the widow's application holding that 
she was no longer the representative of Amjad and also that 
she had not explained the delay in making the application, 
and granted the applications of Nur Mea and of Salimuddi and 
Salamatulla, It is contended that the suit having abated the 
order for substitution could not be made, We are of opinion that 
no final order having been made in the suit at the dates when the 
applications were made the applications were fit to be entertain- 
ed under Order aa, г, ro Civil Procedure Code, ‘and tliat по ques- 
tion of limitation arose. The suit, in our judgment, was a pend- 
ing suit in which an application for substitution on “the ground of 
assignment, creation or devolution of interest could be properly 
made and that the- order for substitution was rightly made, The 
other ground on which the maintainability of the suit has been 
questioned is that the defendant No. 6 died during the pendency 
of the suit and his heirs were not substituted in his place and as 
it was a suit for possession against alleged trespassers the whole suit 
should fail, The point was not raised in any of the Courts below 
and as the contention involves the investigation into the question 
whether there was really any heir of the defendant No. 6 who sur- 
vived him, and whether the defendant No. 6 was іп possession of a 
specific plot separately or not and whether his heir, if any, is in 
sucli possession or not, it cannot be entertained at thie stage. The 
ground, again, has not been taken in a memorandum of appeal. 

As regards the second contention set forth above namely that 
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relating to the effect of the settlement made under Regulation 
УП of 1822, the facts seem to be as. follows :—In 1905-06 the 
Government had the land on the west of the channel surveyed 
° and settled under the Land Revenue Settlement Regulation VII 
of 18a2, Plot No. т of Schedule Gha of the plaint in respect of 
which the plaintiffs have obtained the decree in the present suit is 
plot No. 773 of the map prepared in that survey. The map and 
the AAatíams of that survey have been put in that 
‘case, and according to the appellants the Adatias shows 
that plot No. 773 of that survey was recorded asin the posses- 
sion of the defendant No, 1 appertaining to his jote held under 
Ishan Tarafdar, The appellants’ contention is that this entry in 
the Khatian created a title in the defendant No, t, which should 
be taken to have ousted that of the plaintiffs who claimed to have 
obtained settlement from persons who were mere trespassers. Wo 


have examined the provisions of Regulation VII of 1822 and we- 


are of opinion that the intention of a settlement made under that 
Regulation is not to touch or disturb the possession of persons in 
actual possession of the lands but rather to respect such possession 
and that the entries in the Khatians prepared for the purposes of a 
settlement under the Regulation do not confer a title on the person 
in whose favour such entries are made but only record the fact of 
their possession to serve as a basis for calculation of the revenue. 


Where, as here, it has been found on the entire evidence that the. 


defendant No, 1 was not really inthe possession of the plot No. 773 
but the entry was erroneous, there is no question of the defendant 
No. 1 acquiring any title or of his title prevailing over that of the 
plaintiffs, The intention of the settlement under the Regulation as 
disclosed by its own terms as also by the documents Ex. С and 
Ex, G series was to keep in tact the incidents of Ishan Tarafdar's 
howla and the rights of the under-tenants and not to sweep them 
away. It appears further from paragraph 5 of written statement of 
defendant No. т that defendant's case was that the western portion 
of Dag No, 773 which is the subject matter of this appeal was being 
held by the defendant under Ishan Chandra Tarafdar who was the 
middleman under the Government. In our opinion paragraph 5 
recognises the fact that the Government did not interfere with the 
rights of the Howladar Ishan Chandra and the real controversy in 
this case therefore turned in the Courts below on the question as to 
whether the lands were included inthe Kabuliat which defendant 
executed in favour of Ishan Chandra.on the sand of Baisakh 1298 
(Мау 1891) (Ex. 4(a) ) or whether they were included in the Pattah 
granted by Ishan Chandra in favour ofthe plaintiffs Salimuddi 
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and Hasan Ali on the following дау і, е. 23rd Bajeak 1298, and 
both the Courts below have concurrently found that the western 
portion of plot 773 is covered by plaintiffs’ Раба (Ex. 5) see 
Passages rr and 27 of the paper-book. The lower appellate Court · 
rightly points out that the question that really arises for decision is 
one in the nature of a boundary dispute or in other words what is 
the real boundary line between the two leass holds of Exs. 4(a) and 
5. This question having been answered in favour of the plaintiff 
respondent by both the Courts below tha question in second appeal ` 
becomes really one of parcel or no parcel and upon such a question 
the findings of the lower Court are conclusive, It is also to bs 
noticed that the admission made by defendant in paragraph 5 of the 
written statement regarding the recognition by Government of 
Ishan's Howla isin accordance with facts proved by evidence 
before the Court, for the lower appellate Court points out that the 
entries in Ex. G(r) and other Khatiansdeave no room for doubt that 
the settlements made by Chur Mundal zemindara with Ishan and 
his tenants were left in tact and recognised by Government and 
their existing rights ware not disturbed and were not intended by. 
Government to be disturbed by measurement of a portion within 
Chur Mirzamara Khas Mehal, the Courts below, i in our judgment, 
having taken the correct view of this matter, 

The two contentions urged in support ofthe appeal both fail 
and the appeal accordingly will be dismissed. à н 4 

: The cross-objection is not pressed and it is also dismissed, 

Each party will bear his or their costs in the appeal и and the 
crogs-objection. е 
d S, A. 590 of 1927. i 
» None of the grounds urged in support of thia край is i any. 
substance except one which is to the effect that on calculation being 
made on the principle adopted by the Court of appeal below the 
amount of mesne profits would come up to Rs, 435 and not Rs. 450. 
This argument is not serlously opposed. The appeal will be dis 
missed subject to the modification that instead of Rs, 450, Rs, 435 
will be put inthe decree asthe amount of mesne profits to be 
awarded. The other directions in the decree of the lower appellate: 
Court will stand. The cross-objection is not pressed and is also 
dismissed. Each party will bear his or their costs іп the appeal 
and the cross-objection, 

Hitter, J :—1 agree. ` | 
р, K, В, ў Appeal No, 608 dismissed ; Appeal №, 

590: dismissed subject to modification. 
Cross-ebfections dismissed, 


You. L.] " — HIGH COURT, 
. Before Mr, Justice B. B. Ghose ana Mr. Justice Panton. 


RAJABALA DASI - 


и 
t 
4 


7 p 


‘JAI CHAND LAL BABU AND OTHERS. 


Ex parte a Dacron و‎ Application by defendant for adjournment “ou the 
date Axed Jer hearing rejecied--Time allowed for adducing evidence —Swit 
decreed exparto on that very day. C 
Oa the date fixed for the hearing of a sult the defendant made an plication 

for adjouriment on the ground that he was Ш. The Court rejected the prayer 

bat allowed him 5 days’ time to zdduce evidence, The Court then took plalztifs 
evidence and without waiting for the said 5 days decréed the sult ex ferte on that 
very day. Auapplicatlon was made to set asido the ex parte docroo which was 
refused : А ‚ 

Held, that the: гий! Court was not justified In passing the ex parte decree on 
that very day and consequently the decres was wrong Їп form. 

Appeal by the Defendant, 


Application for setting aside an ex parte decree 
The material facs will appsar from the judgment. 


MF. Panihanán Choudhury for the Appellant. 
Mr, Gopendra Nath Das for the, Respondents, 


The judgmsat of the Court was delivered by. 


' B. B. Ghose J, :— This is an appeal on behalf of the defendant 
against an order of the learned Subordinate Judge refusing: to set 
aside an 4% saris decree, On the date fixed for the hearing of the 
caso the plaintiff was ready, The defendant prayed for ‘time "and 
produced a medical certificate in support of the allegation that he 
was ill, The Subordinate Judge was of opinion that the defendant 
was guilty of repeated laches on various grounds and rejected the 
defendant's petition but at the same time allowed five days’ time 
to the defendant to produce his witnesses. The plaintiff's evidence 
was taken on that very day. Instead, however, of waiting for five 
days in order to enable the defendant to produce his witnesses as 
directed by him, the Subordinate Judge made an ex parte decree on 
that very day. This appears to be wrong іп form. As to the il- 
ness of the defendant on the day when he made his application, 
there is no doubt, as the Subordinate Judge himself says that he 


^ Appeal’ from Original Order Na. 346 of 1927, against the order of, Babu 
8. С. Basu Subordin ate Judge of Burdwan, dated the asth July, 1987. 
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accepts the evidence of the Doctors who haye been eximinej It 
is true that the defendant was suffering from illness fora long time 
and that probably he would not hava been able personally to attend 
the Court, The learned Judge, however, says that the defendant’ 
had a relative who looked after his case, That relative, it appears, 
met with an accident as he was тип over by a motor car, The prin- 
cipal question however, isthe fact that the Subordinate Judge did 
not wait for the five days allowed by ‘him tothe defendants, We 
are, however, of opinion that the original defendant who is now 
dead had been guilty of gross ldches, as the learned Subordinate 
Judge has said. We, therefore, set aside the order of the learned 
Subordinate Judge and direct that on the appellants’ paying to the 
respondent three gold mohurs as the costs of the hearing of this 
appeal irrespective of the result of the suit, the suit be Testored to 
its original file ani heard оп the merits, 

It should be clearly understood that the defendant, that is, the 
substituted defendant, must be ready to go on with the case on the 
date fixed, and that no further indulgence should be shown to her. 
We make this order without any reference іо the question whother 
the plaintiffs are governed by the Mitakshara or Daibhag School of 
Hindu Law which, we sre told, was the subject matter of contro- 
versy in the Court below, 

If the costs are not pald by the appellant in the Court’ below 
within а month from this day, this appeal will stand dismissed and 
the order of the Court below refusing to set aside tho ex parts 
order will stand, This order is peremptory. 

Let the record be sent down without delay. 


D. E.R. І Appeal allowed, 


ریس س 


Vor, L.] PRIVY COUNCIL, 
s PRIVY. COUNCIL. 


Present: Lord Blamesbergh, Lord Tomlin, Lord Thanherion, 
Sir George Lowndes and Sir Binod Mitter, 


R. M, A. В, R, M, ARUNACHALAM CHETTI 
0, 1 
V. Е. A, VAYIRAVAN CHETTI AND OTHERS. 


[Ох APPEAL FROM THE HIGH Court or JUDICATURE 
AT MADRAS]. i 


Deposit ~Agint~Maraldar—Pewers and respensibilities—Hirm responsible io 
the person beneficially interested in the fund, if have antherily to change its 
ievesiment ani give a solid discharge fer dis. repayment—Discharge of 
liability. 

А was а sonless widow whose husband R had diod a years previously. In 
order to provide for a futura adoption by А а sum of Rs. ооо, made up partly 
from her afridhkan and partly by contributions from her own father V, aad her 
father-in-law, was handed over to V to be deposited by him with a certain Chetti 
firm in Rangoon. The deposit was duly made with the agreed firm, but in 1893 
the fund was transferred to V'a firm (which із known by the initials A. М.У. Б.) 
to another Rangoon firm kaown as V. E, A, whose representatives (defendants 
Nos. у to 11) were the respondents in the appeal, defendants Nos. : to 6 being 
the representatives of V'a firm. There was no evidence on the record to show 
ander what circumstances this transfer was made. It was not done at A’s Instance 
or after consultation with her. 

The V. Е, A. firm recelved tho fand which then amounted to over Rs, 10000, 
and credited it in thelr books under the heading “R. М.А. В, R.M? (which 
denoted the firm of A's deceased husband К) “ошата A. M. V, R” i e. as 
received through V's firm (A. M. V. R). 

In 1895 the appellant, then a minor, was adopted by A, and a sum of 
Rs, 6680 was withdrawn from the fund for the expenses of the adoption. Shortly 
afterwards a sum of Rs. 900, representing presents made to the adopted boy, was 
added to the deposit In the hands of the V. E. A, firm, This withdrawal and 
further deposit were made by A, M. V. R. Interest was duly credited on the 
deposits by the V. E, A. firm, and accounts were rendered annually to the A. M. 
У, R. firm, and this continued till 1904, when the А. M. V, К. firm, having 
opened а branch of their owa in Rangoon, the balance of the fund was at their 
request paid over to them by the V. E. A. firm aud the V. E, А. deposit account 
was finally closed, 

During the whole of this period there was no communication of any sort 
between R’s firm or A and the V. E. А. firm and no reference was made to either 
of them or to the appellant, who was then of full age, when the V.E. А accownt 
was closed. Botwoen 1901 and 1017, when the sult was filed, the appellant and 
his mother made numerous withdrawals, amounting Їп all to Rs. Зу оо, from the 
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A.M. V, К. firm. V, the head of tho firm, was tho appellant's grand-father, and 
he survived til 1914: 

Held, that maralder was something moro than a baro agent, the limit of his 
powers and responsibilities depending upon the understanding between the 
partios. lt was а question to be decided upon all the circumstances of the cass 
whether the intention was that V and his firm, while remaining directly res- 
ponsible to those to whom the beaaficlal interest In the fund belonged, should 
have authority to change its investment from time to time and to give a valid 
discharge for its repayment ; and having regard to the relationship of the parties, 
the course of dealing between them, and the other facts of the case, the only 
possible inference was that V and hls firm were alone responsible to the appellant 
and his mother, and that the repraymont in 1904 by the respondents’ firm to V's 
firm, with whom alone they had dealt, was a good discharge of th elc lability. 


Privy Council Appeal No. 144 of 1927 by the Plaintiff. 
De Gruyther К. С, and С. Sydney Smith for the Appellant, 


Upjohn К, C. and Naruísamder for the Respondents, 
The judgment of their Lordships was delivered by 


Sir George Lowndes :—The appellant, in conjunction with 
his mother, Valliammai, sued two sets of defendants in the Court 
of the Subordinate Judge of Sivaganga for the recovery of the 
balance of certain deposits made under. circumstances hereinafter 
detailed, The plaintiffs succeeded in the first Court in respect of 
the greater part of their claim against both sets of defendants. In 
the Court of Appeal the decree was upheld only against the first set 
of defendants, who are persons of no substance, and the suit was 
dismissed against the other and more substantial defendants. The 
question on appeal to His Majesty in Council is whether the second 
set of defendants are liable, 

It is now admitted that the deposits in question were made in 
the year 1888, asthe result ofa family arrangement. Valliammai 
was а son-less widow whose busband Ramanathan had died two 
years previously, In order to provide for a future adoption by 
Valliammai а sum of Rs, 5,002, made up partly from her siridkan 
and partly by contributions from her own father, Veerappa, and her 
father-in-law, Aranachellam, was handed over to Veerappa to be 
deposited by him with a certain c&e//i firm in Rangoon, where high 
rates of interest prevailed. The deposit was duly made with the 
agreed firm, but in 1892 the fund was transferred by Veerappa's 


firm (which is known by the initials А. M. V. R.) to another 


Rangoon firm known as V, E, A., whose representatives wera the 
second set of defendants in the suit (defendants 7-11) and the res- 
pondents in this appeal, defendants 1-6 being the representatives of 
Veerappa's firm, whose liability was affirmo by the High Court in 


1 
ү 
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appeal, There is nothing оп the record to show under: what cir- 


cumstances this transfer was made, but it is not suggested for the 
appellant that it was done at Valliammai’s instance-or after con- 


sultation with her, and it seems to have been a mere chagge of д 


investment made at the assumed discretion of Veerappa. 

The V. E. А, firm received the fund, which ‘then amounted to 
over Rs, 10,000, and credited it in their books under the heading 
“R, M, А. R.R, M,” (which denoted the firm of Valliammai's 
deceased husband, Ramanathan), “жага! A. М, V, К,” f, е. as 
received through Veerappa’s firm (A. M. V. R.), though the exact 
implication of the word “saral” is a matter in dispute between the 
parties, ` ; 

In 1895 the appellant, then a minor, was adopted by .Val- 
liammai, and a sum of Rs, 6,680 was withdrawn from the fund for 
the expenses of the adoption. Shortly afterwards a sum of Rs. goo, 
representing presents made to the adopted boy, was added to the 
deposit in the hands ofthe V. E. A, firm. This withdrawal and 
further deposit were apparently made by Veerappa's firm (A. М. 
V. R.), there being no evidence of any direct dealing between either 
Ramanathan's firm (R. М. A. R. К. M.) or Valliammai and the У, 
Е, А, firm in Rangoon, 

Interest was duly credited on the deposits by the V. E. A. firm, 
and accounts were rendered annually tothe А, M. V, R. firm, and 
this continued till 1904, when the А. M. V. R, firm, having opened 
a branch of their own in Rangoon, the balance of the fund was at 
their request paid over to them by the V. Е, A, firm and the V, E. 
A. depoait account was finally closed, 

During the whole of this period there seems to have been no 
communication of any sort between Ramanathan’s firm or Valliam- 
mai and the У, E. A. firm, and no reference was made to either of 


them or to the appellang who was then of full age, when the У. E. ` 


А, account was closed. The appellant made no enquiries as to the 
state of the account, as to the payment of interest, or the mode of 
investment. Between 1904 and 1917, when the suit was filed, he 
and his mother made pumarous withdrawals, amounting in all to 
Rs. 8,700, from the A. M. V. R, firm, and apparently regarded it as 
solely responsible to them for the deposit. Veerappa, the head of 
the firm, was the appellant's grandfather, and he survived till 1914. 
He had himself contributed the major part of the original deposit, 
and there is no suggestion that during his lifetime the firm was in 
other then good circumstances. . 


The significance of this prolonged course of dealings from 1904 


Ve 
ү, E. A. Vaylravan 
Chetti. 


Sir Geerge Lowndes 


ка] 


554 THX CALCUTTA LAW JOURMAL, [Vor. L, 


Р. С. onwards between the appellant and Veerappa’s firm seems not 
1929. unnaturally to have been a matter of some anxiety to the appellant, - 
ч? 


B.M. ХВ. R м. 801 he tried to account for the withdrawals of the Rs, 8,700 by the 
Arunachalam Chetti allegation that he had other and independent funds with the A. M. 
у, Б. А. Vapiaman V. R firm, but this has been held by both Courts in India to be 

Chott. untrue, and it is not now disputed that they wero withdrawals from 
Sir George Lowndes, the deposit account in suit. | 
mem It may also be noted that in a power of attorney from 
Valliammai to the appellant, given ia 1917 with a view to the suit, 
it is stated that her s/ridkaw moneys, which formed part of the 
original deposit, were “due to her only from the famjly of her 
father," 

On this state of facts their Lordships have to decide whether the 
V. E. A. firm, represented by the respondents in this appeal, are 
liable to the appellant for the fund which was deposited with them 
by Veerappa's firm, and the proper balance of which was repaid by 
them to that firm 2s loag ago aa 1904. . 

The sppellant's caso has been rested before this Board mainly 
on the heading of the account as kept by the V. E, A. firn, The 
money, it is contended, was credited by them to Ramanathan's firm 
(R. M. A. R К. М.), Veerappa's firm only appearing in their 
accounts as the maral/dar—ts,, the agent through whom the deposit 
was made ; the receipt of Veerappa's firm, therefore, could not be a 
valid discharge as against the appellant; moreover, the Appeal] 
Court held that the V, E. A, firm must have known who the R, M, 
А. К, R. M, firm were, lt might perhaps be objected that neither 
the appellant nor Valliammai was shown to represent the R, М, A 
В. К. М. firm, nor did they sue as representing it, It may well have 
been that the V. Е, A, firm in Rangoon knew who the В. M, A. R. 
R. M, firm were without knowing anything about Valliammai or her 
adopted son, but their Lordships do not think it necessary to 
pursue this suggestion, 

Much time was devoted in the Subordinate Judge’s Court to the 
discussion of а wara/dar's position and responsibilities under the 
trade usage prevailing among the cAe/tis of Southern India, but 
nothing definite results from the discussion. It has not been 
suggested that a custom was established, and it has not been 
seriously contended for the appellant before this Board that any 
conclusion can be based upon the mere use of the word “maral” 
The mara/éar is clearly something more than a bare agent, the limit 
of his powers and responsibilities depending upon the understanding 
between the parties, It is, in their Lordshipw opinion, a qaestion 
to be decided upon all the circumstances ofthe case whether the 
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intention was that Veerappa and his firm, while remaining directly 
responsible to those to whom the beneficial interest in the fund 
belonged, should have authority to change its investment from time 
‘to time and to give a valid discharge for its repayment ; and having 
regard to the relationship of the parties, the course of dealing 
between them, and the other facts set out above, their Lordships 
have no doubt that the only possible inference is that Veerappa and 
his firm were alone to be responsible to the appellant and his 
mother, and that the repayment in 1904 by the respondents’ firm to 
Veerappa’s firm, with whom alone they had dealt, жаза good dis- 
charge of their liability, 

Their Lordshlps are therefore satisfied that the decree of the 
High Court in India should be affirmed, and they will humbly 
advise His Majesty accordingly. The appellant must pay the costs 
of this appeal. 

№. 5. Г. Polak; Solicitors for the Appellant, 


Douglas, Grant & Dold: Solicitors for the Respondents. 
A. T. M, Appeal dismissed, 


PRESENT : Lord Bluneshbirgh, Lord Tomlin, Lord Thankerton, 
Sir George Lowndes and Sir Binod Mitter, 


RAJA PATESHWARI PARTAB NARAIN SINGH, SINCE 
DECEASED (NOW REPRESENTED BY RAJA 
JWALESHWARI PARTAB NARAIN SINGH) 


v. 


SITA RAM AND OTHERS, 


[Ок APPEAL From тне CHIEF COURT or Ойрон at Lucxnow,] 


Pre-amblion— Property divided in blocks ~ Purchase f one blech—Rejfusal to 
purchase other blocks —Waivper—Vülage community—Noetice—Oudh Laws 
Act, (XVI of 1876) Sec. 11—Acquíesceaes. 


The owner, being desirous of disposlug of certain property, divided 
it into а • number of blocks and offeced them for sale, Tho blocks were 
cloarly  delineated проп separato plans, and separate Abesraxs and 
famabendis wore prepasted for each, Block No, 19 was purchased by 
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P.C. the appellant, the Raja of Basti; blocks Nos. 7 aad 9 by Dargah! (пож 
1929 deceased and represented by Sita Ram and Madho, respondents In Appeals Nos. 
e ag and 30) and Mata Prasad (respondent ia Appeals Nos. $9 and 30); and 


Raja tare ier ind blocks Nos. 10-13, 15 and 20 by Raja Mohammad Mumtas All, the respondent 
zs a sing in Appeal No. 31. The appellant had procured а list of all the blocks, contain- 
Sita Ram, . Ing the prices, bot he definitely refused to purchase any but block No. 19 


— 


which was adjacent to his own esteto.. The conveyance of block No. Ig 
> ~ to the appellant was executed and registered on the 9th Juno, 1934 ; tho con- 
d veyance of block No. 7 to respondents in Nos, 29 and 30 was executed on the 
каше day, but at a later hour. Tho oral agreement for salo with the respondent 
in Appeal No. 31 was entered into some time prior to the agreement with the 
appellant but when the lattor refused to purchase any of the other blocks he 
was aware of that agreement and acquiesced in it. The sale to respondent fa 
Appeal No. 31 was completed on the 18th June, 1924 and the second sale to tho 
respondents in Appeals Nos. 29 and 30 оп the зї July following. The appel- 
lant claimed to pre-empt the other blocks 1 


Held, assuming that the peior completed purchise by the appellant, under 
other circumstances, had giroa blın the right of pre-emption ia respect of other 
blocks, he had by his conduct, walved this right and could not re-assort it: 
Bhageat Singh v, Syed Nasir Husain (1) ; Banh sf Upper India v. Munshi 
Alspi Prasad (3) and Hanu uan Sisgh v. Adiya Prasad (3) approved. 


ìt was contended for ths appellant that, upon the death of the original 
owner of the property, the ten persons who were the devisees became а village 
community within the meaning of sectlon 7 of the Oudh Act, and that as soon as 
the appellant purchased block No. 19 he became а member of that community. 


Held, that the owners devisees merely by reason of an Interest in the land 
so acquired, did not constitute a village community which was not shows to 
exist apart from themselves. 


Their Lordships were not prepared in the present сазо to affirm the correct- 
news of the proposition that only persons having an interest in the village lands 
should be deemed to be members of the community. 


Their Lordships did not think it necessary to decide in thls appoal as to the 
possible competition between the rights acquired by а contract for sale and 
those attaching under the Oudh Act to & completed conveyance. Thelr Lord. 
ships sald “ It may be that in such a case thoro is а direct conflict between the 
statutory rights attached under Chapter II! of the Transfer of Property Act 
to an agreement for salo, and the right of pre-emption conferred by the Oudh 
Laws Act." 

No formal notice of the proposal to sell any of the plots In sult was given by 
the seller : ` 

Held, that the sppellant's refusal to purchase aay of the other plots and his 


acquiescenco in the sale to tho respondent In Appeal No. 31 might heve induced 
the seller to believe that the statutory notice was unnecessary, and if it bad 


(1) 5 Oudh Cases. 395. . (a) ro Oudh Cases 257. 
(3) (1919) 31 Oudh Cases 313. . 


Vor L.] | Privy COUNCIL. 


basen given it would seem that the preseat suit would have bean barred by soc- 
Жоп 11 of tha Oudh Laws Act. 


Privy Council Appeals No, 29, 30 and 3r by the Plaintiff in 
‚ three suits, 


The material facts appear from their Lordships’ judgment, 

Dunant К, C, Jopling for the Appellant, ` 

De Gruyther К. C. and Dude and Parikh for the Respondents, 

Their Lordships judgment was delivered by. 

Sir George Lowndes : These three consolidated appeals 
raise a somewhat unusual question under the law of pre-emp- 
tion in Oudh. ‘The facts are as follows:— 

In December, 1872, the Secretary of State made a grant of 
&large tract of waste land in the Gonda District to one Willism 
Cooke. The lind was described in the deed of grant as situat- 
ed in the village of Agya, but under subsequent Settlement 
proceedings it seems to have been constituted a separate-"'village" 
known as Cookenagar Grant. The word “village” in this 
connection, however, denotes little (if anything) more thana 
revenue unit, In rga4, when the transactions which led to this 
litigation took place, the original grantee was dead, and the 
estate was vested under the provisions of his will in ten per- 
sons living in England, and was managed on their behalf in 
India by a Mr. Stern, The owners being desirous of disposing 
ofthe property, it was divided up into a number of blocks, 
which were offered for sale locally by Mr. Stern. Block No, 
ig was purchased by the appellant, the Raja of Basti; blocks 
No. ў and g by Dargehi (now, deceased and represented by Sita 
Ram and Madho) and Mata Prosad, the respondents in two of 
the appeals; and blocks Nos. ro—1:3, 15 and ao by Raja 
Mohammad Mumtaz Ali, the respondent in the third appeal. 
It is not now disputed that the conveyance of block No. 19 
to the appellant was executed and registered on the oth June, 1924 
before any of the other sales were formally completed, though 
the conveyance of block No, 7 to Dargahi-and Mata Prasad was 
executed onthe same day, but at а later hour. The sale to Raja 
Mohammad Mumtaz Ali was not completed till the 18th June, 
1924, and the second sale to Dargahiand Mata Prasad (block No, 
g) not till the arst July following. 

Under these circumstances the appellant claimed to pre-empt 
the other blocks, and filed three suits inthe Court of the Sub- 
ordinate Judge of Gonda against their several purchasers to 
enforce his claims, The two spits* against Dargahi and Mata 
Prasad were tried together and one judgment was deliver- 
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PG: ed in both, the Subordinate Judge holding that the appellant's 

1929. claim in respect of block No. 7 was not established, but that 

ja Pateswart Par. his claim іп respect of block No. 9 was. The one suit was there- 
tab Narain Singh {оге dismissed, and in the other а decree for pre-emption was ` 
Sita Ram. made upon the usual terms, The third suit against Raja Moha- 

Sir George Lowndes. mmad Mumtaz Ali was tried by the same Judge, but separately, 
جج‎ and was also dismissed, Appeals were filed by the unsuccessful 


parties in each of the three cases to the Chief Court of Oudh. 
Tho appeals were apparently heard together, and were decided 
by one judgment, the result of which was that the appellant, 
the Raja of Basti, was defeated in all three cases, his two. appeals 
being dismissed, andthe appeal ofthe respondent purchasers of 
block Мо. g being allowed. 

The appellant before this Board has maintained his right to 
pre-emption in all the three cases under the provisions of Chapter 
II of the Oudh Laws Act, XVIII of 1876. 

On the argument of these appeals a number of questions 
have been raised of considerable complexity and depending 
upon the intimate construction of this somewhat abstruse en- 
actment, Their Lordships, however, are satisfied that the appel- 
lant must fail in each of them on-thé threshold of the Act, having 
regard to certain findings of fact in which both the Courts in 
India have concurred. 

The sales in question were all carried out on behalf of the 
vendors by Mr. Stern. The blocks were in the market for some 
time. They were clearly delineated upon separate plans, and 
separate Akasras and jamabandis were prepared for each. The 
Subordinate Judge held that the appellant had procured a list 
of all the blocks, containing the prices ; that he knew that they 
wera, allin the market and could be had for these prices, but 
that he definitely refused to purchase any but block No. rg, 
which was adjacent to his own estate. The appellate Court 
tame in effect to the same conclusion, They held that the 
appellant told Mr. Stern that he wished to purchase block, No. 
ig only and that he did not wish to purchase any other block 
The oral agreement for sale with Raja Mohammad Mumtaz: Ali 
was entered into some time prior to the agreement with the appel- 
lant, but both Courts held that when he refused to purchase any .of 
the other blocks he was aware of the agreement with Raja Moham- 
mad Mumtaz Ali and acquiesced in it. 

Upon this state of facts their Lordships are clearly of opinion 
that, assuming that the prior completed purchase by the appel- 


یمه 
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lent gould, «under other circumstances, have given him the right 
of pre-emption ia respect of the blocks in suit, he must be 
taken by his conduct to have waived this right, and that it would 
‘be inequitable to allow him now to re-assert it, This principle has 
been recognized in previous cases by the Oulh Courts: see 
Dbhagmat Singh v. Syed Nasir Husain (1) ; Bank of Upper 
India and others v. Munshi Alopi Prasad (2); and Hanuman 
Singh and another v. Adiya Prasad and another (3) ; and it 
has been applied to some extent at all events by the judgment 
of the Subordinate Judge in the present case, ' 

Having come to this conclusion, their Lordships will only 
touch briefly upon certain other questions which have formed the 
subject of argument before them, 

The decision of the Chief Court ultimately turned upon the 
question whether the appellant was by reason of his purchase a 
member of the village community of Cookenagar Grant, inas- 
much as under section 7 of the Oudh Act the right of pre-emption 
is only to be presumed to exist іп “ village communities.” This 
expression is not defined in the Асі, and no evidence was given 
in any of the suits as to the existence of a “ village community? 
in Cookenagar Grant, It was, however, contended for the appellant 
that, upon the death of Cooke, who was till then the sole owner of 
the village, the ten persons living in England who were his devi- 
sees became a village community within the meaning of the Act, 
and that as soon as the appellant purchased block No. 19 he 
became a member of that community, It may be that, as appears 
to have been held in other cases by the Oudh Courts, only рег. 
sons having an iaterest in the village lands should be deemed to 
be members of the community, though their Lordships gre not 
prepared in the present case to affirm the correctness of this рто- 


position ; but it by no means follows from this that  Cooke's devi-- 


sees merely by reason of an interest in the land so acquired should 
be assumed to constitute a village community which was not 
shown to exist apart from themselves. 

Another question which was the subject of considerable discus- 
sion before this Board turned upon the possible competition 
between the rights acquired by а contract for sale and those attach- 

‘tng underthe Oudh Act to a completed conveyance, It was 
found by the Courts in India that the agreement for sale of Raja 
Mohammad Mumtaz Ali’s plots was prior in date іо the agreement 


G) $ Oudh Cases, 395. °" (я) то Oudh Casos, 857, 
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for sale ûf block No, rg to the appellant, but that the regisjered 
sale deed of the appellant preceded by some ten days the comple- 
tion of Raja Mohammad Mumtaz Ali’s purchase. Both Courts 
were of opinion that undor these circumstances the appellant had. 
no right of pre-emption as against Raja Mohammad Mumtaz Ali. 
It may be that in such a case there із a direct conflict between the 
statutory rights attached under Chapter III of the Transfer of Pro- 
perty Act to an agreement for sale, and the right of pre-emption 
conferred by the Oadh Laws Act, and that this question may need 
further consideration at some future time, Their Lordships do 
not think it necessary to come to any conclusion upon it, in these 
appeals, 

The matter of notice under section то of the Act was alto 
discussed. It was admitted that no formal notice of his proposal 
to sell any of the plots in suit was given by Mr, Stern, but in their 
Lordships’ view this cannot help the appellant, His refusal to 
purchase any of the other plots, and his acquiescence in the sale 
to Raja Mohammad Mumtaz Ali may well have induced Mr. 
Stern to believe that the statutory notice was ‘unnecessary, and if 
it had been given it seems clear that the present suits would have 
been barred by section rr. 

For the reasons already stated, their Lordships are of opinion 
that the present appeals must fail, and they will humbly advise 
His Majesty that they should be dismissed. The appellant mast 
pay the costs of both ssts of the respondents, 

Barrow, Rogers and Nevill; Solicitors for the Appellant, 

AR. S. L, Polak and Т, Г. Wilson & Co : Solicitors for the Res- 
No 


А. T, M, Appeals dismissed, 


Vor, L.] PRIVY COUNCIL, 


e Present: Viscount Sumner, Lord Warrington of Clyfe 
and Lord Atkin, 


MESSRS. KAMLAPAT—MOTI LAL 
v. 


THE UNION INDIAN SUGAR MILLS COMPANY, 
LIMITED (IN LIQUIDATION), 


[Oa APPEAL FROM THE HIGH Court or JUDICATURE 
AT ALLAHABAD ] 


Winding-tp—Arrangement io pay aff crediter —Merigage—Arraugement 
sanctioned by Comt—Amended scheme noi submitied far approval by share- 
holders, but sanctioned by Court, if valid—Usufructusry mortgage Transfer 
of Preparty Act (1V of 1882), Sec, 76. 

An amended scheme In a winding-up procecding, to advance substantial 
жопа on mortgage on the terms that the mortgagee would manage the bnsiness 
for aterm of years and recoup themselves out of the profits, though sanctioned 
by the Court, is not valid, If not approved by the share-holders at thelr 
meeting. 

° The proposed mortgage in the present case is an usofructuary mortgage з and 
no further duly of care сап ba Imposed upon the mortgagee than arises out of tha 
atatutory duties Imposed проп mortgagees in possession undor section 76 of the 
Transfer of Property Acton ths one hand, or of the ordinary legal duties of 
managing egents on the other. 

` Privy Council Appeal No. 133 of 1928 by the Мейрбек, 

The material facts appear from the judgment of their Lordships, 


Upjohn К, C. Duane К. С. and Cecil И. Turner for the 
Appellants, 


Simonds К, С, and 7. R. Stamp for the Respondents, 
The judgment of their Lordships was delivered by , 


Lord Atkin :—This is an appeal from the High Court of Judi-. 
cature at Allahabad in a proceeding in the course of the winding up 
by the Court of the Union Indian Sugar Mills Company, On the 
28th May, 1926, the winding-up order was made on.a creditors 
petition, The company carried on.an extensive -business and 
strenuous efforts were made by the shareholders to save the concern, 
Eventually a'ternative proposals were made by various financial 
houses either to buy ths undertaking out and out: or to. advance 
on mortgage defined sums on the terms that the mortgagees 
managed the business for a term of years and recouped themselves 
out of the profits, In due course these proposals were laid before 
the Court by the liquidators for direction. The Court directed & 
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meeting of shareholders to be held to decide whether they would 
accept the offers of Lala Har Kishin Lal or of Lala Kamlapat the 
appellants, Both parties had put forward a scheme to advance 


substantial sums on mortgage ; and both had alternatively offered . 


to purchase ata named sum. It ів clear that all parties concerned 


. and the Court considered that they were acting under the provisions 


of seclion 153 of the Indian Companies Act, 1913, which provides 
that where an arrangement is proposed between the company and 
its members or any of them, the Court may order a meeting of the 
members of the Company ; andif a majority of three-fourths in 
value present in person or in proxy at the meeting agree to any 
arrangement, the arrangement if sanctioned by the Court shall be 
binding on the members and the Company. The question was 
raised by Counsel for the liquidators whether in fact the proposals 
did amount to an arrangement between the Company and its 
members ; but for reasons to be given later this appears to their 
Lordships in the circumstances of this case immaterial, The 
proposal of the appellants Kamlapat as laid before this к was 
йз follows :— 

That the applicant is willing to advance a sum of rupees ten lacs 
to the above Company in liquidation on the terms annexed hore- 
with and is also prepared to purchase it for rupees eleven lacs fifty 
thousand on the conditions mentioned therein. 

1. Deposit of Rs r,50,000 to-day and Rs.8,50,000 within a 
month of this date, which should be paid to creditors as early as 
possible, the balance, if any, after paying the legal debts, to be 
returned to us. 

a. The Company to be mortgaged to us at 8 per cent, com- 
pound interest with six monthly rests, 


3. Weto be the managing agents for ten years even if mortgage 
paid off earlier, and to get all the advantages which the present 
managing director enjoy acd (о get 5 per cent, commission on net 
profits only. 


4. The mortgage with interest to be paid off first and then the 
ahare-holders to get the profit. 


5. Weto provide entire working capital against the goods of 
the Company at 8 per cent. per annum, 


6. The Company to be handed over to us as soon as we deposit 
the entire money. 


7. Tho consent of thé share-holders to be шы to the 
phoye scheme, 
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8, In case the share-holders do not accept the scheme, we are 
villing to purchase the company at Rs, 11,590,000. 
(Signed) KAMLAPAT. 
(Signed) RAMAKANT MALAVIYA, vakil for 
L. Kamlapat. 

sand November, 1926. 

The meeting of share-holders was duly held on the 16th Decem- 
ber, 1926, and Kamlapat's scheme was accepted by a large majority. 
On the sıst December the liquidators reported that they had 
received claims from creditors amounting to Rs. 10,61,168. On the 
same day the Court sat to consider the approval of Kamlapat’s 
scheme, They found, however, as they state in their judgment, 
that a pew situation had been created by the liquidators’ report, 
inasmuch as the previous proceedings had taken place under the 
impression of the Court as well as the previous persons interested, 
that the sum of Rs, 10,00,000 would fully satisfy all the creditors, 
Hopes were, however, held out that Kamlapat might increase their 
offer to advance 10,00,000 to 12,00,000, Rather than decide to 
reject the scheme or accept an offer for an out-and-out sale, the 
Court decided to adjourn the matter to enable Kamlapat to increase 
their offer ; and consented that Kamlapat should be given imme. 
diate possession on the understanding that the out-and-ont sale or 
the mortgage should be effected in his favour in the near future. 
On the same day Kamlapat completed the payment of Rs, 10,00,000 
to the liquidators, On the a4th December they were given posses- 
sion ofthe properties by the liquidators, On the 7th January 
Kamlapat stated that they were willing to advance a further sum of 
Rs. 37,000 which, with the 10,00,000, they believed would be suffi- 
cient to discharge all the liabilities and to advance a further sum of 
85,000 to cover the liquidators’ charges “оп the terms proposed for 
то lacs.” On this footing the scheme went forward. Оп {Һе sgth 
February the Court appear to have approved the scheme in 
principle. They directed that a mortgage deed be executed for 
Rs, 10,63,000. The terms were to be submitted to the Government 
conveyancer, After the terms had been settled by the parties and 
examined by Mr, Weir they were to be submitted to the Court for 
their consideration and sanction, 

Disputes, however, arose between Kamlapat and the liquidators 
as to the terms of the mortgage deed. Eventually, by order dated 
the zoth June, 1997, the Court approved the deed as settled by 
Government conveyancer and directed: the liquidators to take steps 
for getting it executed. Unfortanately, it seem: to have escaped 
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the notice of the Court that the scheme approved by them ang pur- 
porting to be recorded in the draft deed was not the scheme 
accepted by the meetiog of share-holders, The accepted scheme 
provided for an advance only of то lacs; the new scheme: 
evolved by the new situation provided for a further advance of 
Ra, 62,coo. It is possible that the share-holders would have gladly 
accepted the further advance ; it is, however, possible that they 
might consider the extra burden turaed the scale ; and indeed a 
warning note had been sounded by three share-holders, who bya 
petition of the 28th March pointed out that the share-holders had 
accepted an advance of ro lacs only ; that it was uncertaiq whether 
even Rs, 62,000 more would meat the further liabilities ; that prices 
were going down and they petitioned for an out-and-out sale. The 
schome had been put before the meeting in written form submitted 
to the Court by Kamlapat ; the approval of the meeting was not 
taken as is usual in carefully drawn schemes subject to modifica-~- 
tions to be approved by the Court, Their Lordships find it impos- 
sible to hold that the amended scheme had been approved by the 
share-holders at the meeting onthe 16th December or that the share- 
holders impliedly assented to an increased advance of Ra. 62,000, 

Faced with this difficulty Counsel for the liquidators argued 
before the Board that the scheme was not within section 153 at 
all; and that it was а mere scheme for financing the company’s 
affairs which the ‘Court could in the liquidation approve without 
the necessity of having it approved by the share-holders, Their 
Lordships find it unnecessary to determine whether this was a 
scheme under section 153. It is plain that the Court thought that 
it was; and as it appears in any case that the action of the Court 
has throughout been taken on the basis that the particular scheme 
they were approving had in fact been accepted by the share-holderat 
meeting the case must be dealt with on that footing. The result is 
that as the share-holdera have not assented to the scheme as 
approved the orders of the Court dated the asth February, a8th 
March, 7th April, gth April, aoth April, agth April, 4th May; a3rd 
May, asth May, and soth June, 1927, must be set aside, A meeting 
of share-holders should be summoned to consider the amended 
scheme ; and it seems advisable that the scheme as laid before 
the share-holders should be more detailed than before ; and should 
reserve the power to the Court to approve modifications, Mean 
while proceedings in the liquidation should be confined to the steps 
necessary for laying the scheme before the meeting and ee 
thereon to the Court. 


. 


Vor. L.] PRIVY COUNCIL, 


Ag the terms. of the draft deed.&re in the circumstances 
reopened, it seems unnecessary for the Board to settle its terms 
where these have been in dispute. But as the matters have been 
"argued before them their Lordships think it right to intimate that 
they have no doubt tbat the proposed mortgage is an uaufructuary 
mortgage ; and that no further duty of caie can be imposed upon 
the mortgagees than arises out of the statutory duties imposed upon 
mortgagees in possession under section 76 of the Transfer of Pro- 
perty Act onthe one hand, or of the ordinary legal duties of 
managing agents on the other. They cannot seo that any advantage 
is gained by seeking expressly to define these. Оп the question of 
net profits they express no opinion as the parties seem to have been 
agreed as to how these sbould be calculated, 


Their Lordships consider that the abortive result of the proceed- 
ings in the High Court is due in part measure to the failure of the 
appellants to take the objection on which they have succeeded. It 
was suggested at one time tentatively and not pressed In the cir- 
cumstances they come to the conclusion that there should be rio 
costs of the appeal, The appeal should be allowed and the orders 
already mentioned should be set aside. Their Lordships will 
humbly advise His Majesty accordingly. 

Watkins & Hunter: Solicitors for the Appellants, 

Douglas, Grant & Dold: Solicitors for the Respondents, 


А. Т, М, Appeal allowed, 
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FULL BENCH. NES : 


Before Sir George Claus Rankin, Knight, Chief Justice, Mr. Justice 
C. C. Ghose, Mr. Justice Buckland, Mr. Justice В, B. 
Ghose and Mr, Justice М. N. Mukerji. 


TAL EBALI AND OTHERS 
р. 
ABDUL AZIZ AND OTHERS.* 


Appeal, if competent—Appeal against preliminary decree—Fimal decree passed 
before the fling of appeal—Preliminary and final decrees, akture of-— 
Execution Court, tf can enquire whether the Anal decree ceased to have any 
effect. — 

When s preliminary decree ls set aside, the final decree fs superseded whether 
the appeal was brought before or after the passing of the final decree and an 
appellate Court when setting aside ог varying a preliminary decree can, and 
indeed should, give directions for the setting aside or varying of the final decree 
if the existence of the fina! decree 15 brought to Иш notice, 

It is not necessary fora party aggrieved by a preliminary decree to appeal 
both from that decree and the final decree in order to melntaln his appoal against 
the preliminary decree. 

Khiredameyi v. Adhar (1) over-rated, 

A preliminary decree is uot a mere interlocutory order whose force is spent 
when the sult Їз disposed of,; Madhu Sudan т. Kamini Канга (2) dimonted 
from. ] 

° A fina! decree Їз, in its nature, dependent and subordinate, The function of 
the final decres is merely to re-state and apply with precision what the prelimi- 
nary decroe has ordered, ; 

Tho mere fact of a final decree із not evidence of conduct ог even of laches, 
which prevented a party from exercising any right of appea) therefrom conferred 
upon by law. 

A Court of execution is entitled to enquire whether the final decree originally 
развой is still subsisting or has ocased to have effect: Ram Vath у. Basanta (3) 
approved. 

Appeal by the Decree-holder. 
Application for execution. 
Plaintiffs obtained а preliminary decree in a suit for redemption. 

The defendants appealed against this preliminary decree. Before 


* Full Bench Reference No, т of I929 in Appeal from Appellate Order 
No. 493 of 1928, against the order of N. L. Hindley Esq, District Judge of 


FE? ese Tippers, dated the 14th May, 1933, affirming that of Babu P, C. Ghose, Munsiff 


Ist Court, at Nabinagar, dated the rsth February, 1928. 


(1) (1912) 18 C. L. J. 321. ts) (1903) L L. R. 32 Cala, 1023 (1079) 
(3) (1913) 18 C. L. J. жоу 17 C. W.N. 8. 


Vor; L.] HIGH COURT, 


the appeal was filed, a final decree was passed, The appeal was 
allowed and the suit was dismissed, Some two years after the 
plaintiffs applied for execution of the final decree. The Courts 
' below rejected the application. On second appeal, the case was 
referred to the Full Bench by the following ; 


Order of Reference. 


В. В. Ghose, J:—This is an appeal by the decree-holder against, 


an order of the District Judge affirming on appeal an order 
ofthe Munsiff by which an objection raised by the jadgment- 
debtor under section 47 of the Code of Civil Procedure that the 
decree was incapable of execution was sustained. — 

The facts are that the decree-holder ‘was plaintiff in a suit 
for redemption of a mortgage under which it was alleged that 
the judgment-debtor deféndant was in possession of the lands 
in suit. The defendant denied that there was any mortgage 
and asserted that he was the owner of the land in suit and 
not a mortgagee, The trial Court passed a preliminary decree 
in favour of the plaintiff for redemption on payment of з sum 
of money, holding that there was a mortgage. .The decree 
was made on the 8th of December, 1924. The final decree was 
made on the rgth of December, 1924. The- defandant prefer- 
red an appeal against the preliminary decree on the 6th of Jandáary, 
1915, and that decree was reversed, and the plaintiff's suit 
dismissed entirely by the Appellate Court :оп r4th December, 
1925, The plaintiff now seeks to execute the final decree шайе by 
the trial Court оп the 19th of December, 1ga4, although his suit 
was dismissed on appeal against the preliminary decree Бу the 
defendant. 

Both the Courts below have held that the final decrée ' is 
incapable of execution as the prelimingry décree on which, it 
was based was set aside on appeal. The decree-holder appéals 
against that decision and it is contended. that having regard 
to a series of cases in this Court, in which it was held that ап 
‚ appeal against & preliminary decree after the passing of a ‘final 
decree is incompetent, it should be held that the decree of the 
Appellate Court of the r4th of December, 1925, was voiJ, and the 
final decree for redemption made by the trial Court is still effec 
tive and the decree-holder is entitled to execute it; ЕЕ; 

The learned Munsiff has fully discussed the -questions invol: 
ved in the case, but he was under the necessity of distinguishing 
the present case from the reported cases relied on by the deéres- 
holder, But it seems to me that the distinction is not -substan- 


TH cALCUTTA Law JOURNAL, [Von 1: 


tial, fora decree in an appeal which is incompetent is of. no 
effect? The learned District Judge has considered the general 
question arising inthe case and has held that the final decree 
should be considered as not in existence’ after the reversal ofthe ` 
preliminary decree. Не has observed that the matter in issue in 
this case came up befora> him more than once, He has 
referred to the practice of this Court to’ “condone any technical 
defect” in an appeal against the preliminary decree by allowing the 
memorandum of appeal to bs amended by adding some words to it, 
This practice -has been resorted to as a devica for avoiding the 
effect of the decisions referred to and I think the practice ds hardly 
defencible in every case. m 

In my opinion the cases in which it has been held that an 
appeal against а preliminary decree is incompetent where a final 
decree has been passed before the appeal was presented against the 
preliminary decree, have not been correctly decided, Under the 
Civil Procedure Code (section 96) an appeal lies against every 
decree unless otherwise expressly provided in the Code or any other 
law. Under section 97 of the present Code if any party aggrieved 
by a preliminary decres does not appeal from such decree ho is 
precluded from disputing its correctness by an appeal from the final 
decree;, There із no provision under which the right of appeal 
from the, preliminary decree is taken away if a final decree is passed 
before the time for appealing against the preliminary decree has 
expired, 

The cases which decided that such an appeal із not maintain 
able purportéd to follow the principle laid down in Madhu Sudan v, 
Kamini Kania (1). That was а case decided under the Code of 
1882, Tho appeal was against an interlocutory order of remand 
apparently made under section 56a and sub-section (a8) of section 
388 allowed an appeal against such an order. The question was 
whether or not the unsuccessful party had lost his right of appeal in 
that he allowed the final decree to be passed uncontested before 


` exercising it. Maclean, C. J., said with reference to such erders ;— 


“Many of them do not affect the final decision as regards the rights 
of the parties—their force lasts only as long as the suit is pending, 
It seems to us to be clear that the right of appeal from such orders 
ceases with the disposal of the suit..................A party failing to 
appeal from an order of remand is not without & remedy, He may 
appeal from the final decision and on that appeal take exception to 
the validity of the order of remand.” Another case often referred 
. (1) (1905) 1. L. В. $2 Calc. 1023. | 
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to and follqwed is that of Macheasis v. Narsingh (1). In that case a 
preliminary decree for partition was made in April, 1907, and the 
final decree was . made on roth July, 1907. Ап appeal against the 
preliminary decree was taken on the roth of July, r9o7. Under 
those circumstances the principle laid down in Madhu Swdkan's case 
(a) as to interlocutory orders was followed, It will be observed that 
under the Code of 1882 by appealing against the final decree the 
appellant was competent to question the correctness of the prelimi- 
пату decree and it might very well be said that after the final 
decree the preliminary decree had no separate existence which 
might be appealed against, These ‘cases have subsequently been 
followed as authorities against the maintainability of an appeal 
against & preliminary decree under the present Code after the final 
decree has been made, It seems to me that after the enactment of 
section 97 of the Civil Procedure Code the ground upon which those 
decisions were based that a party could challenge the correctness 
ofa preliminary decree onan appeal from the final decree has 
ceased to exiat, Under .the present Code the preliminary decree 
has a separate existence from the final decree. In several of the 
cases referred to it seems to have been assumed thatthe final decree 
would remain in force even if the preliminary decree on which it 
was based is set aside and so it was held that the final decree must 
nlso be appealed against. In my judgment this view is erroneous, 
ав а final decree based on a preliminary decree, when that decree is 
afterwards wet aside, falls to the ground, being only a dependent 
decree such as is referred to іп Shama Purshad v, Бито Purskad 
(3), see also the observations іп Ram Nath v. Basanta (4); Abdul 
Jalil v. Amar Chand (5), Nistarini v. Rai Моћия (6); Atul v. Kunja 
(7). It seems to me also unreasonable to require a person to appeal 
against a final decree, which may be perfectly correct according to 
the preliminary decree, in order to enable him to maintain his 
appeal against the preliminary decree. There may be no ground of 
appeal which can be urged against the final decree, yet he is com- 
pelled to find some illusory ground. To illustrate my point,—take 
for instanca a preliminary decree on a mortgage which may be 
erroneous. But the final decree which із simply Based on it is 
absolutely correct. The present case is an illustration of this, It 

(1) (1920) 1. L. R. 36 Cale, 762 ; 10 C. L, J. 113. 

(a) (1905) I. L. В. 33 Calc. 1023. 

(з) (1865) 10 M. I. A. 303, (111-12). 

(4) (1913) 13 C. L. J. 209 ; r7 €, W. N. 868. - 

(5) (1915) 18 C. L. J. 123. + (6) (1913) 18 C. L. Ju s14, 

(7) (1917) 27 C. L. J. 45% 
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appears to be a meaningless and vexatious prócedura tQ require a 
party to appeal against a final decree which is itself unassailable in 
order to enable him to maintain an appeal against a différent 
decree. In my judgment a person is entitled ta maintain an appeal 
against a preliminary decree although he has not appealed against 
the final decree passed in accordance with it before he prefers his 
appeal, 
` The question involved in this case arises frequently and as there 
is considerable divergence of judicial opinion I consider it necessary 
that the matter should bs settled by a Full Bench, 
The cases supporting the contention of the appellant that the 
appeal against,the preliminary decree was not maintainable are— 
"Khirodamoyi v. Adhar (т) ; Kwlada т. Ramananda (2); Tara- 
prasanaa v, Kalikamohan (3); Atul Chandra v. Kunja Bekari (4) ; 
Sadhu Charan v. Hara Nath (5) ; Nanibala v, Ickkameyee (6). 
Those supporting contrary view are 
` Musamat Bibi Wakidunnisa v, Badu Deep Narain Prosad (7) ; 
Bhagabam v. Ishan (8); Kankaiya Lal v. Tiriemi (9); Lakshmi v. 
Maru Devi (xo) ; Ramuvien v. Veerappudaytn (11). 
I would refer the following questions for consideration by the 
Full Bench :— 
(1) Whether an appeal from a preliminary decree is incompetent 
„if a final decree is made before the appeal is presented ? 
(а) Whether it is necessary for a party aggrieved by a prelimi- 
'nary decree to appeal both from that decree and the final decree in 
-order fo maintain his appeal against the preliminary decree, 


` although the final decree apart from its being based on the preli- 


minary decree may be otherwise correct ? 

This being an appeal from an Appellate order under section 47 
of Code of Civil Procedure the appealis referred for final decision 
to the Full Bench. 

N. К. Bose, J :—I agree.. 


Mr, Sailendra Mohan Dey for the Appellants, 


Messrs, А. С. Gupta and Bhagirath Chandra Das for the 
Respondents. 


C, А, V. 
(х) (1912) 18 C. L. J. gaye 
(2) (1931) I. L. К. 48 Calc. 1036; 33 C. L J. 414. 
(3) (1923) 38 C. L T. rit. (4) (1915) aa C. L. J. go. 
(5) (1914) 20 C. W. N. 231. (6) (1923) 40 C. L. J. зот. 
(7) (1916) то С. W. М. 1174. (Patna) (8) (1918) за C. W. N, 83ү. 
(9) (1914) I. L. R. 36 All. 532, (то) (1911) 1, L. К. 37 Mad. 29. 
(11) (1912) I. L, R, 37 Mad. 455, ; 
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The following judgments were delivered : 

Rankin, C. J, :—The plaintiff brought a suit in the Court o£ 
the Munsiff on the allegation that the defendant wasin possession 
of certain land under a mortgage by conditional sale made to him 
by the plaintiff and claimed to redeem the mortgage and to recover 
possession of the land. The. defendant contended that the 
mortgage was not genuine and that the land was his own.. A pre- 
liminary decree for redemption was made on the 8th of December 
1924 and on the roth December a final decree for redemption was 
made, the defendant not appearing. The defendant, on, the 6th 
of Jaüuary, preferred an appeal to the lower appellate Court against 
the preliminary decree. . When this appeal came on for hearing no 
objection was raised that the appeal was incompetent, and on tha 
14th of December 1935, the appeal was allowed and the plaintiff's 
suit was dismissed altogether, Two years afterwards the plaintiff 
applied to the Court of the Мопзі for execution of.the final decree, 
The defendant objected to the executioa on the ground that tha 
preliminary decree upon the basis of which the final decree had 
been passed, having been set aside, the final decree was not & sub- 
sisting decree of which execution coull be had. The Munsif, and, 
on appeal from him, the District Judge, hava upheld this objec- 
tion, On second appsal to the High Court by the plaintiff a 
Division Bench has expressed the opinion that the judgments of 
the lower Courts are correct, but, in view of certain previous 
decisions of this Court, has referred the care toa Full Bench for 
final decision and has formulated the following questions :— 

(1) Whether an appeal from a preliminary decree is incompe- 
tent if a final decree is mide b3fore the appeal is presented > 

(a) Whether it is necessary fora party aggrieved by a pre- 
liminary decree to appeal both from that decree and the final 
decree in order to maintain his appeal against the preliminary 
decree, although the final decree apart from its being based on 
the preliminary decree may be otherwise correct ? 


In the present сазе no question arises of the defendant haying, 
by his conduct subsequent to the passing of the preliminary decree, 
precluded himself from exercising any right of appeal therefrom 
conferred upon him by the general law, It is not recessary there- 
fore іо discuss such cases as Baskantha's case (т) ог Sheik Salim v. 
Hajira (а) or to enquire what kind of coaduct will debar a litigant 
from exercising a right of appeal given to him by Statute. The 
mere fact. of а final decree is not eyiddnce of such conduct or even 


(1) (1907) тз C. W, N. 590. (a) (1927) I. L, R. 55 Calc, 506, 
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of laches. Agaio, whether or not the defendant, after the passing 
of the preliminary decree, ought to have preferred an appeal from 
the final decree as well, it is by no means manifest that the’ lower 
appellate Court was without jurisdiction to hear the appeal from the. 
preliminary decree. As it did, іп fact, dismiss the plaintiff's suit, 
it may well be contended that this decision must govern the par- 
ties’ rights even if it be supposed that the appeal ought not to hive 
been decreed. Indeed ths decision in 4M Jalil v. Amar 
Chand (1) is an authority to this effect, 

I propose, however, to examine the two questions referred to 
us. In practice they hava been found to give rise to much difficulty 
both in this Court and in the lower Courts. ° 

The terms “ preliminary "and “final” decree were probably 
in general use ‘before 1908 but section a of the Civil Procedure 
Code of that year ‘introduced them as technical expressions and 
provided à definition—~“ A decree is preliminary when further 
proceedings have to be taken before the suit can be completely 
disposed of. It is final when such adjudication completely 
disposes of the suit. It may be partly preliminary and partly 
final.” Under the present Code suits to redeem or to enforce 


-a mortgage, suits for partition, partnership suits, suits for accounts 


and other classes of suits are now disposed of by means of two 
decrees—the preliminary decree which usually settles the rights 
of the parties, and in this sense is final [C . F. Rahimbhoy v. Turn- 
er (a)] in this sense is final but which looks forward to a further 
decree to be made after the rights of the parties, thus declared, 
have been worked out by subordinate enquiries and ‘or other 
means, Under the Code of 1882, differant provisions were made 
for different classes of suits, Thus, as regards suits for possession 
of immoveable property and for m*sn» profits, section ata provil- 


ed that “the court may however determine the amount by the 


decree itself or may pasa а decree for the property and direct an 
enquiry into the amount of mesne profits and dispose of the same 
on further orders.” As regards administration suits the provision 


` of section 213 was that “the court before making the decree shall 


order such accounts and enquiries to be taken and made and give 


` such other directions as it thinks fit.” As regards suits for dissolu- 


tion of partnership section 215 provided that “the Court before 


' making ita decree may pass an order fixing а date on which the 
` partnership shall stand dissolved and directing such accounts to „be 


(1) (1913), 18 C. L. J. 823 (237. , . 
(3) (1800) L. R. 18 I. A. 6 (7) ; L L, R. 15 Bom. 155, 


Vou L.] HIGH софї, 


taken,and other acts to be done as it thinks fit." So too, under 
section 215 A, in a suit for accounts between principal and agent, 
" the Court shall before making its decree pass an order directing 


such accounts to be taken as it thinks fit." Ia suits to enforce a, 


mortgage the provisions of the Transfer of Property Act did not 
require that a mortgage decree under section 88 should be, follow- 
ed by any supplemental decree, but only, if necessary, by an 
application for an order absolute for sale under section 89: 
This was clearly brought out by Sir Lawrence Jenkins in 
Amlooh Chand у. Sırat Chunder (1). The order abso- 
lute for sale was regardad as an order for the realization of the 
decree or as an order giving the plaintiff execution forthe amount 
Of the decree, Under the Code of 1882, however, the general 
definition of decree was wide enough to cover orders, if these were 
formal expressions of adjudication upon any right, claim or defence 
set up ina Civil Court when such adjudication, so far as regards 
the Court passing it, decided the suit or appeal, so that many 
orders were appealable as being decrees. Other orders were made 
appealable by section 588 and by section 591 it was provided as 
regards all orders that “ ii any decree be appealed against, any 
error, defect or irregularity in any such order affecting the deci- 
sion of the case may be set forth as a ground of objection in the 
memorandum of appeal,” 


The Code of 1908, by providing for preliminary and final 
decrees, introduced a uniform practice for many different classes 
of suits, and by section 97 provided that “ where any party aggrier- 
ed by a preliminary decree does not appeal from such decree, he 
shall be precluded from disputing its correctness in any appeal which 
may be preferred from the final decree.” This last provision is 
also applied, by section ros, clause (2), to orders of remand from 
which an appeal lies. The difficulties which have been referre 
to us for solution arise from these provisions, A litigant, aggrieved 
by a preliminary decree cannot seek a remedy for his grievance in 
an appeal from the final decree ; а litigant aggrieved by an order 
of remand from which an appeal lies, must appeal thorefrom 
directly, or be precluded from disputing it correctness, 


The decisions from which the Division Bench has in this case 
dissented are decisions whica purport, іп the altered circumstan- 
ces, to apply or.adopt principles which the Court had applied 
under the Code of 1883, Under the old Code the firat decision 


(1) (1911) I. L. R. 33 Cale, 9t3 (9:0). 
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to be noticed is that of Jatinga Valley Tea Company (т). The suit" 
was for possession of land. The first Court had given the plaintiff 
а decree and the lower appellate Court remanded the case fora 
local” investigation, Thereupon, it would seem that the plaintiff 
appealed to the High Court against the order of remand and that 
subsequent thereto, the trial Court had proceeded with the case 
апа passed a decree dismissing the plaintiffs suit, Whether this 
décree was made before or after the presentation of the appeal to 
the High Court is not quite clear from the report and the original 
record of the appeal throws no light on the question, It may be 
taken, however, that the presentation of the appeal preceded the 
dismissal of the suit. Inthe High Court it was contended that 
the existence of the final decree was a bar to the hearing of the 


` appeal, This contention was rejected on the ground that section 


5880f the Code gave an appeal in such а сле, Field J. said 
“that provision is not, in any way, qualified, The Code does not say 
that there shall be an appeal only if the case has not been finally 
determined ih the Court of first instance, before that appeal is 
preferred or comes on for hearing.” The Court not only set 
aside the order of remand but set aside the decree which had 
been made upon it and which was held to be based upon it. 

' ` Twenty years ‘afterwards, in Madhu Swdan Stn v. Kamini 
Kanta Sem (2) the question again arose ina suit for ejectment. 
The Munsif had dismissed the suit; the Subordinate’ Judge had 
ordered a remand for the trial of certain issue ; before the defen- 
dant appealed to the High Court from the order of remand, the 
Munsiff had tried the suit for the second time and had madea 
“a decree in favour of the plaintiff expar/e, Maclean C. J. and 
Mitra J. held the appeal to be incompetent and the decision in 
this case lies at the root of the present difficulty, The Court dis- 
tinguished the Jatinga Valley case (т) оп the ground that the 
appeal from the order of remand had been presented before the 
suit had been dismissed, Maclean С. J. reasons that the orders 
specified in section 538 comprise first of all some whose force lasts 
only as long as the suit is pending and that the right of appeal 
from such orders should cease with the disposal of the suit, He 
admits, however, that other orders do affect the decision on the 
merits and that an order of remand is of this nature, He observes 
that section 588 makes no distinction between these two classes 
and that “ a party failing to appeal from an order of remand is not 

(1) (1835), I. L. R. 12 Calc, 45. * | . 
(a) (1903) I. L. R. 32 Cale. 1023. 
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withéut a remedy, He may appeal from the final decision and on 
that -appeal take exception to the validity of the‘ order df 
remand.” Не concludes therefore “If a party desire tO avail 
himself of the privilege conferred by.section 588 in relation to an 
order of remand, he ougbt to do во before the final disposal of the 
suit. He cannot be permitted to wait until after the final disposal 
ofthe suit and theu to appeal against the inteHocatoTy order 
without appealing from the decree in the suit.” 

Now, the judgment of Field J. in the Jatingu Valier cie (o) 
had pointed out that section 588 contains no such quali- 
fication ôf the right of appeal In subsequent cases the reason 
ing of Sir Francis Maclean has on this ground been condemned 


as a matter of construction (soe Lakshmi v. Mars Devi (a). 


Kanhaiya Lal v, Tirbent (3). Again, to say that section 588 of the 
Code deals with two classes of orders—those which do not affect the 
decision-of the case and those which do—is to give no very strong 
reason for laying down а rule for both which is appropriate to.the 
former only. There is no doubt a distinct convenience to be gained 
by requiring a litigant, when he brings his appeal, to attack the final 
decree if such a decree has been passed. This, however, . depends 
entirely upon the right of the appellant to challenge the previous 
decree in his appeal from ths later one, and it has to be remem- 
bered that in a case where the appeal has baen brought . before the 
final decree had been passed, the advantage aimed at by this deci 
sion is unattainable, It may here be observed that the language of 
Maclean C. J., though clear enough with reference to the ‘Code of 
1882, has given rise to sonie confusion, When it was. said that the 


appellant cannot be permitted to wait until after the final disposal - 


of the stit and then to appeal against an - interlocutory order 
without appealing from the decree in the suit, it was'not meant that 
one appeal would be competent or incompetent according as 
another had been brought or not brought. What was meant was 
that after а final decree ha1 been passed, an appeal from an inter- 
locutory order was incompstent as such, but that ja an appeal from: 
the decree an interlocutory order could bs reversed or variediif it; 
affected the decision of the suit. Maclean С. J. was not arguing for, 
two appeals but for one appeal in which the whole Cas: е 


disposed of, мот 
Тһе next Case was that of Mackensiío v. Narsingh Sakai (a. This 
(1) (1885) I. L. В. та Calc. 45. MN (a (1911) I. L. R. 37 Mad. $947 


(3) (1914) 1. L. R. 36 АП, 53a pet Chamber J. at 537. 
(4) (1909) I. L. В. 36 Cajc. 762 у 10 C, L. J. 113, 


: Rankin, C, J. 
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was a partition suit ‘and the appeal from the preliminary decrde (во 


-to call it though it was made іп 1907) was not preferred until the 
final decree had .been passe}, А Division Bench held that a pre- 


‘liminary decree was subject to the rule laid down in Madhu Sudan's 
:cise (1) for interlocutory orders, This-was said to be obvious and 
to follow from the application ofa simple test. The test was as 


follows: “If this appeal is heard on the merits and the preliminary 


judgment of the Subordinate Judge set aside, what would be the 
position of the parties? The final decree, which up to the present 
moment has not been questioned by way of appeal, would still stand 
and that decree - would entitle the plaintiff to eject the  &ppellant, 
Ifthe appeal is heard and decided in favour of the appellant, in 


. order. to give - him.any relief, the final decree against which no 


appeal bas been preferred would have to be indirectly set-aside, It 
is difficult to appreclate how such a state ofthings could possibly 
have. been contemplated by the Legislature," "This case, though 
decided in 1909 was decided undsr the Code of 1833 and it appears 
to be the first case to treat a preliminary decree as on the same 
footing as-an interlocutory order mide immediately appsalable by 
section 588 of the old Code, The basis of the reasoning is that the 
final decree, unless directly ani formally attacked, will remain 
unaffected though the preliminary decrée be set aside, Tho case 
does not explain the principles upon which the presentation. of an^ 
appeal from the preliminary decree before the Яла! decree is passed. 
enables a final decree to Бе set aside тше without formil and 
direct attack, : 

~ Janki Nath v. Josie (2) wis the firat cise p the new" 
Code i in which these doctrines were applied. "Thay were applied to 
an appeal against an order of remand—-the appeal being filed.after 
the.disporal of the suit upon reman i.’ They were applied, notwith- 
standing the new provision it section 105(a@) upon which the only 
observation made was that this«clause “‘does not net the present: 
case but applies-rather to the converse cise.” The learned Judges: 
failed to obsetve that this clause had mide any difference at all to: 
the reasoning of Maclean С, J. in Madhu Sudan's case (1) (Supra): 
or eyan that it had affected the doctrine as to “election of alter. 
native remedies" laid:down by Mookerjse J. in the case of Baídwn/a. 
+. Nawab Salimulla (3) under the Code of 1882. 

o Leaving aside cases in which the presentation of the appeal from 
the preliminary decree pregeded the passing of the nas decree, I 


(1) (1905 I. L. R. за Cale. 1023.. ˆ (a) (1911) 15 C. W. N. Bio. 
(3) (1907) 6 C. L, J. 547 313 С. М. $90, ° i 


Vou. L.| , ' HIGH COURT, 
come next to the case of KAirodamoy! v. Adkar-(x), This case was. 
govefned entirely by the Code of 1908 but the principles of 
Machensi? i case (2) were applied to it, It was laid down that 
, Whether or not an appeal has been preferred against the preliminary: 
decree before the final decree has been passed, it is the duty. of the, 
party aggrieved by the final decree to prefer an appeal against the: 
final decree if he desires a remedy ; and it was further held that in. 
either case an appeal against the preliminary decree alone would be, 
useless, In this respect, it will be seon, this decision goes beyond- 
Machensie’s case (з) and beyond MadAw Sudan's case: (3); Of section. 
97 of the new Code it was observed “That section doesnot, how- 
ever, relitve the person who appeals from the preliminary ‘decree. 
from the necessity of appealing against the final decree nor does it! 
providé how, if the preliminary decree.is contrary to the terma of 


the final decree, the final decree is to be interfered with after it has. . 


been allowed to stand without any appeal being preferred against it.”. 
In the end, however and inconsistently with their redadning, the 
learned Judges appear to fall back upon the consideration. that, the 
appeal was presented after the final decree had been pronounced, 
The.logic of this case would appear to be that nothing which can 
happen upon an appeal against a preliminary decree can affect. the 
final decree and in keeping with this view no suggestion is offered 
аз to any principle according to which the final decree can be held: 
to stand or fall according as an appeal against the preliminary 
decree was profane’, before or after the ae of the final. 
decree, ` 

The next case is the Madras. case ded referred EES 
v. Maru Devi (4). The. appeal in this case was against a preli- 
minary order in execution and it-was not filed until after the date 
of the final order; The decision . contains a criticism of the, 
Calcutta cases to which I have referred. It lays down, that the 
final order merely carries out the former order, and dogs, not 
supersede it ; that the final order could not affect or take away, 
the right of appeal against the preliminary order; that the final 
order depends for its authority upon ‘the preliminary order and 
that upon the quashing of the latter it would cease to have any, 
force ; that under section gp a party -whose grievance is against 
the preliminary order. is bound to appeal against it, and cannot 
dispute its correctness in any appeal шош; һе Bes ener i; that, 


П + LONE. m 


(1) (1912) 18 C.L. j. ss ; "EX UE" 
(a) (1925), 1. 1. К. з 6 Cale. 762 j 10 C. Le Ja 113. : MEE 
(3) 1908) LL. R. ga Cale 1o83. ° (4) Gor] Te L: R: ума. 5. 


ы 


= 


THE CALCUTTA LAW JOURNAL, [Vor. L. 


in.these circumstances, he may have по. grievance which he can. 
raisé against the final order and an appeal therefrom would Me an 
empty formality, In Bhzgaban Chandra v. Iskan Chandra (1) ће. 
final decree was passed on the rıth of November though not | 
drawn up or signed till the 18th November. On the 16th Novem- 
ber an appeal was preferred. against the preliminary decree, 
Fletcher: J., after pointing out that on the 16th of November the 
only decree against which the appellant could appeal was the 
preliminary decree, referrei to a previous decision of his own in 
Atul Chandra v. Kunja Behari (2) saying “ the right of appeal 
is given by section 97 Civil Procedure Code is one that is not taken 
away by the mere fact that tha Judga has passed a final *decree". 
In APs case (a) the presentation of the appeal had 
preceded the passing of the final'- decree and the Court held that 


. if the appeal succeeded, the final decree ought to be amended 


fh accordance with the result of the appeal. 

In Xulada Prosad v. Ramasamda (3) the prel i imioary decree i in 
& suit to enforce а mortgage had been followed by the final decree, 
before the defendants filed an appeal against the preliminary decree. 
Mookerjee, J. reaffirmed the principles upon which he had decided 
the case of Afackensis v. Narsingh Sahai (4) “ If wo were now 
to reverse the preliminary decree at the instance of the appellant, 
the final decree would still remain unaffected as no appeal has 
been made to challenge the propriety of that decree.” Referring 
to Kkiredamoyi’s caso (5) he -saya but, not so far as I can see, 
correctly, that it was ruled “ that the final decree must be deemed 
to have been made on the assumption that if the preliminary 
decree should be modified or set aside in the appeal, the final 
decree also would bs simili modified or set aside.” In this 
case,- however, the Court allowed the appella nt to amend his 
memorandum of appeal so as to turn it into an appeal against 
both decrees, Again in Nasidzla v. Jchhamoyee (6) tho same 
léarned Judge reaffirmed the principles that the right of appeal 
from interlocutory orders ceases after the disposal of the suit, and 
that this rule із applicable to cases in which there is a preliminary 
decree and/a final decree, Distinguishing certain cases in which the 
appeal against the preliminary decres had been lodged before the. 


"final decreo- was made, he says '“ It was ruled that the final decree 


must be-deemed a contingent decree or in the words of Turner 
(1) (1918) за С. W. N. 831. - (2) (1915) 38 С. L. J. оо, 
(3) (1931) I. L. R. 48 Calc. 1036 ; 33 C. L. J. 414 7 
(4) (1909) I. L. R. 36 Calc. 761 ; 40 С. L. J. 113. ` 

‚ (8) (1912) 18 C. L. J. 331. (6) (1923) 40 C. L. 7. 301. : 


Vor, L.] . HIGH COURT, 


L. J. in Shama Purshad т. Hurro Pursăad (1) a subordinate and. 


depertdent decreas liable to be superseded by.the modification or 


reversal of the preliminary decree which was the subject . matter of 


appeal before a superior tribunal when the final decree was made 
on the basis thereof in the primary Court.” In this case also 
resort was had to the device of amending the memorandum of 
appeal so as to enlarge its scope and convert it into a combined 
appeal against both the preliminary and the final decree, 

Where an appeal has been brought from the preliminary dece 
before the final decree has been passed, this Court has consistently 
held that such appeal is competent and that if the preliminary 
decree bd set aside the-final decree falls to the ground along with 
it. In these cases attempt has been made to induce the Court to 
affirm that the passing of a final decree takes away from the appel- 


late Court its jurisdiction over the appeal already lodged against . 
the preliminary decree ; ог else to hold that the final decree. is 


valid and subsisting until set .aside formally and directly by an 
appeal therefrom, Kam Nath v. Basanta (2) like the case now, 
before this Court, arose out of. an application to enforce a final 
decree in execution, The suit was for an account, ‘ At the time 
when he preferred the appsal no final decree had been passed, 
The appellate Court therefore certainly had jurisdiction to hear. 
the appeal and that power...was not taken away by the final decree... 
The final decree in the cise which merely determined the amount 
for which the defendant was liable to the plaintiff was dependent 
upon the preliminary decree which held that the defendant waa 
liable to render accounts ‘and the validity of the proceedings 
which resulted in the-final decree depended upon the preliminary 
decree itself; and that decree having been -set aside on appeal, the 
final decree necessarily fell through. “ It has next been contended 
that it was, at any rate, necessary to have the final decree formally 
set aside and that, at all events, the question could not be gone into, 
in execution proceedings and that the executing Court has no. 
power to deal with the matter. We think, however, that the 
final-decrea was superseded by the order of the Appellate Court 
setting aside the’ preliminary decree upon which it depended.” 
“ We are further of оріпіол that itis perfectly open to the execut-* 
ing Court to determine whether the decree which it is'asked .to 
execute is a subsisting and operative decree or.not and if such a 
decree has bsan superseded and is no longer operative, the croit 
(1) (1865) 10, М 1. A. зз, | 
(a) (1913) 18 C. L. J. 299; 17 C. W. N. 863. 


THE CALCUTTA LAW JOURMAL, (Vor. 1„. 


ing Court is entitled to refuse execution on that ground.” It will 
be noticed that in this reasoning the subordinate and’ dependent 
character of the. final decree is rested not upon the fact of an 
appeal having been presented in the interim but upon the 
the essential character'of-that decree and the nature of its pela- 
tion to the preliminary decree. In Nistarini v. Rai Модин (т) 
Mookerjee J. rested it upon this; “The party who obtained the 
final decree in his favgur took it while the preliminary decree 
was:uader appeal. The final decree therefore must be deemed 
subject to the result- of that appeal." 

' In Kanhaiya Lal v. Tirdeni (2)—a decision of a Full Bench: 
ofthe Allahabad High’ Court—the fact that the appeal against. 
the preliminary decree ha d been filed before the passing of the. 
final decree was not mide the basis of the decision, The basis. 
of the decision was the ‘necessary dependence of the final decree 
upon the preliminary. decrse ол which it was based. The Calcutta: 
decisions were said to proceed onthe basis that the final decree 
continued after the preliminary decree had been set aside—a 
view which was held to be erronsous.. Е . 

In Wakidunnesa’s сазе (3)' Chamier C. J. adhered to the 
Allahabad decision “and Shar fuddin J, affirmed that “a prelimi- 
nary’ decree,..has existence ind ependent of the final decree...... and 
the final decree instead of extinguishing a preliminary decree. 
gives effect to it” 

It will be seen, therefore, that in this Court tho decisions higa, 
followed two distinct lines: according asthe appeal from the pre- 
liminary decree was lodged before or after the final decree was 
passed; Мо difficulty has; been {е in the former case, In the 
latter case it was not possib le to say under the Code of 1908 that 
the.appeal from the preliminary decree was ircompetent, but it 
was said that its competence depended upon the bringing of 
another appeal írom.the final decree itself The first effective 


, Challenge to this doctrine was made in Ka ‘sath v. Himmat Ali 


(4): B. B. Ghose, J. sai d “In my opinion therefore where a preli- 
minary decree hàs an'indepsndeit existence and a person aggriev- 
éd by itis bound to appeal from it, that right cannot be taken 
dway by a final decree being passed either before or after the рег-: 
son ‘appeals from the preliminary decree," The order of refer- 
ence.in the present case repeats and amplifies this reasoning, 

(1) 1913) 18 С. Le, J. arg. (a) (1914) 1, L. R. 36 All sgi 
(3) (1916) 20 C. W. №. 1174. ^. EE 
(4) (1938) 48 C. La J. 28; s3 C. W: N. 88:2 


Vor. L.] HIGH COURT, 


" Th my jddgment it is altogether unreasofiable to treat a prelimi- 
nary decree under the Code of 1908 as а mere interlocutory- order 
‚ whose force is spent when the suit is disposed of. The definition 
given by section a of the Code makes a decree preliminary “when 
further proceedings have to be taken before the suit cin be com- 
pletely disposed of." This ‘certainly is a lame definition and if 
it were taken strictly one might well ask how any decree could be 
partly preliminary and partly final, Ia mortgage or partition suits, 
in suits for partnership or other accounts, the preliminary decree 
is what in the Court of Chancery would have been described 
simply з “the decree" ; the final decree corresponds to the 
“ order on further consideration.” -The ‘further proceedings” 
are proceedings under the preliminary decree and consists mainly 
of what Lord Hobhouse in Syed Muskar Hussein v. Bodka Bibi (1) 


described as ‘subordinate enquiries’, Section 97 has expressly · 


excepted preliminary decrees from the position assigned to inter- 
locutorry orders, precluding an appellant from impeaching them 
in the course of an attack upon the final decree, If there- be 
any general doctrine of law to the effect that interlocutory Orders 
cease to have any effect after the final disposal of the suit and that 
therefore they lose their appealable character upon the pasing of 
the final decree—-and I do not here affirm such doctrine—it is in 
my judgment reasonably clear that preliminary decrees, under the 
Code of 1998, which determine such questions as liability о 
account, existence of a mortgage, share in joint property, are 
altogether outside its scope. 

In the second place I think it wrong to hold that thé presenta- 
tion of an аррәзї from the final decree is a circumstance which 
renders the final decree contingent upon the result of the appeal, 
or creates in the finil decree a character of dependence or gubor- 
dination, In my judgment the final decree is, in its nature, 
dependent ani subordinate because it is a decree which has 
been passed as a result of proceedinz: directed and controlled 
by the preliminary decree and based thereon. A final decree 


when passed iy capable of immediate execution and the 
Presentation of an appeal from the preliminary decree 


does not operate as а stay of execution, The Court which passes 


a final decree need not necessarily have before it the circumstance’ 
that an appeal from the preliminary decree has been presented. 


Whether euch an appen has been prorated aga whether or -not 


` (1) (1894) L. Ж. 432 I. Aria T L. DR. 17 All Ita. 
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the attention of the Court has been brought to these matters 5n no 
way qualify the final decree when made, ' 

. Again, the doctrine that suborlinite and dependent ‘decrees 
coms to nothing when the decree on'which they are dependent 
issst aside must :now be viewed in the light of the decision 
of the Judicial Committee in Bammadevara’s case (т). Shama 
Purskad's case. (2) has for years been- taken as extending this 
doctrine very widely but the decision of the majority of the 
Full Bench in /ogesk Chunder Dutt v. Kak Churn Dutt (4), 
has now been overruled. In a сазе such as the present, however 
І see no reason for holding that ths final: decree is not a subor- 
dinate and dependent decree, It is аз ап order forthe execution 
of a decree subordinate and dependent on the decree which is 
being executed. The function of the final decree is merely to 
restate and apply with precision what the preliminary decree-has 
ordained, The decrees are in the same suit, ' The appellate Court, 
if it has power over the preliminary decree at all—power to 
reverge it or vary it—has power to affect the final decree, Ina 
redemption suit, such -as we are now concerned with, it has 
power to see whether there has been any mortgage and, if so, 
upon' what. basis the plaintiff should be permilted to redeem, 
There is no intermediate position between the view that the 
mere existence.of-a final decree. takes away all power from the 
appellate Court overthe preliminary decree and the view that 
the appellate Court being compete nt to hear the appeal from 
the preliminary decree has necessarily the right to set aside the 
final decree and any other proceedings based upon the decree 
under appeal, With the solitary exception of KAirodamoy?s case (4) 
opinioa in.this case has been unanimous to the effect that the 
existence ofa fioal decree does not deprive the appellate Court 
of its power to hear an appeal previously presented against 
the. preliminary decree, | 

It appears to mo that in this matter we should take our 
stand -upon the express provisions of the Code and refuse to 
read into the Code qualifications aod conditions of which it 
contains no sign. І respectfully adopt the language of Chamier 
J. in Kaskaiya Lal's caso (5) : “The Code gives a right of appeal 
against a preliminary decree and further provides that where 
апу party aggrieved by a preliminary decree passed after the 

(1) (1923) L. R. 50 I. А. 301 у 39 C. L J. 312, ` 

(2) (1865) то M. I. A. 203. „ 43) (877) 1, L. R. $ Calo зо. 

(4) (1912) 18 C. L. J, 331. . (5) (1914) E. L. R, 36 All. 533 (536). 


Vor. Li] HIGH COURT,” ~~ 


commencement of this Court doss not - appeal from such deéree 
he shall be precluded from disputing its correctness in any ap 

which may be preferred from the final decree. It seémsto me 
“that we are not at liberty to read into the Court any provision 
to the effect that the passing of, the final decree shall 
be a bar either to the institution or the hesring of any 
appeal against the preliminary decree.”. I would add that when 
a preliminary decree is set aside the final decree is superseded 
whether the appeal was brought before or after the passing of 


the final decree and that in my judgment an appellate Court when 


setting aside or varying a preliminary decree can, and. indeed 
should, give directions for ‘the setting aside or the varying of: the 
final decree if the existence of the final decree is brought to its 
notice as in all cases it ought to bs. Inthe present case the pre- 
liminary decree affirming the existence of a morigage has been 
set aside and the plaintiff's suit has been dismissed. But be ‘thé 
question clear or difficult, 1 ат of opinion that Court of execution 
is entitled to enquire whether the final decree originally passed 
is still subsisting or has ceased to have effect. It does so when a 
decree has been reversed : : it must do so when a decree has been 
superseded. No doubt had Shama Pursh ad's case (1) stood п-ех- 
plained there would have been some difficulty. here and it 
is true that the present class of case was not considered by 
the Full Bench іо Gora Chané's caso (2). But on this point thd 
reasoning of Chatterjea and Walmsley JJ. in Ram Naik v. Basanta 
Narain (3) is in my opinion sound and should be followed. — " 

І would answer in the negative both of the questions which 
have been referred to us, In my opinion the appeal should - be 
dismissed with cost before the Division Bench and before из, 
Consolidated hearing fee before both. Benches is fixed at tên 
gold mohurs , ý 

C. C. Ghose, J: I agree. 

Buckland, J: I agree. 

В. В. Ghose, J: 1 am entirely of the same opinion. АЗ ono 
of the referring Judges I am glad that the cobwebs which disfigur- 
ed the procedure of our Courts fora great mahy years have been 
swept away by the judgmant of my Lord, the Chief Justice just 
pronounced. 

Mukerji, J: Раде EE. Re 
A. T, M, Appeal dismissed. 
‚ (1) (1865) 10 M. I. А 203. e e £T 


ESL AUR Calc. 166 ра Cy Le J. 1. a ; 
(3) (1913) 18 С: 1. 2093 17 С.М. N . 
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Before Mr. Justice Grakam and Mr. Justice Lort- Williams. 


CRIMINAL. TAFIZ PRAMANIK AND OTHERS 
1929. . ‘ v. 
(di 

August, б, 9. . KING-EMPEROR.* 


Admissibility in evidence —Dipes llim of Sus-Inszbector in ihe Committing 
Court—Dying declaration recorded by Sub-Inspector —Death of Sub-Iespecior 
before trial in Sessions Court-—Byldence Act (I of 1871), Se. 33—Op por- 
tunity i cross-examine -—Crimin tl Procedure Code (Act V'ef 1895), 
Sees, 208(4), 238 —Depesition of witness put im in the Sessions Court. 


The method of proving a dylag declaration, aod the method as usually 
' adopted, is to examina the person who recorded the statement as to what the 
deceased sald, ог to examine somo person or personos who were present at the 

time and heard the statement being made, 


The Sab-Inspector of Police who took the dying declaration was examised In 
the Committiog Coart, bat he died before the Sessions trial. The prosecution 
sought to put in the deposition of the Sob-Inspector ander section 43 of the 
Evidence Act. Tho Sessions Judge held that it could not be admitted In evidence 
оа the ground that no specific opportunity had been given to cross-examine the 
witmess. While however disallowing the prayer to put In the deposition, he 
directed that portion of the statetient itzelf as recorded by the Sub-Inspector, in 
which the names of the deceased's assallants were moationed, might go in on the 
ground that some of tha witnesses had deposed to those statements as having 
been made by the deceased In thelr presence to the Sub-Inspector : 


Held, that the dylng declaration could not as auch be admitted in evidence, 
That the Judge erred in admitting portions of the statement in evidence, 


That the deposition of the Police Sub-Inspector was admissible under section 
43 of the Evidence Act, as thsre was opportunity to cross-examine the Sub. 
Inspector, if the accused had chosen to exercise their right under section 208(1) 
of the Code of Criminal Procedure, 
Deposition of а witness put In by the defence under section 388 of the Code 
` of Crimixal Procedure was evidence in the Sessions Court and it was open to the 
jury to bellere that evidence If they so wished, А 


Appeal by the Accused under section 410 of the Code of 
Criminal Procedure, 


The material facts appear from the judgment. 


Messrs. К, N, Chaudhury, Mrityunjoy Chattopadhya and 
Manindra Nath Banerje: for the Petitioners, 


® Criminal Appeal No. 141 of ‘1929, against the decision of Jatindra Chandra 
Lahiri Esg., Sosstons Judge of Pabna, dated the 11th January, 1929, 


Von, L] ' нон COURT 


‘Mr. Delendra Narain Bhattackaryya for the Crown. 

C А. V, 

The following judgments were delivered : 

Graham, J :—This is an appeal by ten persons who have Т 
convicted under sections 147 and 304 read with section 149 Indian 
Penal Code and sentenced to one year's rigorous imprisonment and 
six years rigorous imprisonment respectively, the sentences being 
directed to run concurrently, The appellants Nos, з, 3, 4, 5 andg 
have also been convicted under section 323 Indian Penal Code and 
sentenced to six months rigorous imprisonment, 

The qase for the prosecution was that at about Ir P. м, on the 
night of the rg9th April last one Mayan Khan, who died sub- 
sequently as the result of certain injuries received, hearing a noise 
in his cowshed wont outside, that he was thereupon seized by a 
number of people who dragged him along and trampled upon him 
and beat him severely, His brother Ayen Khan who went to his 
aid is also alleged to have been beaten, Several of Mayan’s ribs 
were broken and he died on the following day, At about midnight 
he had been brought to the house of one Jayan Pramanik, Informa- 
tlon of the occurrence was lodged at the Thana about a mile distant 
at 5 P. M. цехі morning. In the course of the investigation which 
followed a dying declaration was made by Mayan to the Sub- 
Inspector of Police. The Sub-Inspector was examined in the 
Committing Court to prove this, but he died before the Sessions 
trial, The prosecution sought to put in the deposition of the Sub- 
Inspector under section 33 of the Evidence Act. The learned 
Sessions Judge held that it could not be admitted in evidence on 
the ground that no specific opportunity had been given to cross- 
examine the witness, While'however disallowing the prayer to put 
in the deposition the learned Judge directed that portions of the 
statoment itself as recorded by the Sub-Inspector; in which the 
names of Mayan Khan's assailants are mentioned, might goin on 
the ground that some of the witnesses had deposed to those state- 
ments as having been made by Mayan Khan in their presence to 
the Sub-Inspector. These facts are referred to because one.of- the 
main points in the appeal is connected. with this dying 
declaration, 

The accused all pleaded not guilty to the charges but do not 
appear to have set up апу very definite defence, Some of them 
pleaded enmity and the accused Rahimuddi pleaded an alibi, 

- On behalf of the appellants ‘objections have been taken to the 
learned Sessjons Judge's charge upon several grounds, "The ground: 
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upon which most stress was laid was that the learned Judge . having 
rejocted the dying declaration as inadmissible misdirected the *jury 
by placing before them certain -portions thereof relating to -the 
names of the accused, Now the dying declaration could not as such . 
be admitted in evidence. The method of proving such a statement, 
and the method, which so fir as my experience goes as usually 
adopted, is to examine the person who recorded tha statement as to 
what the deceased said, orto examine some person or persons who 
were present at the time. and heard the statement being made. In 
this view of the matter the learned Sessions Judge erred. in my 
opinion in’ admitting portions of the statement in evidence, It 
appears that those portions were exhjbited, as the order of'the roth 
January 1929 shows. Іп my judgment too the statement itself as 
recorded must either goin as a whole or not at all, If it ia 
„ inadmissible, no portion. of it should . be allowed to go in 
° evidence. | 

At the same time the learned Judge in, my opinion was in error 
in holding that the deposition оѓ. the Police Sub-Inspector, which 
was recorded in the Committing Court, could not be admitted in 
evidence, the ground given by him for -so holding being that speci- 
fic opportunity had not been given to the defence to cross-examine 
the witness. Section 33 of the Evidence Act provides inter. айа 
that the adverse party must have had the right and opportunity to 
cross-examine, There сап be no .doubt that the defence had that 
right under section 208( 2) of -tho Code of Criminal Procedure, and 
I do not sse how it can be said that they had not the opportunity, 
If they | wished to exercise their right, it seems to me that it was 
incumbent upon them .to claim it, The fact that they did not do 
so can only give rise to the inference -that they did not wish to 
cross-examine in that Court, and that they reserved the cross 
. examination for the Sessions Court. Tho adoption of that course 
necessarily involves some risk, though it is not a risk which would 
ordinarily be deemed to be a serious опе. 

‚ In my judgment it is а case for the application of the maxim 
omnia praesumunt ur rite esse acta’ It can fairly be assumed. that 
there was opportunity to cross-examine the witness if the accused 
had chosen to exercise their right. The assumption it seerns to ше 
is that it existed and, not the contrary. Now if the deposition had 
been admitted, as I hold it should have been, it is clear that it 
would have been to the disadvantage of the accused, because in 
that case the whole statement would have gone in instead, of only 
a portion, То that extent the advantage | is with the accufed, But 


* 
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it is objected i in this connection that, ifthe whole deposition had. 


been “admitted, the defence would have been able to cross-examine 
some bf the witnesses, who have deposed concerning it, with a view 

. to showing what really. took place and,discrediting the, statement as. 
recorded, às for example by proving that leading questions were put 
by the Sub-Inspector. We find however that as the -result of the 
admission of a part of the dying declaration some of the witnesses 
were in fact cross-examined with the above object in view, and, that 
being so, there does not seem to be much sub stance in this objec- 
tion, or in the objections generally with regard to the dying 
declaration. 

The next point which was argued on behalf of the- appellants 
was that the learned Judge misdirected the jury in telling them 
that they were to discard the evidence of certain prosecution wit- 
nesses as their story was inconsistent with the prosecution version, 
and the Public Prosecutor had thought fit to declare them hostile ; 
whereas he ought to have made it clear to the jury, that, although 
the prosecution was not entitled to rely on any part of the testimony 
of those witnesses, ЇЇ was open to the jury .to rely on their evidence 

in so far as it contradicted, or was inconsistent with the prosecution 
case and supported the defence version. If this ground and 
especially the first part of it had been substantiated, we should 
undoubtedly hold that there. had been misdirection, The learned 
Judge does not however appear to ‘have given any such 
direction, ‘He certainly has not put it in the form in which it 
has been stated in ground No. a of the memorandum of appeal. 
The only passage in the charge which appears to support the con- 
tention on.this point is at page 1o thereof where this passage 
occun—" This witness, (the Judge is here referring to P. W, s 
Kafiluddin) should be wholly disbelieved for in the lower Court he 
did not give such a version", That direction was apparently 
meant to be in favour of the defence, , for it seems to amount to 


this that the Judge told the jury that this witness having given. 


two different versions ought not to.be believed, In substance that 
appears to be a proper direction, It. is complained however that 
the Judge omitted to tell the jury that it was open to them to 
believe the evidence which this witness had givenin the commit- 
ing Court, The deposition of this witness was however put in by 
the defence under section 288 Criminal Procedure: Code and it 
wes therefore evidence in the case and it was open to the jury to 
believe that evidence if they so wished. 

The néxt ground of objection is that the learned Judge omitted 
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to draw the attention of the jury to the delay in Lodging, the 
First Information. The Ѓасія in this connectioa are that the 
occurrence took place at rr o' clock at night and the information 
was lodged at the Thana опе mile distant at 5 a.m, the following : 
morning. It cannot be said that there was any inordinate delay so 
as to impose on the Judge the duty of drawing the particular atten- 
tion of the Jury to it. 

It was next argued that the Judge should: liso drawn the 
attention of the jury to certain facts referred to in ground No, 4 
of the Petition of Appeal, This relates to .details and it is 
obviously not possible for a Judge to refer to every fact in his 
charge. Wo do not think that the omission to refer to the particu- 
lar matters mentioned іа this groin] cau bs hell to amount to 
misdirection, 

Grounds Nos, 6, 7 and 8 in the memorandum of appeal 
were not pressed by the learned Aivocate for the appellants 
in view of the explanation which has been submitted by 
the Sessions Judge, and we think that the learned Advo- 
cate in the circumstances very properly adopted this course. 
At the same time the legal advisers of the appellants cam 
not be altogether excused for making these somewhat 
reckless allegations, in particular the allegation contained in 
ground No. 6, which із to the effect that the Judge misdirected 
the Jury in telling them that, if there had been any reasonable 
doubt about the guilt of the accused, they would not have been 
committed to the Court of Sessions, Itis not in the least likely 
that the learned Judge would hive given any such direction in his 
charge, and he has categorically denied that he did so, and we 
accept his statement, The importance of the matter is this that 
appeals are sometimes admitted on such statements їп the grounds 
of appeal, and grounds of appeal ought to be carefully drawh up 
and with a duo sense of responsibility, 

‘Grounds Nos. 19, ar and 23 were also briefly referred to, but 
were not seriously pressed, and we do not think that there is any- 
thing in them which would amount to misdirection, 

In the result all the grounds which have been urged fail, the 
appeal is dismissed and the convictions and sentences are con- 
firmed. 

канч J: Iagree. 


Атм Appeal dismisses, 
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` Before Sir Geares Claus Rankin, Knight, Chief Justice, 
and Mr. Justice Patterson, 


ASHUTOSH GHOSE AND ANOTHER 
v. 
KING-EMPEROR.* 


Landlord and fenant—Interfering with ester supply ~Tenant suffering Sree. 
scarcity of fresh water —Indiau Penal Code (Act XLV of 1860), Sec. 430— 
` Right infringed —Intentlon— Proper course for tenant te fellow 


A certain Abad, which а fèw years ago Jungle, was made cultivable to some 
extent by raising Bands to protect it from rivers which surrounded dt on three 
sides. It was divided into three Chaks. The complainants were the tenants of 
one of these Chalks. In this Abad, there were a large nomber of small as well as 
some large Khals and the opening of the large Khals was controlled or closed by 
sluice gates. In the ordinary way during the rains those Khals got filled with 
rain water which was sot saline or not so saline as the river water, After the 
ruins and at а thas when there were no crops or agricultural operations going on, 
the Maliks recently made ap tbolr mind to fish In a specia] manner, that fs to say, 
by cutting the Bunds of the small Khals so es to let out a considerable amount of 
water and then placing what is called Khait or obstruction of some kind at 
Intervals along the small Khals and baling tho water out Into the next higher 
part. For purposes of fishing in this manner, the Malika for the first time emptled 
out all the small Khals with the result that the tenants of the Chak suffered from 
а scarcity of fresh water: 


Held, that before the landlords or their agents could be convicted under 
section 430 of the Indian Penal Code for Interfering with the water supply, it 
must be made abundantly clear that the landlords could not have a right to do 
what they did with reference to the Khals, If the tenants had no legal claim to 
have the water in these Khals preserved in secha way that they could use it 
either for purposes of agriculture or otherwise then, though the conduct of tha 
landlords might be very shabby or very objectionable, it was not an offence 
under section 430 of the Indian Penal Code, the ersenos of which was that they 
intentionally inflicted wrongful loss upon the tenants. Such a case conld only 
succood where the right infringed was reasonably clear and plain. A complicated 
question of civil law was to be considered before it could be decided whether the 
tenants had any actual right to this water or Rot. 


The proper course for the tenants, if they desire to assert a right to have the 
water İn these Khals kept in such а way as they could uso it, wae to take pro- 


* Criminal Reviston No. #3 of 1929, against the order of Н. Quinton Es., 
District Magistrate of Khulna, dated the 8th November, 1928, affirmlog that of 


Babn В, ee Sub-Deputy шышы of Khulna, ` dated the {5 August, 
1928. 
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ceedings for an injanctionia а Civil Court orto fake measures by which the 
rights of the parties could effectively bo ascertainod. | 
Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused. І Б. 
The accused, two in number, were convicted under section 430, 
Indian Penal Code and sentenced to pay a fine of Rs. 200 each, іп 
default, rigorous imprisonment for'6 months each. 


The material facts appear from the judgment. 


Messrs, Narendra Kumar Bose and Anil Chandra Roy Chaw- 
dkwry for the Petitioners. — - Я 
. C. А. V. 

The following judgments were delivered : 

Rankin, C. J. :—In this case the two petitioners have been’ 
convicted under section 430 ‘Indian Penal Cole for the particular 
form of mischief which consists in interfering with the water-supply 
ofa particular Abad called-Maheshwaripur Abad, It appears that. 
the petitioner Ashutosh Ghose isthe manager ani the petitioner: 
Nripendra Nath Ргојһапіа is the Naib of the:landlords of this Abad. 
It would appear to'be a very large place which soms few years ago 
was а jungle and which has been made cultivable to some extent by 
raising Bands to protect it from rivers which surround it on three 
sides, It is divided into three Chaks and we are concerned with 
Chak No. 3, it being the northernmost Chak, 17 the Abad there are 
a large number of small and also soma large Khal; and the opening 
of the large Khals is controlled or closed by sluice gates. The 
actual condition of the Abad is not very clear at least to ms upon: 
the evidence arid I cannot gather how many of th» large Khals are 
within the particular Chak No. 3 with which we are concerned, 
but a number of small Khals certainly are. 


In the өйү way during the rains these Khals get filled with 
rain water which is not saline or not so saline as the river water, 
No question seems to arise in this cass of the letting in of river’ 
water upon these lands, but the complaint із this that after ths 
rains and at atime when there are no crops or agricultural opera. 
tions going on the Maliks were minded to make som» revenus out 
of the fishery right in these different Khals, As regards the larger 
Khals, they are fished by nets; As regards the smaller Khals, for 
the first time, as the prosecution alleged, the Maliks made up their 
mind to fish іл а special manner, that is to say, by cutting the‘ 
Bunds of the small Khals so às to let out à considerable emount of 
water and then placing what is called Khait or obstruction of some 
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kind at intervals along the small Khals and baling: the witet ont 
into the next higher part. For purposes of fishing із this manner, 
the Maliks for the first time emptied out ali the small Khals with 
, the result that the tenants of Chak No, 3 suffered аса a scarcity of 
fresh water, 

On the findings of the Courts below it would appear that the. 
tenants and the landlords have of late been at daggers drawn, the 
landlords in some cases having taken Kabuliats at a higher rent 
and the tenants refusing thereafter to pay. It would also appear 
from the findings that method of fishing adopted was adopted for 
the first time on this occasion and the inferences, of the Courts 
below aré to the effect that the landlords being minded to pay back 
the refractory tenants adopted this particular method of fishing with 
& view to harass them with the intention that they should not have 
sufficient water either for their own domestic purposes or for thelr, 
cattle or for agriculture. 


Before we. come to have a duty to consider whether the olt 
of the landlords was а piece of intentional oppression or not, it is 
quite evident that before the lanllords or their agents can be con- 
victed under section 430 Indian Penal Code it must be made 
absolutely clear that the landlords could not havea right to. do 
what they did with reference to these small Khals. Ifthe tenants 
have no. legal claim to have the water in these Khals preserved 
ір such а way that they, can ute it either for purposes of agriculture 
or otherwise then, while the conduct of the landlords may be very 
shabby. or very objectionable, itis not an offence under section. 
430 the essence of which is that they. have intentionally inflicted 
wrongful loss upon the tenants, This was a point which was taken as. 
appears clearly enough from the judgment of the Court of appeal. 
It appears that the matter was put in this way 1—'* The main point 
urged before me was that admitting for the sake of argument the 
facts alleged, there has been no infringement of tenants! rights sa. 
that there can be по offence under section 430. Penal. 
Code.” Then the learned Judge refers to certain rulings and says 
that they lay down the principle that for a conviction under. 
section 430 there must be some infringement of right resting in В. 
bythe act of A. That proposition ‘urged on the part of’ the, 
defence.is incontestable and the appellate Court deals with the 


matter in the end in the following way '* Tho issue then comes to, . 


this: Did the appellants know they. were likely. to. canse or. did: 
they intend to cause wrongful loss or damage by draining the Khals 
ostensibly for fishing to complainant’ and other tenants ? Did they 
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at каң know they were infringing a right of the tenants not to Que | 


the water for cattle and ешп. d I think these {зен mast be 
anwered in the affirmative.” 


< “In Abad areas entirely surrounded by  Bunds agriculture . 


depends entirely on their efficiency as much as it depends upon 
the soil, sàn and rain,” 

" It is also in evidence from P. Ws. that the Maliks gave 
assurance to the tenants they could uae the water. I doubt that 
any such definite assurance was given, but that such an assurance 
was implied in the contract between tenants and zemindars, I have 
no doubt. The ‘cutting of an Abad Bund entirely. without 
fegard to the interests of the tenants is in my opinion an 'infringe- 
ment of a natural right which is implicit in the Kabuliyats," 

‘In my judgment, this is much too summary a method to deal 
with what may well be a somewhat complicated question of the 
law of easement of profits, To my mind, if there is to be a 


conviction in this case on the ground that the tenants have a ^ 


right that at all times of the year this water is to be kept for their 
use although the Khals admittedly belong to the landlords and 
although the landlords have admittedly the right to settle them with 
fishermen in order to mike a profit, itis necessary that the quet- 


Чоп of the nature of the tenants’ right should be somewhat more: 


carefully considered than it is easy todo in a Police Court or as 
has been done in the jadgment. of the learned Court of appeal, 


To begin with, if one is to hold that something is implied in a: 


contract between the parties, it is very necessary not only that the 


nature of the land should be most carefully explained with. 
reference to the position of the Khals—where the larger Khals are: 


as well as the smaller ones, but the circüumitances under which 


the contract was entered into and, above all, the contract.” 
itself if it isin writing must be proved and produced, In the: 


present case, though it has been held to be a right implicit in 


the Kabuliat, I do not gather that the Kabuliat of the complainant. 
or of any body else has been so much as. put in evidence,’ 


How it сап bea naturalright and at the- sam» time a matter to 
be implied in the contract I do not quite understand, but it is 


evident to me that a very serious. question of civil law has been: 
dealt with in these criminal Courts ina somewhat cavalier manner: 
and in.almost complete absence of the n3cassuy muterials which: 
would enable a lawyer to give an answer to the questions which. are’ 
raised.. In my. jàdgment, а, сазе of this sort can only succeed. 
where the right infringed is reasonably clear and plain. If in а cass - 
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of this kind a complicated. question of civil law has tó be consi- 
dered before it can be decided whether the tenants have any 
“actual right to this water or not, thea the Police Court is not only 
a very unsuitable place far the discussion of such right but the pro- 
secution would probably fail upon the ground’ that the landlords 
might honestly have thought that they had the right which they 
. claimed. | : ; 
It appears to me that itis not posaible to let this conviction 
, stand and the proper course for theses tenants, if they desire to 
assert a right to have the water in these Khals kept ‘in such a way 
as they can use it, is to take proceedings for ап injunction in а 
Civil Coutt or to take measures by which the rights of the parties 
can effectively be ascertained. 
In my judgment, the Rule must be made absolute, the convic- 
tion and the sentences must be set aside, the accused acquitted 
and the fines, if paid, must be refunded. 4 


Patterson, J.: І agree. 
A. T. М. | Rule made absolute +: Accused acquitted. 


` APPELLATE CRIMINAL 


Before Me, Jusiice M. №. Mukerji and Mr. Justice Jack, 


PRAFULLA KUMAR BOSE 


9. 
KING-EMPEROR.* | 


Kidnapping—Indian Penal Code (Act XLV ef 1860), Sec. 166—' Forced or 
seduced’ Оне charge of kidnapping and abduction—Accused reticent.— 
Ingquisitional precesdings—Bvldence Act (1 of 1871), Secs, 65, 66—Contents 
of а leiter— Notice to produce met given~-Suficiency of search. 

Tha word ‘forced’ In section 366 of the Indian Penal Code (“in order that she 
may be forced or seduced’) is used In ite ordinary sense, which includes forced by 
atress of circumstances, ` 


* Criminal Appeal No. 216 of 1939, against the order of N. G, A. "Edgley 
Esq., Sceslons Judge of Sylhet, dated the Sth February, 1939. 2—7 5$ i 
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The word ‘seduced’ in section 366 of the Indlan Penal Code (Ла orday that 
she may be forced or sediced”), though so/&times used to moan to Indice a giri 
to pat with her virtue forthe first act of sedactlon, also moans subsequent 


deduction for further acts of illicit Intercourse Rex v. Mers (1). 


1f the girl is 16 or over. she can only be abducted aod not kidnapped, but If 
she is under 16 she can be kidnapped as wollas abducted Ifthe taking is by 
force òr the taking or enticing ЇЗ by deceitful means. 


A charge setting out charges of kidnapping and abduction under section 366 
of the айап Реза! Code, ія not bad. 

_ Ifan accustd prefers to be reticent, the Court should not hold an inquisitorial 
rocaeding. 

The fact that the accused declines to make а statement will not һесеззагПу 
‘faticato to the Judge that the accused canact Шке to answer specific совага put 
to him. 

‘Wêre oral evidedce waa given to prove the coütent of а letter, which was 
nalthet produced not called for, and no objection was raised to the giving of ovi- 
dence, the secondary evidence was inadmissible undet section 66 of the Evidence 
Act and the subsequent dispensing with of the notice would not make the еті- 
dence admissible that was inadmisiblo at the time it was given: Maseshwar 
Porvhad t, Amuiufulle (2). In this caso, lt was hold to be a technical defect 
of procedure as also it was not а case under section 65 Ci. (a) but under Cl. (c) of 
that section. It was therefore only & question of sufficiency of the search that 
should have been made for justifying the reception of secondary evidence: 
Harripria Devi v. Rukmini (3). 

Appeal.under section 4то of the Code of Criminal Procedure by 
the Accused, 


The material facts appear from the judgment, 


Мил, Narendra Kumar Боз and Hari Charan Banerji for the 
Accused. 


Mr. Birbhitsan Dutt for thé Ciowà, ' 
C А. У, 


The judgment of the Court iu яз follows : 


The appellant Profulla - Kumar Bose has been convicted 
by the Sessions Judge ‘of Sylhet under section 366 Indian Penal 
Code ahd-has been sentenced to undergo rigorods imprisonment 
for 18 months antl tO рау a find of Rs. 1260, otin default to 
ündeigo rigorotis imprlàónináhtfor 18 months mote. Thè fihé has 
been ordered to be paid ав compensation to thé father Of the girl 
in respect of whoin the ӧйалсе hat bébh found to have bein tom- 
mitted. The trial was held with the aid of à jury on” chitgés tinder 


+) [rgto].1-K, В, 818. (8) (1898) 1. L, В. 26 Calc. 5% , 
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sectrons 366, 368 and 376 Indian Penal Code, The jury were 

unanjmousin their verdict, They found the appellant not guilty 

under section 376 Indian Penal Code, They held that he was guilty 

` under section 366 Indian Penal Code, finding that the girl had been 
kidnapped, the seduction having taken pleco before the girl left her 

father’s place. They heli that in the ciréumstances the offence 
under tection 368 Indian Penal Code did not arise, 


The story needs no recounting. It is set out in all its harrowing 
details in the voluminous charge which the learned Judge delivered 
and which purports to deal with evety point in controversy with all 
the evidenco bearing on it and from all conceivable view-points. 
Put ina nutshell, the story is that the appellant who was an 
Assistant Surgeon at Sunamgunge in the District of Sylhet, taking 
advantage of his position asthe next door neighbour, and abusing 
the confidence that was réposed on him as the medical attendant of 
the girl who was placed under his treatment and whith enabled him 
to have almost free access into the house wheréin the girl lived, 
kidnapped or abducted the girl on or about the soth August, 1920, 
and removéd her from place to place keeping her concealed to 
avoid detection till the girl was recovered at a place called Khalsini, 
hear Chandannagoré on the 33rd March, 1923. The story ia that 
in the méaatime the girl gave birth tò a child, which however died, 
Information of the girl having left her father’s house was given to 
the police almost simultaneously with her disappearance, Тһе 
appellant remained: àt Sunamgunge till April, 192r, presumably to 
kéep up appearances, Subsequently, sometimié іп тдйз, the father 
on tecbipt of some information against the ap pellant applied for and 
obtained warrant for his arrest and search warrant for the produc- 
Чоп of the girl, After the girl was recovered on the ajrd Match, 
1943, as already stated, the usual investigation by the Police 
followdd, and a charge shéet was submitted against the appelladt on 
the toth June тозу. The appellant, however, could not Бе arrested 
then, Не evéntdally surrendered on the arst Decombér, 1937. 


In this appeal which the appellant has filed to this Court from 
his conviction and sentence, various grounds have been taken whith 
we propose to deal with one by one, 


It has been urged in the first place that the learned Judge has 
not correctly explained the offehte punishable under section 366 
Indian Penal Code. It has been argued that the expression “in 
order thkt gho may be force і or seduced’ to illicit intercourse” has 
been wrongfully explained, The contention is that the learned 
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Judge wrongly explained the two words ‘forced’ and ‘seduced,’ Аз 
regards the word ‘forced’ the learned Judge.said as follows :— 
“Force implies not merely physical force but also the force of 
circumstances, . For instance, a girl who has been kidnapped from’ 
her father’s house may be placed in such circumstances that she has 
no option but to submit to illicit intercourse, For instance, if she 
was entirely in the power of her kidnappers or abductors, her con- 
sent might be nothing more than a mere submission to their 
will." : 
It is contended that this explanation of the word ‘forced’ goes 
far beyond the definition glven in section 349 Indian Penal Code, 
This argument overlooks that the definition that is given is not the 
meaning of the verb ‘force’ but of the expression ‘to use force.’ In 
our opinion there is no reason to suppoie that the word ‘forced’ as 
used in section 366 Indian Penal Code was not used in its ordinary 
dictionary sense, which would include forced by stress of circum- 
Stances, Assuming however that the learned Judge was not right 
in the meaning he gave to the word, the error, even if there was any, 
did not matter, because the learned Judge madeit plain to the 
jury that the question they had to consider was “whether or not the 
doctor's main motive in kidnapping or abducting the girl was that 
she should be seduced to illicit intercourse with bimself.” It is 
‘seduction’ that the jury had to deal with and not ‘force,’ and the 
verdict shows that the jury rightly uncerstocd the point. As 
regards the word ‘seduced’ the learned Judge told the jury by 
reference to some decided cases that th ough the word ‘seduction’ 
is sometimes used to mean to induce a girl to part with her virtue 
for the first time, the word as  usedin the section should not be 
taken to have that narrow meaning, but that even though a girl may 
have by the first act of seduction surrendered her chastity, sub- 
sequent seduction for further acts — of illicit intercourse was also 
meant to be included. It has been urged that this view is wrong 
and as authority in support of this contention Rex v, Moon (1) has 
been cited, though that case, amongst others, has been relied upon 
‘by the learned Judge and in support of the view he took, Woe are 
of opinion that the view taken by the learned Judge is correct, It 
is the view taken in several reported decisions on the section, and 
is amply supported by what Channel J. as well as the Court of 
Appeal say in the case of ex v. Moon (т) as regards the meaning 
of the word,- The Court of Appeal in that case only held that the 
wider meaning should not be giyen to the word 'eeductipn' as used 
(1) [1910] 1 K. B. 818. * 
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in the particular cection of the Childrens’ Act, in view of the words 
‘or prostitution’ that stood next to it, 
The second grounlurgelis that the learned Judge mixed up 
„the two offences of kidnapping and abduction and did not keep the 
elements of those offences separate before the jury. Аз indicating 
this confusion, relignce has been placed upon the following passage 
in the summing up : 


` “Î should also be glad if you would come to a further finding оѓ 


fact whether you think that the girl had been kidnapped or 
abducted or kidnapped and abducted.” 

This contention in our opinion has no substance inasmuch as 
one of thé questions in dispute in the case was that relating to the 
age ofthe girl. Ifthe girl was sixteen or over, she could only be 
abducted and not kidnapped, but if she was under sixteen she could 
be kidnapped as well as abducted if the taking was by force or Шә 
taking or enticing was by deceitful means. 


Thirdly it has been contended that the charge under section 366 


Indian Penal Code should have been split up into two, one relating 
to kidnapping and the other to abduction,’ and it has been said on 
the authority of the case of su Sheikh v. King- Emperor (1), that it 
was illegal to frame ons count of chargé setting out both the 


offences in the alternative. We are not prepared to say that a’ 


charge of latter character contravenes the requirements of the law, 
far less that there was the least prejudice caused to the appellant 
thereby. 

The next ground of objection relates to the admission of oral 


evidence from the girl as regards certain letters which sho said she’ 


had received from the accused and which she returned either to a 
man of the accused named Ram Charan, or to the accused himself, 
This ground has been pressed with considerable force, What 
happened was that no exception was taken to the reception of this 


evidence when it was given but several days after the deposition was 


over, an application was made objecting to it on the ground 


that the notice contemplated by section 66 of the Evidence Act: 


had not been given, The learned Judge then passed an order 


that as the accused denied having got the letters in his possession: 


this таз а case in which he ‘would dispense with the notice, It’ 
has been urged that the fact that objection was not made at the' 
time did not matter and that the subsequent dispensing with 


of the notice would not make the evidence admissible that was ` 


inadmissible at the time it was given, The first of these propo- 


(1) (1926) 31 C. W, N. i71. * 
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sitions need not be disputed: Kameshtoar Pershad v, Amanuiulla 

(т) and the seeond one is obviously just. Bat thete are séVveral 

anawers tothe appellant’, contention. Оле is that the learned 

Judge might have expunged the evidence that had already been | 
given and after dispensing with the notice, allowed the same evi- 
dence to be given, over again ; this technical defect of procedure 
that there was in not adopting this course can well be condoned. 

Another is that the case can hardly be regarded as one іп which 
the originals ars “shown or appsar to be in the possession or 
power" of the accused,—it not having been stated by the girl 
that that was so, and it not having been the case of the accus- 
ed that he had the letters. lt was therefore not a cate uncer 
section 65 Cl, (a) but rather under Cl, (c) of that section. If 
so, itjwas only. a question of sufficiency of the search that should 

have been made for justifying the reception of secondary evi- 
dence, In such a case, as the Judicial Committees has pointed ont, 

“whether or not there was evidence of such an amount of search 

for the originals as would justify the Court in admitting secon- 

дагу evidence of it was a point which was proper to be decided 

by the Judge of first instance, and was to, be treated as one 
depending very much on his discretion, and the conclusion 
should not be overruled except in a very clear сазе of 
miscarriage of justice’: Harrigriya Debi v. Rukmini (a). 
Anent this ground it has been also urged that sufficient directions 
wore not given by the learned Judge to point out to the Jory the 
improbability of the girl remembering the contents of the letters 

for such, a length of time, but we ‘do not think that there is any- 
thing in this objection. 

The fifth ground is a complaint against the procedure adopted 
by the learned Judge in interposing two frequently in the midst 
of the examination and the cross-examjnation, of the girl by putting 
questions to her, He have examined tha evidence that was elicited 
in that way, and wo think that the only object of the learned Judge 
was to clear up matters involyed in obscurity, and that except as 
regards опе or two points, what was said in answer tothe quos- 
tion, put as aforesaid, was in, favour of the accused, Of course if 
the learned Judge hampered the prosecution or the defence 
by taking tha case out of their handa that would be-a different 
matter ; but no, complaint of that character was made at tha time, 
and there is nothing on which such & complaint can каюу 
be made now, Ё 


(р EM ш sa.” | . 
(9) 1892) I. L. R. 19 Calc 4383 LR, 19 I, A. 78. 
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The sixth ground is to the effect that the learned Judge did 
not give sufficient or proper directions as regards the non-examina- 
tion of witnesses, What he did was to tell the Jury,— 

‘It has also been pointed out that a number of persons whose 
names transpired in the evidence, have not been examined as wit- 
nesses and during the course of thé arguments the learned 
defence pleader produced a list of 26 persons who are according to 
his contention should have been examined by the prosecution.” 

Having said this the learned Judge proceeded to deal specially 
with one of this witnesses, namely the husband of the girl, Then he 
said generally 

“If such witnesses are not produced and examined, you may 
draw an inference that their testimony would not have support- 
ed the prosecution case," 

He then briefly discussed the information on the record regard- 
ing the said 26 witnesses in order to explain to the jury to what 

extent the said witnesses could have given material evidence, and 
placed the whole list before the jury in that way. 

We do notthink there was anything left unsaid that should 
have been said on the question of non-examination of material 
witnesses. Amongst these witnesses were the astrologer and the 
mother, for whose non-examination a good deal of argument has 
bean advanced before us, Hemangini also is mentioned in that list, 

‚ It has been contended as the seventh and eighth grounds that 
the learned Judge should have told the jury thatif the charge of 
rape failed the evidence of the girl and of the other witnesses 
should be regarded as very much discredited. The ninth ground 
is to the effect that on the question of omission on the part of 
the girl to state before the Committing Magistrate matters that she 
apoke to in the Court of Sessions the Judge’s remarks had the effect 
of minimizing the importance of the omission, We do not fell 
preased by any of these grounds, 

The tenth and last ground isa complaint as regards the exami- 
nation made of the appellant by the learned Judge. The conten- 
tion is that after the appellant had declined to make a statement 
the learned Judge should not have put questions to him in the 
way that he did. Objection is also taken to the form ofthe ques 
tions their range and their number and it is aleo said that the 
questions were of an incriminating character and were in the nature 
of ‘cross-examination, Now -the- first question that the learned 
Judge put and the answer that the appellant gave to it were as 
follows i— 


h» 
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CARIN AL: - «О, : Do you wish to make a statement? You are not hound 
тозо: to do во but if уоп do во your answers may bs taken into consi- 

че 


deration at the-trial and put in evidence for or against you. 
: . “A, Iam not guilty, Ido not wish to make any statement,’ 
тото: What І have got to say my lawyers will say in the argument,”- 
After this the learned Judge put to the appellant a very large 

number of<questions covering almost every single point - which 
formed the main allegations in the case for the prosecution, It is 
true that if ап accused prefers to be reticent the Court should “not 
hold an inquisitorial proceeding, but what was done in this case 
was something entirely different. The fact that -the ,appellant 
declined to make a.statement would not necessarily indicate td the 
Judge that the appellant would not like to answer specific ques- 
tions put to him. "Tbe appellant did aüswer all the questions 
without demur. The questions were not inquisitorial or of a 
cross-eximining character, and were not intended to fill up the 
gaps, if Any, in the prosecution case, They were clearly put with 
the object of knowing what portion, if any, of the prosecution case 
was also the case for the defence,so that the learned Judge might be 
better able to place the case properly before the Jury. They were 
also ‘put to give the appellant a proper opportunity of explain- 
ing, if he would the circumstances appearing against him in the t 
evidence. -No advantage has been taken of any slips that the 
appellant may have made in his answers. The questions may have 
been somewhat inconvenient for the appellant, but there is nothing 
therein of which.he can legitimately complain. 
` We are unable to hold in appellant’s favour upon any of the 
ten points on which the appeal has been pressed, 

The appeal is accordingly dismissed, И 


тм, 7 Appeal dismissed, 


Protulla Kumar Boso 
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Abandoament—Depending on circumstances—Canse of action, if tobe 
founded ou allegation im the pleadings— Written ємї, 
* No causefof action “can be founded on any allegation made in the plead- 
ings. ТЕ most be antecedent to the suit. 
In order to entitle the landlord to re-enter on the ground of abandonment, 
it must be shown that there has been trastier by way of gift or other- 
wise, elther of the whole or part of the holding and repudiation or relin- 


quishmeot or abandonment of the tenancy with reference to the remado- , 


der by either the orlginal tenant or his heirs. 

The written statement should show that there has been a pu of 
the tenancy prior to the foatitutlon of the suit. 

The mere fact that fora very short period rent had not been paid by the 
tenant cannot justify the landlord to consider that the holding has been 
abandoned by the tenant. 

The question as to whether there has been — abandonment depends on the 
circumstances of asch case. Ramjoy Modak v. Durga Charan Nath 

Abandonmont, question of, depends on  circustances ofeach case ; see 


Abandonment " © pa ave 
— — —— , OF loli Сора of rent for. а very short period у 
see Abandonment - m us si M 


Abduction and Kidnapping, difference between ; see Kidoapping 
Abetment, conviction for, if valid— Person charged with substantive 
. offence у see Prejudice Em vn ia С 
Aboriginal, person originally—Adoption of Hindu Law of МИНЕ 
Question of fact ; see Primogeniture i 
Accused, lf to be acquitted for defective charge — Соза рей on the 
evidence of the guilt of the accused у rer Miadirection is 
—— —— declining to make a statement, if indicates that the accused does pat 
like &nsworing specific questions put to him ; se” Kidnapplog - 
Acknowledgment sa legitimate child—Presumption of marriage, how 
rebatted ; sre Mohammadan Law - ^ - за 
—— as legitimate child—Preeumption of marriage and legi- 
timacy 3 see Mabammadan Law eve oe 
Acquittal, verdict of, justified — Medical! evidence and post-mortem ба 
imconzistent with the prosecution story o£ murder—Deposition of the 
medical officer before the committing “Magistrate tendered in evidence 
„ inthe recorded form before the jury —Medical officer not called before 
+ the Jary ; see Jury, verdict of t ө - - 
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Act, sectlon of, construction of—Proviso—Doubt as to its scope; 


Rating "m 


— — XLV of 1860, Sec. 120 B 


— XLV of 1860, Secs 302, 304 Parts I and II 


—— XLV of 1860, Sec, 366 
— XLV of 1860, Sec. 372 


—— XLV of 1860, Secs. 379, 425 
--— XLV of 1860, Sees. 395,457 


—— XLV of 1860, Sec. 430 


—— VII of 1870, Sec. 7 Sub-Sec. (4) 
— VII of 1870, Secs. 7, 9, 10, 1a 


— XXIII of 1871 
— I of 1872, Sec. 6 


—— I of 1872, Secs, 9, 11, 8o, 167 


—— [1 of 1872, Sec. 33 
—— I of 1872, Sees. 65, 66 
—— I of 1872, Secs, 143, 154 


PI 


— — XVII of 1876, Seca, 7, 11 


— І of 1877, Sec. 13 Explanation 


—— I of 1877, Sec. 42 

—— 1V of 1882, Seca, 52, 83 
— IV of 1882, Sec. 76 
—— XIV of 1882, Sec. arr 
— XIV of 1833, Sec, 317 


— VILI of 1885, Secs. 24, 153, 150, 1804, 18oB 


one 


aoe 


— — VIII of 1885, Seca. 43, 46 


— VIII of 1885, Sec. so 
— VIII of 1885, Sec. 174 
—— VIII of 1885, Sec. 193 
— XV of 189r 

I of 1894, Sec. 31(2)‏ سس 


m 


— V of 1898, Seca, 103, 307 


— V of 1898, Sec. 109 
سس‎ V of 1898, Sac. 133 


n 


— V of 1898, Secs. 144, 145 


— V of 1898, Secs. 145, 526(8). 
— V of 1898, Secs. 208 (2), 288 
w~ V of 1898, Secs. 810, 315, 252, 173, 432, 532 


V of 1898, Sec. 337‏ س 


—— ү of 1898, Secs. 307, 509(2) 


°“ V of 1898, Sec. 437 
—— V of 1898, Sec. 537 

* —— V of 1908, Sec. 47 
— V of 1908, Sec. 48 

—— - V of 1908, Seo, 51 

V of 1908, Sec. 66‏ سس 

— V of 1908, Seos 100, 101 


II 
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è E . Paar. 
Act V of 1908, Sec. 115 n Ven m эъ p 239 
'—— V of 1903, Sea. 149 ià P A E d 39 
—~ V of 1908, О. 1 К. то, О. 22 В. то .. аа pee, e 308 
—- V of 1903, О a В. 2 ia as - я — 5з 
— Vof 1903, О. i1 К, at. ... s © s owe 397 
——V of 1903, O. з: В.1б .. ~ p T 12 
— V of 10903, О. a3 К. 10. ... ive T ee а 543 
—— IX of 1908, Sec. 5 m - oe - - 397 
— IX of 1908, Seo. 9 Sch, 1. Arts 154, 140 oe ix np 74 
— IX of 1998, Seca 9, Sch. I. Art. 137 Ре “ ra 317 
—~ IX of 1903, Sec. 23, Sch. I Art, 124 si EM - 0 381 
—* IX of 1928, Sch. 1. Arts. Ізо, 141 “ей ais = 5a 
— — IX of 1908, Sch. I. Art. 127 m - © m oo 135 
—— IX of 1908, Sch. I. Arts, 132, 143 ... ES ae > Iss 
—— IX of 1903, Sch. 1. Arts. 140, 143. en ee — ^ збо 
“ — ІХ of 1908, Sch. І, Art. 162 was jee m ni 106 
—— IX of 1903, Sch. I. Arts. 131, 183 we m E one cra 
—— XVII of 1908, Secs. 17, 49 РЕ eee s v 487 
—— XVII of 1968, Secs, 17(1)(b), 49 one = Ps E 99 
—— XI of 1922, Sees. 9, 10 eae ^ m "m 575 
——— XI of 1922, Sec. 66(4) sve «y - xs goo 
— XXXIX of 1925, Secs. 214, 373 ө ممم‎ m 239 
—— [I B. C. of 1884, Secs. 85(b), tot oe - e 537 
— 111 B, C, of 1884. Sec. тоз E — qus ET 149 
— ПІВ, С, of 1923, Sec, 353 Sab-Ses. (а) - T ive 527 

—~ ПІ B.C. of 1933 (as amended by Act V. B. C. of 1926), Sec. 557A 
C. (4) ie ses zn aa 517 

Actlag кїїгє vires of РИНЧИ NO. attempt made to ИРК Ње 
value of the holdiag ; see Ratlag ... مب‎ 537 


Adjournmeoat—Application far sealer c E anier sectim тү 
Criminal Procedura Coda—Criminal Precedura Code. (Асі V of 1898), 
Sees. 145, §26(8). 

Cilanse (8) of section 535 of the Coda of Criminal Procedure does not 

~ apply to proceedings under section 145. 

It is not obligatory on tha Magistrate to grant an adjournment on receipt 
of an application intimating him that an application will be made for 
transfer under section 526 of the Code of Criminal Procedure and asking 
him to adjourn the case for that purpose and the rejection of the appl 
cation is not {а violation of the provision of the law. 

On the facts of the present case, the petitioner. fs not entitled to an adjourn 
ment. Jamir Sheik». Murer] Mohan Chandbury зи 

Admissibility in evidence—Agreement to execute а registered salo deed— А 
Sale deed not registered —Sult foc Lice performance of Agreement у 
эсе Specific períormaucs "T ; 487 

— — da evidencs— Desoeition "af Sub-Taspecter in the Committing 
„Conri—Dying declaration recorded by Sub-Inspocter—Death of Sub- 

Inspector before trial im Sessions Court—Bvidence Act (I of 1874), 
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Admissibility —(Cend, ) . 
Sec. 33—0pporiunity te cress-cxamine—Criminal Procedure Code 
{Аза V of 1898), Secs. 208(2), 388-—~—Defesition of witness put ія 
in the Sessions Court. 

The method of proving a dylng declaration, and the method as usually 
adopted, is to examine the person who recorded the statement as to 
what the deceased sald, or to examine some person or persons who were 
present at the time and heard the statement being made. 

The Sub-Inspector of Polico who took the dying declaration was examined 
in the Committing Court, but he, died before the Sessions trial, The 
prosecution sought to put inthe deposition of the Sub-Inspector under 
section 33 af the Evidence Act. Tha Sessions Judge held that it could 
not be admitted іп evidence оп the ground that no specific opportunity 
had bees given to cross-examine the witness. While howerer disallow- 
Ing the prayer to putin the deposition, he directed thet portion of the 
statement itself ag recorded by Ње Sub-Inspoctor, ia which the names 
of the deceased's assailants were mentioned, might go in on the ground 
that some of the witncases had deposed to those statements as having 
been made by the deceased in their presence to the Sub-Inspector t 

Held, that the dying declaration could not as such be admitted in evidence. 

That the Judge orred in admitting portions of the statemznt In evidence. 

a That the deposition of the Police Sub.Inspector was admissible under 
section 33 of the Evidence Act, as there was opportunity to cross-examine 
the Sab-Inspeclor, if the accused had chosen to exercise their rigtt 
under section 208(3) of the Code of Criminal Procedure, 

Deposition of a witness [put In by the defence under section 258 of the 
Code of Criminal Proceduro was evidence Tn the Sessions Court and it 
was cpen to Ње [асу to believe that evidence if they so wished. Tafix 
Pramautk +, King-Emperor "es es "S 584 

m —  ——— in evidence—R ecitals in a deed — Corroboration of шый, j 
see Limitation "n we Ye 135 

in evidence—Testimony айий Танаш constituting agree- 
mont ; ses Specific performance з 208 

Adverse possession against the аойдарог=Сошшепсуйнел} Ван and sies 
mortgage ; ree Sult, maintainability of Qf eo ез 317 

—~ — possession of real purchaser against the certified auction-purchaser 

for more than 13 years—Rea] purchaser, If can recover possession on the 

strength of title so acquired—Suing “оп the ground that the purchase 

was made оп behalf of the plaintiff or on. behalf of some one through 

whom the plaintiff claims’’—Civil Procedure Code, Sec. 66 ; sas Benami 
transactions m m 357 

° Agreermertt arrived at by letters as concluded—Cardinal polats of a ЕРЕ 

contract definitely agreed upon by letters—Reference to more formal 

agreement or subsidiary non-essential stipulations ; see Specific por- 
formance © m 2с aes Se og 

———— as to arbitrators acting together—Some of the arbitrators not * 

* acting ; see Award e" ass m “% hes 323 


— 





Vor. L.] INDEX OF CASES, 
è 2 
Agreement that the decision arrived by the majority will be good— 
' — Majority of arbitrators, H to act—Arbitrator not joining In the award ; 

зге Award "E ممه‎ - 

to pay compound шен Сона of dealing between partios ; 
see Compound Interest ous ni 

Allonata, power to, is an essential lacident of an absolute Intemst In pro- 
репу ; see Will, construction of ^ — .. "T - 

Alternative charges under sectlons 305 aud 457 I P. C., if valid; see 
Misdirection i 

Amended scheme in a winding-up йй valld—~Advanctag substan- 
Hal sums on mortgago on the terms that mortgages would manage the 
Dusinoss for aterm of увага and recoup himself out of the profits— 
Amended scheme, sanctioned by Court but not approved of by the share- 
holders at their meeting ; sss Winding-ap 

scheme in а winding-up proceeding, sanctioned by Court bat not 
approved of by the share-holdera at their meeting, H valld—Usufructuary 
mortgago j see Wiadlng-up je “i ost 

Appeal—Order for dismissal of suit in dafauli—Order, iaiki er 
fnal—Ciwil Procedure Code (Act V of 1908 ), О. t1 R. 21—Limitatlon 
Act (1X of 1908), Sec. 5. 

The terms of Order rt rule 31 contemplate two orders being made, First 
an order for the answer to the Interrogatories or for the delivery or 
Inspection of docamonts яз the case may be within a spoci&ed time; and 
secondly upon the failure to comply with such an order а further order 
dismissing the suit. An order dismissing the sult should not ba made 
unless the Court is satisfied that the plaintif is endeavourlag to avoid 
giving a fair and proper discovery, 

An order was made on the 14th February 1923 ordoring the plaintiff to file 
a further and better affidavit within то days from the date and in default 
the sult would stand dismissed. This order was not complied with but 
the plaintiff filed his affidavit on the 13th March, 1923. Tho defendant 
applied to the Court on the 14th May, 1933 for an order that the farther 
and better affidavit of documents improperly filed on the 13th March, 
1923 be takon off the file and that the sult be struck off. On the 14th 
May, 1923, the Court passed the order: “It Is ordered that the further 
and better affidavit of documents filed by the plaintiff firm after the 
expiration of the time granted by the said order bo taken off the file; 
and it їз further ordered that this suit bo and the samo із heroby 
dismissed for want of prosecution.” Against this last mentioned order, 
the plalotiff appealed on the 4th June, 1953 1 

Held, that the order of the 14th February, 1923, became, on the asth 
February, а final order dismissing tho suit, It was open to the plaintiff 
to appeal from that order or to make an application upon proper mate 
rials to review tho judgment by way of extending the timo for the filing 
of the affidavit. 

"The appeal which was filed om tho 4th June and was limited to the order 
pf the 14th May, şo far as the prdor of the 14th February was concerned, 





— 
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Appeal- ( Ceutd.) 
was out of time oven if it could be considered as an appeal against the 
order of the 14th February. 
In order.that the provision of section 5 of the Limitatlos Act be “available 
it would have been necessary for the plaintiff to show that ho bad sum- 
cient cause’ for not preferring the appeal within the timo specified, 
` Jagannath Motilal v. Bala Prosad Arjundas m т 
—— w~ Order setting aside sale under section 174 of Bengal Tenancy Act— 
Civil Procedute Code, Sec. 47 ; ses Deposit ES ө 

— ——, if. competent—Appeal aptinst preliminary decres—Pinal decree 
passed before the fling of appeal—Preliminary and Anal decrees, 
nature 6f—Execution Court, {/ can enquire whether the Anal decree 
ceased te have any effect. 

When a preliminary decroe is met aside, the боа] decree is superseded 
whether the appeal was brought before or after the pussiug of the final 
decree and an appellate Court whea setting aside or varying а preli- 
minary decree can, and indeed should, give directions for the setting 
aside or varying of the final decree if the existance of the final decree is 
brought to its notice, 

It is not necessary for a party aggtieved by a preliminary decree to appeal 
both from that decree and the final decree In order to maintain his 

^ appeal against the preliminary decree. 

A preliminary decree is not а mere lnterlocutory order whose force 1s spent 
when the salt is disposed of. 

A final decree is, In its nature, dependent and subordinate. The function 
of the final decree is'morely to re-state and apply with precision what 
the preliminary decroo has ordered. 

The mere fact of a боа] decree is not evidence of conduct or even of 
laches, which prevented a party from exercising any right of appeal 
therefrom conferred upon by law. — 

A Court of execution is entitled to enquire whether tho баа] decree origi- 
nally passed is stil] subsisting or has ceassd to have effect. Talobali v. 
Abdul Axix "m v РЯ 

ts aes ditti o Raoi, i a ste Prejudlce... 

-—— —— against preliminary decree brought before or after the passing of 

final decree—Appellate Court setting aside or varying the preliminary 
decree—Effect on final decree ; see Appeal, if competent - 

Application for executlon, whether a ‘fresh’ application or merely in conM- 

nuation of a previous one ; ste Limitation ^ s 

Arbitrators, majority of, if to act—Agreement that the decision arrived by 

the majority will be good see Award - 

Arrangement by which shebait purported to give up his right to ) the shebalt- 

ship in favour of another, If valid ; see Declaratory suit us se 

As503656, a limited Interest holder—Income Tax Act, Seo. g; ses Income 

tax ET "m oe aes ace eee 

——~ ——, not carrying on а business in house’ property, how assessed у see 

Income tax ope an - s m 
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Asseesoo, owner of property consisting of any building or land таша 


thereto, how assessed ; see Income tax “ 
Assessment slira vires and illegal —Jarisdiction of Civil Court. ) see Racing 
Assumption by Court that material facts are not in ispote—No admission 


by parties 3 see Limitation " K u^ 


Auctlon-purchaser, certified, suit by, against real owner, for possesalon— 
Real purchaser, when can show the real nature of the transaction; 26s 
Benami transactions "m m ves one 

ww, certified, transferees $i cT aeos completed 

during currency of section 317 of the Old Civil Procedure Code, whether 
affected by the new Code у ses Danami transactions 35 ove 





Award— Agreemsni— Decision of majeriiy—Incomplete award may b 


afirmed— Waiver. 
According to agreement though 2 decision anced by the majority of the 
arbitrators would be & good one, the arbitrator, who did not Join in the 


award prepared by the majority must act inthe matter of arbitration, ' 


In the present case the provision as regards the arbitrators acting togo- 


ther may,bs construed аз а provision forthe event of all the arbitrators - 


not acting In the matter of arbitration 


Ifan award is Incomplete, the parties may affirm and may agree that that’ 


incomplete award would be binding проп them. ' 


Even if the parties had appolated quite a different set of arbitrators agrees - 


ing to abide by the previous award and asking them to complete the 
work done by the previous arbitrators, the previous award should be con- 
sidered as affirmed by the parties and they would not be allowed to 
attack the award on the ground that it was incomplete. 

Having acted in accordanos with the award, а party cannot turn round and 
say that the award is invalid, unless he can prove that he was acting 
under some misapprehension. 

No person can affirm in part an. award and then repudiate i in part. He 
must elther accept the whole or repudiate the whole, 

If there bed been any Dlegulity in the award, that can be waived by the 
conduct of a party. Ananta Lal Pakrasl v. Jnannda Sundari 





Debya я zs ʻi ve 
» Н сап be accepted In part and repudiated i in ore see Award... 
ww, Incomplete, If can be affirmed ; ses Award .„.. d m 
———, incomplete, if and when binding ; see Award...” se A 





Award "m T ue 


"m 


——— of compensation for ЗЕТА - Goa enteriag into possession 


before issus of notification under the Land Acquisition Act; ses Com- 


pensation i m eoe lies 
Bankrupt before baakropiey. аныи to sell or кейе» Там in 

bankruptcy taking it subject ‘to an obligation to fulfil the contract ; sas 

Specific performance oot! 


, invalidity of, If can be pleaded after acting according to award; зае ` 


» 


^ 357 


Bankruptcy or insolvency alone, if entitles the dither party to rescind the — ^ 


contract $ see Specific performance as - 


M 


* * 
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Bankruptcy or insolvoncy of а party, if iocapacitates а party to perform the 
contract entered into before liquidation $ see Specific performance - 

———— — qxoceeding — Liability of surety less than the total debt owing to 
the creditor by the debtor у see Suit, maintaluability of 

Bonami transactlons—Cisi/ Precedure Code (Act V «ў 1908), Sec. 66 
Transferees from certified auction-purchaser—Transactlons completed 
during currency of section 317 of the old Civil Procedure Code (Act XIV 
of 1583), whether affected by the new Code—Aliernstive canse of action 
based on possessory title acquired by the beneficial owner by 12 years 
adverte pexsession. 

The effect of section 66 of the Civil Procedure Code, 1903, 1s not to make 
benami transactions illegal, but only to prohibit for reasons of public 
policy a suit against the certified purchaser оп the grounds specified in 
the section 1 

Quare, whether the provisions of section 66 of the present Code of Civil 
Procedure, prohibiting а suit against tranaíferoes from a certified pur- 
chaser, are applicable to а suit instituted after the commencement of the 
Code of 1908 against transferees from benamidars made when the gorres- 
ponding section 317 of the Code of 1882 was in force. 

While section 66, Civil Procedure Code, 1908, protects tho certified pure 
chaser, so long as he retalos the possession given him by the Court, from 
a mit by tho true owner, if he (the certified purchaser) allows the real 
pucchasec “being the trae owna” to get possession, the section does not 

` enable him to sue for possession, because possession has como into the 
hands of thé true owner, who Is entitled toit, In other words, where 
the certified purchaser sues asa plaintiff, It is open to the defendant, 
the real owner, if in possession, and if that possession has been honeatly 
obtained, to defeat the suit by showing the real nature of the transaction. 

A fortiori, if the real purchaser, after having boon allowed to remain in 
adverse possession for more than 12 years, is subsequently dispossessed 
by the certified purchaser, he is not precluded by section 66 from suing for 
recovery of possossion on the strength of the title so acquired ander the 
Limitation Act. It being unnecessary for him, fa sach a suit, to avor or 
prove as part of his cause of action that the auction purchase was made 
on his behalf, he cannot be regarded as suing “onthe ground thet the 
purchase was made on behalf of the plaintiff or on behalf of some one 
through whom the plaintiff claims” within the meaning of section 66 ; 
and the mere fact that the plaintiff as part of an alternative causo of 
action sets up and proves that the auction purchaso was, ín fact, benami 
does not render the provisions of section 66 applicable. Kanwar 
Muhammad Abdul Jalli Khan v. Khan Bahadur Mohammad 


Bengal Municipal Act, Socs, 85(b) Gir Tot, scopes P? те Ratiog 
— — — —, Sec. 103—Bye law, Rule 16—Patting two resola- 


tions togetber—Commissioners saoctioning a budget on the basis of the 
valuxtion—Revaluation list subsequently bigned and notice published ; 
ere Tax Ке - - on on . 


` 
. 


Paar. 
* © 


aod 
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Bengal Tenancy Act, Sec. 153—~Rent includes paddy rent ; see Utbandi 


tenant on - on m 
—— —— — — , Bec. vi cse amount not бобов. Е act 
of Court—Depositor, duty of ; see Deposit С ES - 


— — 





, Sec. 193—* Rights over fisheries —Lease in respect of 
Bheri land —]alkar—Liability to ropsir embankments Їп the interest of 
fishing—Suit for rent ; see Limitation vi 

Bheri land, lease of—Suit for rent-—-Liability to repair «нкан м the 
interest of fishing—Bongal Tenancy Act, Soc. 193 ; see Limitation oes 

Bullding erected оп the land of another—Option of owner of soil to require 

removal of materials or to pay compensation for the building ; see Com- 

pensation ki Ho -— £o ome os 

Burdon of proof—Exclusion from joint family property ; see Limitation 

of proof—Marriage ; denial of ~Acknowledgment of logitimacy ; zer 





Muhammadan Law we - one w 
Burmese Buddhist Law—Inkeritance—Davelution of property of owner 
leaving widen anc гн. 


Under the Burmese Buddhist law, when the owner dies leaving him sarviv- 
ing a widow and а son, the whole of his proporty, immoveable and move- 
able, devolves upon his widow to the exclusion of his son who takes no 
share in it during hi mother's life tine. Ма Mya v. Ma Мо Куп... 


‚ Business, profit of—Letting out of property upon lease for salami and for 
reat—Forfeiture clause--Exaction of Beal salami and Increased rent 5 
see Income tax oo awe "m е9 


Calcutta Municipal Act, Sec. 363 sub. ар (2)--Structura newly mado - 


within 5 yeare—-Magistrate not satisfied with owners evidenco—Other 
evidence on record 3 see Demolition of structure "T 
— —, м &mended by Act V, B, C. of 1045; Sec, 557 A 
Cl, (4)—Occupler, when protected by time limit; see Demolition of 
structure E — om un - 
=— —— nen, аз amended by Act V. В. С. of 1925, Sec. 557 А 
CI. (4), effect of ; sese Demolition of structure — ... s 
= a, as mended by Act V, B. С. of 1926, Sec, 557A 
- Cl, (4), веоре of; sae Demolition of structure — ... p 
Cause of action, alternative, based on poesessory tithe acquired by the bene- 
ficial owner by 12 усаге adverso pomession 3 see. Бенат transactions m 
——— of action, If can be founded on allegations in the written statement у 
тее Abandonment on "Tm w 
-———— of action must be antecedent to the suit ; see Abandonment as 
Cessante ratione cesset lex, if applicable-—Custom originated in а family 
for certain reasons——-Those reasons being non-existent, if custom ceases to 
exist ; see Primogeniture m - 
Charge, setting out charges of kidnapping and abduction under section 366 
I. P, C. ; if valid ; 3 see Kidnapping m 
Charges, alternative, under sections 395 and 457, 1, Р, C., if valid 3 see 
Misdirection m © ККА ИШ: 92 


— —À 
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, PAGE, 
Chargo to jury—Bare statemsnt'of fact ; see Misdirection kee 476 
+ mom to jury Detalliag chronologically the evidence glven by witnesses for { 

prosecution without sifting or analysing it—Value or weight to be 

attached, not directed ; see Misdirectlon w ‘sa e 7 426 

Chart of land value, reference to у see Valuation " ie Жез 164 
Chrcumstances of testator referred to in will and surrounding him at the date 
of will, if relevant on the question of construction as to daughter's claim 

to declaration of an absolute interest ; see Will, constractlon of p 481 

Cl vil Court, jurisdiction of —Asstesmont slira vires and illegal; see Rating ... 537 
Civil Procedure Code (1882), Sec, 211—Ascortainment of mesno profits— 

Settlement of land with putnidar— Receipt of rent ; see Mesne profits waa 369 
———————,‚ Sec. 47 Order setting aside sale andor section 174 

| of Bengal Tenancy Act—Appeal ; see Deposit ° awi E 533 

—, Sec. 48 у see Limitation — ... 345 
— , Sec, sr— Receiver, appointmeat Ерке ара 

Nawab of Murshidabad ; see Deoree, execution of TE 403 


——, Sec, 66— Real purchaser suing to recover сео 

on the strength of title acquired by adverse possession —Plalotiff as part 

of an alternative cause of action sets up and proves that the auctlon~ 

purchase was, Ín fact, benami j see Bsnami transactions u, sis 357 
MR nen ——, Sec. 66—Real purchaser suing to recover possession 

on the strength of title aoquired by adverse posasssion—Suing “on the 

ground that the purchase was made on behalf of the plaintiff or on ' 

behalf of some oae through whom the plaintif claims’; sse Besam . 

transactions ө 5 “ 357 
, Sec. 66, effect of ; see Benamt ана 5, 394 
—————————,‚ Secw 100, Iot—Érroncous finding of fact by the 

first appellate Court—Interference in second eas. when justifiable ;. 








—À 








see Second appeal Е 1 ЭУ С 197 
— ————,‚ Sec, 100(c) —Error or defect in procedure Erro- 
neous finding of fact } ses Second appeal T ERE 30 


—_ —, Sec. 115-—Grant of succession FES Ж. 

sation money deposited under section 31(4) of the [and Acquisition 

Act ; See Succession certificate ^s ү 75 ù 239 
tn, Sec. 149~~Court’s discretion to allow payment of 
. ' deficit Court-fee оп appeal~-Memorandum of appeal not a nullity 

















because insufficiently stamped 3 see Court-foo u. - 7 39 
my Sec. 149--ЮіжсгеНоп conferred, how far extends as 
‚ regards Court-fee—Discretion, when can be exsrcised 5 see Court-foo „ea 39 
——, 0.1 R, Іо proceedings under, when begin ; зне +, 
Specific Бадан one Sues ow vee i 208 





—— 


——, О. a R. a—Distioct causes of action—Suit by revet- 
sloner for declaration—Subsequent suit for possession after the death of 





widow у rer Limitation m 25 - zs 52 
my O. II R, a1 ; see Appeal "T e Е 
= —, O. 21 R, 16 —Sub- -mortgagee of mortgage decree 





> 


Vor, L.] INDEX OF CASES, 


‚ Civil Procedure Code —(Contd.^, 
under agreement, ff can jointly with the mortgages decree-holder execute 








the decres ; see Limitation se om ae - 
—— —, О. 23 R. 10, applicability of; see Specific per- 
formance „ "^ эч ose m ea 





—, О. 32 В. 10, application under, if сап bs anter- 
tained, if no баа! order has bean mide іа the sult—Limitation ; sev 
Settlement one ove owe aoe ius 

Co-accused, evidence of —Extraction of evidence, mode of—Other accused у 
see Misdirection one m 

Commitment, quashing of, by Judge of High Court, in Sonion ме High 

° Court, jurisdiction of — ... - ت‎ 
of accused person by Magistrate, having deed powers to oom- 
mit, to the High Court, for an offence, which, upon a true constraction 
of the Code of Criminal Procedurs, is not triable by а Court of Session 
or High Court—Criminal Procedure Code, Sec. $33; fee High Court, 

Jurisdiction of e m T oon 

of accused person by Magistrato, tlar general powors to com- 
mit, to the High Court, over whom hs has no furisdiction—Criminal 
Procedure Code, Sec, 532 : see High Court, jurisdiction of 9 

Company going Into liquidation, effect of ; see Specific performance TA 

Compensation —Buildings erected on tke land of anether—Huglish Law 
inapplicable —Optioen of owner of soil te require removal of materials or 
ts psy- compensation fer the building—Land Acquisition Act (I of 1894) 
—Gevtrumsnt entering into. possession. before issue of netification— 
Amard of compensation for suck eccupation—Questton of mere valna- 
Hou—Non-interferenca by Privy Council. 


The Éagllsh Law as comprised [n the maxim, "'quicguid plantatur sole, 
190 cedi, has no application in India. 


There is no absolute rule of law in India that whatever is affixed or built 
on the soll becomes z part of it, and Is subjected to the same rights of 
property as the soil itself, 

Balldings erected onthe land of another do not, by the mere acciden: of 
their attachment to:he soil, become the property of the owner of the 
soil, If be who builds on another's land is not & mero trespasser, but is 
in possession under any дәме fide title or ciam or colour of title, ho is 
eatitied either to remove the materials, or to obtain compensation for 
tho value of the bullding, at the option of the owner of the land. 


Where Government entered into possession before the land was actually 
notified for acquisition under the Land Acquisition Act, 18941 

Held, that the justice of tho case was amply met by awarding to the owner 
of the land (as compensation for such occupation) interest on the value 
of the land computed from the date when the Government so took 
possession. / 

Where the question as to tha. propor amount to be awarded as compensa- 
tion for land acquired under the Land Acquisition Act Is one of mere valu- 





—n 


—n— 
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208 
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/ 
Compensation —(Cenid.) 
ation and no question of principle is involved, the Privy Council will, in 
accordance with their usust practice, decline to interfere with the deci- 
sion of the Court of Appeal in India, Vallabhdas Naraujl, Khot of 
Kanjur v. The Development Officer, Bandara 5 
Compound interest—Agresment te pay—Course of dealings iene 
parties, | 

Compomnd interest, or interest with annual rests, may be allowed where 
the course of dealings betwoen the parties extending over a large number 
of yours shows an agreement by the debtor to pay the compound Interest 
which was in fact chacged by the creditor in the accounts periodically 
submitted to and acquiesced in by the debtor, Hiralal Saha v, Raj- 
kumar Babu Lachm! Prosad Narain Singh us uv 

Concurrent findings of fact—Practice of the Privy Council. 

According to the well-established practice of the Privy Council, concurrent 
findings of fact by the Courts below will not, ordinarily, be reviewed by 
their Lordships’ Board, when thera is evidence upon which those find- 

. ings could have been reached. Sheth Mafatial Gagalbai v, Sheth 
Jivanial Girdhardas ... РЯ ws ss مم‎ 

Confoasion, if trua—Coafession, retracted-~Corroboration ; see Reference ... 
,سس‎ retracted — Independent corroboration of confession; see 
Reference m ЯТ m КА s 
— 7, retracted, if can be ased against the maker; see Reference u, 











dence з fee Misdirection РРА vis on 
promptly withdrawn, effect of—~Corroboration ; ses багах 
Construction of ssction of an Act —Proviso —Doubt as to its sopo р 
—— س‎ of Will—Danghter’s claim to absoluto Interest = Circamstanoes 
of testator referred toin WI and surrounding him at its date, if relo- 
vant у see Will, construction of E T ves ms 
Gostemporanoeous interpretation ; sre Misdirectlon ... ДТ 
Contract, complete, if affected by subsequent jii ; sr Specife 
, i£ rescladed— Banki uptey or TEE A base "Specific ТЯН Tm 
— by correspondence—Complete contract у se Specific performanca ү 
Conviction for abstment, ff valid —Person onda with substantive offence у 











se Prejudice om on m T 
under Sec, 426 I, P. С, lei «Dinge under Sec. 379 I. P. 
C. з ses Prejudice m m T "m tee 


Co-owner, right of, to work minos у 144 Specific performance С 
€o-ownoer'’s posesslon —Exclusire enjoyment for a long period ; ser Declara- 
tory sult ow „ m nse - 
س‎ possession, when adverso у see Declaratory sult vin 
of mining parties—Right to convey ; see Specific performance... 
Correspondence, contract by—Completo contract; see Specific. perfor- 
manco m hj vee РА " m 





of co-eccused, using, against other accused —Extraction of evi- . 


45 


183 





Vor. L.] INDEX OF CASES, 613 
. Paez. 
,Correspomdence, terms contained in, amounting to a binding contract . 
betwoen tho parties —Questloa of law ; ses Specific performance E" 308 
Co-sharer, if can alone. maintain an action of рй against wrong-doer ; 
see Specific performaace б v - ove 208 
Court, assumption by, that material facts are not In dispute—No admission 
by parties ; sec limitation EET. - - - 74 
——, M can hold inquisitorial proceeding—Accuved, reticent; see 
Kidnapping Е " 593 
, when can reject a plaint—Document ИТЛЕНИ {тег Valuation T 164. 


Court=-feo—Comri-Fees Act (УШ of 1870), Sec. 7. sub-sec. (4)—Sui? for 

‚ Bartnerskó accounts—Court-fee n memorandum of abpeal— Civil 
Procedure Code, (Act V oj 1909), See 1£49-—~-Comri’s discretion to allew 
jay ment of deficient court-fee on abpenal —Efect of auch peymeni— 
Memorandum of appeal uot a nullity becouse tnsuficiently ttamfted— ” 
Limitetion—Dafect cured upon paymant of deficient duty. 

Tn a sult for partnership accounts, valusd at Rs. 3000 for the purposes of 
Court-[oe, the plaintiffs asked fora rendering of accounts and a decree 
for Ra. 3000 with the statement that ''if more than Rs. 3000 be found 
due to tho plaintiffs they will pay an additional court-feo.” The Trial 
Court by Its final decree declared that Rs. 19,991, were due to the defen- 
dants, by the plaintiffs. No sum was found due to the plaintiffs under 
their claim for Rs. 3000. The plaintiffs appealed against the decree, 
praying for a reversal of the decree agalost them and for grantoga 
decree In their favour for such amount as may be found due. They 
valued the appeal, for purposes of court-feos, at Rs. 19,991, and рај a 
court-fee of Ка, 975 duo thereon : 


Held, that the memorandum of appeal mple with the requirements of 
the Court-Foea Act, 1870, section 7, sub sec. (1), in stating the amount 
at which the relief sought was value . 


eld, further, that the payment of Rs, 975 аз court-[eo sufficiently covered 
the appeal as a whole, including Rs. 19,99: (the amount of the decree’ 
pasted against the appellants) on the опе. hand and a much smaller 
рп е of Rs. 3000 (being the amount of the appellant's own clalm) on 
the other. The plaintiffs appeal was accordingly correctly stamped so 
as to cover all the relief sought, Including thelr prayer that a decree for 
Ёз, 3000 or less or moro should be granted la their favour, 


о Assuming that the court-fea paid on the memorandum of-appeal was 
inadequata, this was pre-eminently a cago for the exercise of the Court's 
discretion under section 149, Civil Procedure Code, 1908. 


Where the court-feo paid оп а memorandum of appeal is Insufficient in 
amount, the Court may in the exercise of its discretion under section 149 
Civil Procedure Codo, 1908, give an opportunity to the appellant ta add 
to the amount already lodged the extra sum required to maks пр the 
deficiency, The discretion conferred on a Court by this section extends ° ~ 
to the whole or any рагі of апу feo prescribed and can be exercised at 
any stage 1а the caso, and, upon tho extra payment being made, the’ 7 ^ 


~ Cour -fee—(Cenia), 

document is to have the same effect as If it had been раїа in the first 
instance. 2 

A memorandum of appeal duly presented within time and accepted by the 
Court is not a nullity merely because an Inadequate court-foo has in the 
first Instance been pald thereon. Upon payment of the deficient fee, the 
memorandum of appeal stands good from its date, and the appeal is not 
time-barred, (vide the concluding words of section 149 of the Civil 


| Procedure Code). Falzgullah Khan +. Maladad Khan ue 
Court-fees Act, Sec. 7—Suit for possession of land, how valued ; see 
Valuation - ^ ө - 





› Sec. у Sub-Sec. (4)—Court-fee on memorandum of 
appeal—Sult for partnership accounts ; see Court-fco Me T 


, Sec. 9, when to be used ; see Valuation sie T" 
Criminal caso—Fictlon of law ; see Misdirection — © - 
Criminal Procedure Code, Sec. 103— Police, duty of 3 see Reference 
س‎ , Sec. 103—Pollce officer, who made the search, 
if can be called аз a witness at the trial; see Reference 
› Sec 1o3-—'Respectable Iobabitant'— Police 
officer making the search, called as a witness ; ste Reference T 
, Sec, 103, oblect of—Corroboration 3 see 
Reference ene 
—, Seo. 100 siam falling to give um 
account of himself; sre Security we r. за 
—— —, Sec. 109(a)—Continuow act—Isolated effort of 
concealment 3 see Security е is s" ane 
سس‎ ——, Sec. I34--Proceedings, conduct of; see 
Jurisdiction : = " m 
a ————, Set. iei see Jurisdiction 
— m, Sec 133, proceedings under—Enqulry, if can 
be made over to subordinate Magistrate у see Jurisdiction 
—— — —— m, Ses. 145— Proceedings, if can ba instituted by 
subordinate Magistrate on the direction of the District Magistrate; sse 
Dispute concerning land tne m e 
eS, Stc. 145, Proceedings E E ККЕ 
see Dispute concerning land T КТ s. ih 
سسس‎ —, Sec. 145, transfer of proceeding under, appli- 
cation for, if maintuinablo—Criminal Procedure Code, Sea. 526(8) 5 see 











— 






































Adjournment ممه‎ T "T 
m ——À rn —, Sec. 145 бедой, conversion to. dud section 
144 proceeding —Materla! on which to base the proceeding у re Dispato 
concerning land T. а as га АТА 
— ny Вес, 315—Concern of the Judge of the High 
Court ; see High Court, Jurisdiction of - ١ ome toe 
—————-——-———,‚ Sec. s73-]llegal cammitment; see High 


А Court, jurisdiction of M m “1 ~ 
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n 
. 


, Criminal Procedure Code, Sec, 173, scoperof; sea High Court, Juris 


diction of my "m us ae 
—À— ———‚5ес. se7—Bieh Court, what to considers see 
Reference ons see m 


س — 





— , Sec. Deck ean to Hid Court, when can 
be made by Presidency Magistrate ; see High Court, jurisdiction of =. 
, Sec. 437—Superlor Court, when can order 
farther enquiry ; se¢ Further enquiry % э oe 
— ‚ бес, 526(3), If applicable to Еа under 
Bec. 145 5 sse Ало К " 
m, Sec. 532, scope of— Magistrate, karioz general 
powers to commit an dl person tothe High Court commits an 

i accused over whom he has no jurisdiction or commits bim foran offence 
which, upon a true construction of the Code of Criminal Procedure, is 

not triable by а Court of Session ог High Court; see High Court, Juris 

diction of ine ө one m T 





— سی 











—, Sec. 537, if applicable to case under Cl. (26) 


of the Letters Patent ; see Misdirection vei "E 
Custom, If ceases to exist—Custom originated Р a family for certain 
reasons— Reasons, non-existent у ses Primogeniture i 


originated in а family for certain ressons-—-Reasons, non-existent— 
Custom, if ceases to exist 5 ses Primogsniture zn in 


Damage— Railway ceusignmant—Rish. Note Form 'IP—'Losy' — Meaning 
ef — Perishable gosds, damage of—Railway Company if liable. 

Where а person sends perishable goods in Railway-consigaments under 
Risk Note Form H and these goods are damaged : 

Held, that the Railway Company is not liable for such ГРК under that 
Risk Note Form H which makes the Railway Company liable only in 
case of loss of the goods consigned. 

The term *'loss" in the Risk Note Form ‘H’ moans loss of a complete 
consignment of one or more complete packages, 16 <1сез not moan des 

~truction or deterioration of or damage to the goods consigned. The 
Railway Company could not be liable merely becanse there was а pecu. 
plary loss to the owner cf goods. Наді ТШоіп Mahammed Umar 

Buksh v. The Bengal Nagpur Railway Co. Ltd. m 
—— —, for malicious prosecution of Civil action ; ses Suit, maifftalnabihty 
of 25 er "^ ave iú 25 
— ———, measure of—Allowances—Conduct of parties ; ses Spocific per- 
formance eA ove 
— e, MORSE ot Co-owner wane the saline $ see Specific per- 
Daughtor’s claim to absolute inte ctos ouetiow al Will —Circumstances 
of testator referred to in Will and surrounding him at its date, If rele. 
vant; see Will, construction of sae 
Debutter property, Lf can be leased'by Receiver without the adis of the 
Court ; ses Leaso s es : iR 


wee Ll 


408 


267 


481 
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. PAGE. о 
Debutter property, lease of, when can be cancelled з see Ї,лало “i 333, 
Declaration, If can be made, which will likely tobe fafractuous р see Suit, 
malntainabllity of T г ° 857 


Declaratory sult— Hereditary shebadlship—Stranger—Clslmant to skebait- 
ship—Helr of the fownder—Will—Delication by  textutor's. heirs— - 
Arrangement by whick shebait gave up his right—Shebali, tf cam sell 
his office for his pecuniary bensfitmAnalicy io surrender by Hindu 
widew-~Fersen, Y can le compelled Тө accept the ofice of shebait— 
Adverse pessessise—Limitation Act (IX of 1909), Sec.-a8, Sch, I- 
Art. 124-~—Co-crener’s gossession, whem cdverse. 

One Ramchand Mukherjoo died In 1862 leaving a Will by which-he left a 
legacy of Rs. 30,000 to an Mol, aud provided that his sons would act as 
Shobaits for their lifetime and after their death his grandsons will get 
absolutely the shares of thelr respective fathers. Ramchand left 3 sons, .' 
Paschanan, Ramlal and Soshibhusan. There was litigation between the 
з brothers as the result whereof Ramlal’s interest In the propertles was 
purchased by Panchanan In 1879. Subsequently in 1881 there was ao 
agreement between Panchanan and Soshibhusan to gira over certain 
properties to the idol іп satisfaction of the legacy. Panchansa dled 
sonless, From 1881 till the date of sult Ramlal or his branch did not 
take any pert in the Sheba, Soshibhusan exclusively performed the 
worship and managed the debutter properties. In 1897 Soshibhusan 
removed the Thakur from the temple to his own dwelling house. In 
тот: Soshibhusan diod leaving a Will by which he nominated one 
Ramsevak Mukherjee his grandson by а predeceased son to be the ' 
shebait, Ramsevak acted as shebait from тот till 1923. when he died 
leaving a widow Mayabat] Debi and a \УШ by which he nominated his 
sisters son Panchanan the plaintiff to be the next shebait. After 
Ramsevak's death, there wore testamentary proceedings in the course of 
which Mayabati Deb] withdrew her caveat and received the sum of 
Rs. 20,000 la satisfaction of her right of residence and muintenancs and 
all other claims including claim to the Debatter estato. 

In а suit by Ramsevak's nominee Panchanan Banerjee against the heirs of ~ 
Panchanan and Ramlal and Ramsevak's widow Mayabati for а declara- 
tion that he was the sole “shebait and that tho defendants were not the 
lawful shebaits of the Idol : 

Held, the plaintif could not succeed In his mit, as he was a mero stranger 
to the shebaltship and the dedicated properties. 

In order to be entitled to succeed to hereditary shebaltship, it is not 
песбазагу to show that the claimant is one of the heirs of the founder 
himself. It is enough if he can make out that he is the helr of the last 
shebalt, х 


The rights of the parties Їп this suit were to be governed by R — chand's 
Will, although the Debutter properties were dedicated by his sons, 
The plaintif claimed to be entitled to the shebaitahip as against 
Mayabati, P . 
(а) on the ground of Mayabat?s surrender of her claim to the shebaitship 
ө 
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Declaratory Sult—(Conid.) 


and thereby effacing herself in favour of the plalntiff who was the next 
in succession. 

(b) On the ground that Mayabat! as the then representative of the 
Debutter estate could renounce -her ahebaitship by a Sena Ade compro- 
mise not contrary to the Interest of the Idol and she was bound by the 
terms of settlement in the testamentary sult. 

Held, that the arrangement by which Mayabati purported to give up her 
right to the shebaitship in favour of the plaintiff was a bad bargain and 
conld not be supported проп the principles applicable to the subject. 

A Shebalt is incompetent to sell his religions office for his own pecuniary 

* benefit, even {f he sells to the person next in succession to the office. 

fer Rankin, C, 9. 1 The transaction in question is In no way analogous 
to a valid surrender by a Hindu widow of her whole Interest. in the hus- 
band's estate. [t is an attempt on the part of a person who has succeeded 
to the office of shebaitship to sell her right for her own pecania-y 
advantage. 

Per Rankin, C. F.: A porton cannot be compelled to accept tho office 
of shebalt and may be entitled to refuse to contioue Init. It may well 
be that in such a case, the office goes to the person next fa succession. 
But a sale of the office із a different thing and the purchaser cannot 
enforce it, 

Held further, that the transaction. could not be upheld on the ground of a 
bena Ade compromise of her rights ander. che Will because there was no 
question which could fall for compromise in probate suit and which had 
any reference to the Diety. Whether the Will was = good Will or a bad 
Will the claim to represent the Diety stood untouched. . 

As against Ramlal’s branch the plaintiff based bis claim on adverse posses 
sion of the office of shebaltahlp by Soshibhushan and Ramsovak and by 
him as Ramsevak’s nominee under the Will : 

Held, the plaintiff was a mere stranger and he. could not tack the posses- 
sion of Soshibhushan and Ramsevak so ая to get any right to the shebalt. 
ship of the Diety. 

Jer Renkin C. T.i The case is governed by Article 134 af the first 
schedule of the Limitation Асі, What has to be shown is that If Rar- 
sevak's representativo or Panchanan’s representative had brought a anit 
in 1927 (the date of the Institution of thls suit) they would have been 
barred from asserting thelr rights to be shebaits. [fthis is made out 
then under section 38 of the Limitation Act thelr rights would come to 
an end. 

Held, on the evidence that the plaintiff had failed to discharge the heavy 
burden of proving that the posxession of Soshibhushan or of Ramserak 
was advorse to the other branches от that it amounted to ouster. 

Per Rankin, C. F.: In tha case of co-ownership the possession of one 
co-owner іа possession of them all. In order that it may be treated as 

„ an advorse possession thers must be ouster or the equivalent to an ouster, 
It is familiar law in this Court that when one party out of several has in 
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fact the enjoyment of the property the circumstances may be such and 
the exclusive enjoyment may be for so long а period as to be some evl- 
dence that his holding is adverss to the co-owners though the view taken 
in this Court is that the poaseesion is not necessarily or usually deemed 
to be adverse from its commencement. This is а question of fact. 
Panchanan Banerjee v. Surendra Nath Mikherjec ... m 382 
Decreo, execuites ef —Receiver, -appetatment of—Ctvil Procedure Code 
(Act V of 1903), See. Sim Decree against Nawab of AMurshidabad. ` 
ln execution of a decree against Nawab of Marshidabad, а Recalver can be 
appoloted of rents and profits issuing ont of hls immovable properties ; 
Act XV of 1891 is no bar, The appointment of such Recelver is discro- Е 
tionary with the Court. Кагпапі Industrial Bank Ltd. v The 


Nawab Bahadoor of Murshidabad 2 i a 403 
—— ~, if Joint and several у seg Mesue profits o m ` 369 
—— ~, preliminary, effect of setting a on final decree ; see Жы, 

if competent "T T ға 566 


—— n~ for specific performance, if can be paused Compeniation in money 
is ао adequate relief for non-performance of contract to transfer immov- 


able property ; sez Second appeal — .. ine -— 197 
— — obtained against widow, effect on walle. jy see ' Limitation m 52 
Deed, recitals la a—Admisslbility in evidence—Corroboration of testimony ; 

see Limitation T T 135 
—— — of delegation to act for Mohunt i in hix dutles during his iine oi con- 

struction of ; sse Mohunt Н ia - 513 
—— — of guarantee, construction a Mortgage ; see Suit, miintaingbility of 303 
Defendant, duty of —Defendant misled by ambiguous plaint ; sea Plaint ... 509 
Delegation to act for Mohuat іа his duties during his absence; see Мов. ^ 513 


Demolition of structure—Calentta Municipal Act (Ш B, C, of 1933), 
See, 361—Struciwre, when made—Dishelieving omner's evidence— 
Calcutta Municipal Act as amended by Act (V В. C. of 1926), Sec, 557A 
Cl, (4)—Time limit, 

In a proceeding for demolition “of a structure it was contended that побег 
Sub-section (2) of section 363 of the Calcutta Municipal Act that the 
question before the Magistrate was not whether the Corporation bad 
shown the date of the work being done orthat the dato was within 5 
years of the Institution of the proceedings bat whether the owper had 
established to his satisfaction that the work had been done more than 
§ years previously : 

Held, that tho Magistrate was justified in refusing to be satisfied with the | 
evidence of the owner (о the effect that the work was done more than 
$ узага from the date of the proceeding 1 that from the materials before 
bim, the Magistrate was entirely Justified in finding that the structure in 
question was nesly made within the period of 5 years prescribed by 
Sub-section (2) of section 363. 

The occupier of the premisas was mado а party to the Magistrate’s proceed- 2 
ings on the 17th January, 1928. It was contended that under the Amend- . 
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с ce 
Demolition of structure—(Contd.), 
Ing Act V B. C. of 1936, СІ (4) of section s57A of the Calcutta Munl- 
cipal Act, a limitation of one year was put from № dite of the com- 
meccement of the Act to the time within which proceedings might be 
taken against the party 1 | 

Held, that anless the occupier showed that the straoturo was erected before 
the 17th January, 1923, he was not protected by any timo limit imposed 
by the Act. M : 

Clause (4) of section 557A of the Calcutta. Municipal Act does not moan 
that no legal proceeding under section 557A is ever to bo taken after the 
expiry оћопе year from August, 1936. What it says is that if under the 

* Act or апу other law, а lawful proceeding between August, 1926, and 
August, 1927, Would have been barred, it is not to be barred until 
August 1937. 

The effect of Cl (4) of section 557A of the Calcutta Municipal Act is that 
between August, 1926, and Áuguat, 1927, even although 5 years had 
expired, a legal procesding would have been competent because the 
clause 15 Intended as an extension of limit in view of the fact that legal 
proceedings were not possible effectively for some considor&ble period 
prior to the Amending Act. Ram Gopal Gosnka v. The Согрога« 
tion of Calcutta + ia in in ^s 

Do posit—Agent—Maraldar—Fomers and responsibilities Firm responsible 
te tke person beneficially interested in the fund, if have antkority to 
change its iwectimen: and give a valid discharge for its repayment— 
Discharge of liability. 

A was а sonless widow whose husband R had died 3 years previously. In 
order to provide fora future adoption by A а sum of Rs. 5000, made 
up partly from her sfridáas aud partly by contributions from her own 
father V, and her father-la-Iaw, was handed over to V to be deposited by 
him with a certain Chott! firm in Rangoon. The deposit was duly made 
with the agreed firm, but ln 1892 the fund was transferred to V's firm 
(which is known by the initials A. М У, К.) to another Rangoon firm 
known as V. E. A., whosa representatives (defendants Nos. 7 to 11) were 
the respondents in tho. appeal, defendants Nos. 1 to 6 being tho repro- 
sentatives of V's firm. There was no evidence on the record to show 
under what circumstances thia transfer was made. It was not done at 
A's instance or after consultation with her, 

The V. E. A. firm reoelved the fuad which then amounted to over 
Rs. 10,000, and credited it in. thelr books under the heading "R. M. A. 
К. R. M." (which denoted ths firm of A's deceased husband R.) ''ssaral 
А. М. V. В.” i. o, ая recelved through V's firm (A, M. V. R.). 

In 1895 the appellant, then & minor, was adopted by A, and а sum of 
Rs 6650 was withdrawn from the fand for the expenses of the adoption. 
Shortly afterwards a sum of Rs. goo, representing presents made to tha 
adopted boy, was added tothe deposit In the hands of the V. Е. A. 
firm. This withdrawal and further’ deposit were made by A. M. V. R. 
Interest was duly credited on the depogits by the V. E. A. firm, and 


LÀ 
620 


THE CALCUTTA LAW JOURNAL, : [VOL L. 


Depostt —( Centd). 


accounts were rendered annually to the A, M. V. R. firm, and this conti» 
nuod till 1904, when the А. М. У. R. firm, haviog opened a branch of 
their own in Rangoon, the balance of the fund was at thelr request paid 
over to them by the V. E. A, firm and the V. E, A, deposit account was 
finally closed, 


During the whole of this period thera was no commanication of any sort 


between R's firm or A and the V. E. A. "firm and no reference was mado 
to either of them or to the appellant, who was then of full age, when the 
V. E. A. account was closed, Between 1904 and 1917, when the suit 
was filed, the appellant and his mother made numerous withdrawals, 
amounting in all to Rs. 8700, from the, A, M. У. R. firm. V, the head 
of the firm, was tho appellant's grand-fatber, and he survived till 1914 1 


Held, that maraldar was somathing more than a bare agent, the limit of 


his powers and responsibilities depending «upon the understanding 
between the parties. It was a question to be decided upon all the cir- 
cumstances of the case whether the intention was that V and his firm, 
while remaining directly responsible to those to whom the beneficial 
interest In the fund belonged, should have authority to change its invest- 
mont from time to time and to gire a valid discharge for its repayment з 
and having regard to the relationship of the parties, the course of dealing 
between them, and the other facts of the case, the only possible inference 
was that V and his firm were alone responsible to the appellant and his 
mother, and that the repayment іа 1004 by the respondents firm to Vs 
firm, with whom alone they had dealt, жиз а good discharge of their 
liability. В. M. А. R. В. M. Aruna Chalam Chetti v. V, В. А. 


Vayivavan Chetti ә is e~ 


——— Bengel Tenancy Act (ҮШ of 1835), See ing Cria. Сарни! uei 


dejesited tkrengh act of Ceuri — Remedy—Appral—Order selfing aside 
salt—Cioil Procedure Code (Act V of 1908 ), Sec. 47. 


When the fudgment-debtor deposits the money, if by some mistake a short 


deposit is made and that deposit is accepted by the Court Official as tha 
correct amount and whea the mistake is discovered the judgmest-debtor 
pays in the full amount, the judgment-debtor has complied, with the 
provisions of section 174 о the Bengal Tenancy Act, provided the Judg- 
ment-debtor establishes that he is prejadiced by the act of the Court and 
the mistake is attributable to that act: The only Ing that can be dono 
in such a case inthat atthe most he should be made liable to pay 
interest for а (ew days that the mistake was not discovered and the 


money was not paid. 


An order under section 174 of the Bengal Tenancy Act does not fall within 


section 47 of the Code of Civil Procedure. 


No appeal lies against an order setting aside а sale under sectlon 174 of 





the Bengal Tenancy Act. Abdul Gofur Mulla». Kalldhan Mondal 
Transfer of Property Act (IV of 1882), Secs. 52, 83—Sult to realise 
interest on morigage money by sale—Interest pending suit not decreed 


[997 by primary Court but awarded in appeal—Sale of equity of redemption 


551 


533 
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Deposit-—(Cenid,) 
pending appral—Purchise Subject to result of appeal—Lis pendens— 
Governament f'evenus. 

On the rgth January, 1910, the mortgagees brought a suit against the 
mortgagors for recovery of Interest up to June, 1909. They claimed 
Interest pendente lite and Interest up to realisation, and also prayed for 
sale of the mortgaged properties in default of the payment of the amount 
that might be decreed in their favour and claimed possession of tho 


mortgaged premises. The primary Court passed a decree in thelr favour -- 


on the 83rd February, 1012, and ordered that in default of the payment 
of the decretal amount oa or before the aznd August, 1913, the property 

® will ba sold under О, 34 R, 4 of the Code of Civil Procedure, but ft did 
not allow any Interest pending suit. The mortgagoes appealed against 
the decree and the appellate Court onthe goth January, 1914, varied 
that decree by allowing iaterest during the pendency of the suit to the 
exteat of Rs 2706-2 as. and allowed the costs of the appeal, which were 
fixed at Rs. 416-13 бр. The ° decree was therefore increased by 
Rs. 3122-14-6p. | ` 

While the appeal'of the mortgagees was ponding, the mortgagors on the 

` rath April and 22nd June, 1912, sold and conveyed their equity of 
redemption to the respondents. 

On the woth June, 1913, the purchasers tendered certain amount in the 
Court under section 33 of the Transfer of Property Act and the question 
In the case was whether the purchasers were bound to pay the amount 
decreed by the appellate Court oa the 25th January, 1914 : 

Held, that the purchasers were bound to deposit in their application under 
section 83 of the Transfer of Property Act, the excess amount decreed by 
the &ppellate Court. The purchasers had nq higher rights than thelr 
vendors and the salo having been made daring the active. prosecution of 
the litigation between the mortgageos and. the mortgagors, they woro 
bound by the result of the litigation, 

That the mortgagees by paying the Govornmeat reveuue were entitled to 
add the sama for the purpose of ascertaining their total doos under thelr 
mortgage. Shib Chandra v. Lachmi Narain э 85 

Deposition of witness put in by defence unde r section 388 of the Code of 
Criminal Procedure, if evidence in Sessions Court; see Assay in 


evidence em e m ses 
Devolution of property of owner T widow and aon; see Burmose 
Budhist Law w 


Discharge, valid —Change of атабы еш карайы i to ) the person 
benx&cially interested in the fund у see Deposit 


Dispute concerning laud—~Criminal Procedure Codes (Act V of 1898), с 


Seca. 144, 145—Magistrate, if cam direct subordinate Magistrate te 
institute proceedings under section 145— Materials on which to base 


` proceedings. 
The Distdct Magistrate has no authority in law to direct a subordinate 
Magistrate to institute proceedings under section 145 of the Coda of 
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Dispute concerning land —(Cenid), 
Criminal Procedure. Whother such proceedings should or should not 
be taken is entirely a matter within the Magistrate’s own discretion. 

Where the District Magistrate in his judgment stated: “Tho Magistrate 
should include the whole of the disputed land. wif such action is called 
for by the circumstances of the case’? : 

` Held, that the order was intended to leave the Magistrate free to exercise 
his own discretion in,the matter. 

That as tho Magistrate in the pres»nt case had ample materials before 
him on which to bise the amended proceedings, he acted within his 
jurisdiction in ordering proceeding to b» converted Into section 145 
proceeding from section 144 procesdiag. Nrlpsndra Chandra Sen v. 
Sasadhar Saha iis is e" 297 

Document, edmissibillty of, when to bs decided —Criminal. cass -opalo of 
prosecution ; see Misdirection a ia one тоб 
, material alteration in —Origin of the tenancy ; see Kabu liat m" 173 
‚ material alteration in—Suspension of rent—Additlonal rent for 
excess M RDUM under section 50 of the Bengal Tenancy Act ; 
see Kabuliat EN E us af s 173 
Dower debt—Decren in dower suit cresting a charge upon preperty ; see 
Muhammadan Law "^ E ene 187 
—-— debt— Unsecured— Bona fide DA for valus from the heir of 
deceased husband у sve Mühammadao Law S € r. 187 
Dying declaration, how proved ; see Admissibility ia evidence = 584 
——— declaration, part of, if aimistibla in evidercs—Dyiog daclaration 
recorded by Sub-L[aspzc'or—Dsath of Sub. Inspectot before trial ia 
Sesalons Court ; 54 Admissibility ia evidence m Em 584 
—~— declaration record:d by Sab Inspector—Death of Sub-Inspector bafore 
trial in Sesslons Coart—No cross-examloatlon Evidence Act, Soc. 43 3 











see Admissibility in svidence ner а s 584 
Ekrarnama between two Hinda sisters curtalling the jus accrescendi | see 

Will, construction of d «s ix 481 
Enhancement of sentence— Application Бу aplanat T uide a of 

sentence ; see Rovision m - m 196 
— of sentence — Application by complainant—Accused convicted 

on his plea of guilty ; see Revision x 8 rm m 176 


Eutrles in Kbatians prepared for the purposes of settlement under Regu- 
laton VII of 1832—-Title—Rocord of fact for calculation of reveoue ; , 


| ses Settlement isi ea m - “i 543 
Equitable charge upon immovable property, lf requires registration j tte 
Registration “> ‘ae eee 99 
,Evldence—Hoidence Ac (lef 3554 Sve, 6 —S'ale nini af aio as (o whit 
ker child said. 


The statement of the girl’s mother as to what the girl sald is not evidence 
of the fact that she was bitten by a leech. [t could possibly be mused- 
to corroborate or to contradict the statement niade by the girl.. By ,itwelf » 
it would not be a substantivo evidence of the fact that she had been-so : 
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Evldence—(Contd.)- 
bitten. The statement waa not relevant under section 6 of the Evidence 


Act. Sreeharl Swarnakar v. Ешрәгог 
—~——, &dmissibllity in—Agrenment to execute а registered sale deed— 
Sale deed not registered —Suit for nee performance of agreement ; 
see Specific performance s" РА T mE 
— ——, inadmissible, if admissible Evidence Act, Sec. 66—Secondary 
evidence given —Original not produced nor called for—Notice, dispensing 


with ; see Kidnapping M s DT ETIN 


—— —— , secondary, as to contents of a lottor, if admissibie in evideace—No 

* objection raised as to the giving of evidence -Letter neither produced 
nor called for ; ми Kidnapping „ ; 

of conduct — Final decree ; see Appeal, if Sancta‏ — سس 

Evidence Act, Sec. 6-—Statement of mother as to what her child said ; 
Evidence m 8 on ED 

—————, Sec. 33—Dyiug declaration recorded by Sub-Inspector— 
Death of Sub-Inspector before trial in Sesaions Court-—No cross-examina- 
оа; see Admissibility ia evidence  ... * 


— — 74, Sec. 65 Cis. (а) and (c)—Roception ot РЕГГИ сааш 


Salidedey of search ; ме Kidnapping ms ТЕ 
سسا‎ ———, Sec. 66—Inadmissible evidence, if admissiblo—Socondary 
evidencs of contents of letter given—Letter not produced nor called 
for —Notice, dispensing with ; ses Kidnapping ss on 
— ———,‚ Sec. 66— Onl evidence to prove the contents of а letter— 
Letter neither produced nor called for—No objection raised to the giving 
of evidence- Dispensing with notice ; see Kidnapping 5 es 
—~—— ,س‎ Sec. 80, elements of $ ses Misdirection vis : 
‚ Sec. Bo, if deals with question of admissibility of dicus 











ments; see Misdirection - m 
» Secs.. 143, 154—Leading E DE witnoss 
hostile ; see Misdirection ET eee ~ 


CÓ, Sec. 167, if applicable to decision of High Court when exer- 
cising Its powers under Cl. (26) of the Letters Patent ; sez Miadirec:ion ... 

BExparte decreo —Legality -Application by defendant fer adjournment on 
the date fixed for hearing rtjected~Time allowed fer adducing 
cvidence—Suit decreed ox parte on that very day. 

On the date fixed for the hearing of a sult the defendant made an applica- 
tion for adjournment on the ground that he was ill, The Court rejected 
the prayer but allowed him 5 days! timo to adduce evidence, The Court 
then took plaintiff's evidence and without waltlog for the sald 5 days 
decroed the sult ex parte on that very day. An application was made to 
ect aside the ex parte decree which was refused : ‘ 


Held, that tho triel Court was not justifiod In passing the ex parte decree 
+ on that тегу day and consequently the decree was wrong in form. 


Rajabala Dasi v, Jai Chand Lal Babu > >». C^ npo 


524 


487 


593 


593 


467 


549 
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Hxparte decree, lf can be passed ~ Application for postponement rejected but 
time allowed for adducing evidence—Suit disposed of on the 7 day tho 
application was rejected ; sve Hs parte decree sé 549 
Execution—Appeal from amonded dectoe—Time, maining of ; see кй ой 13 
—— ——— Time, from whan computed—Appoal : ree Limitation eee 12 
——, application for, whether a *fresb' application or merely ia conti- 
nuation of a previous ons ; see Limitation os 345 


mw —., right to, of mortgage decree— Sub-mortgage of дессе altor appli. 

cation for execution by the mortgagee--Agroement between mortgages 

and Sub-mortgagee that the latter will realise the amount lent by execu- 

thon, if can jointly execute the decree~-Civil Procedure Code, О, 21 

R. 16 у see Limitation A *13 
—— —— of mortgage 5 of ki after application for 

execution by the mortgagee —Agreameot between mortgages and Sub- 

mottgagos that the latter will reallse the amount lent by execution — 


Sub-mortgagoo, if can Jointly execute the decree ; res Limitation E 12 
—— — —— proceedings, continuation of, what is not; ser Limitatioa P 345 
Executing Court, if can eaquire whether the final decres ceased to hara any 

effect ; see Appoal, ЇЇ competent - T ate 566 
Brecutor—FPersenal Шау —In lemnity—- Smit fer rent—Discharge of 

executor. 


A, a patuldar, died after executing а will, leaving his sons defendants 
Nos. з to 4, Defendant No. 1 his brother, was appointed executor. 
The patni was sold after A's death in execution of money decree against 
A and was purchased by defendants Nos. 1 to 4. Tho defendants Nos. т 
to 4 defaulted in the payment of pntni rent for the years 1328 and 1329 
B.S. Tho plaintiffs purchased the putai at a sale held under Reg, VIII 

' of 1819 in 1331 for arrears of rent. for 1330 B. S. Defendant Noar was 
discharged from his position аз executor before the Institution of the 
present sult for -recovery of arrears of rent for the years. 1388 and 1329 
В, S. Prior to the present sult the rights of defendant No. 1 and defen- 
dante Noa. з to 4 were adjusted by a partition deod : 


Held, that though the rent for which the suit was instituted accrued due 
during the period when defendant No. 1 was inc hrge of tho estate as 
executor, he, the defendant No I was not personally liable for the rent. 


That ва the putai was purchased by the executor defendant No. т in the 
ordinary course of management with asscts which came Into the bands of 
the executor at the time of the death of the testator, and in the absouce 
of any proof that the putni did not bring any income daring the porlod 
when it was in poatesion of defendant No.1 as executor, tho latter was 
'entitled to be Indemnified out of the testetor’s ostato against the Habi- 

. litles which ho had properly incurred. 

That the plaintiffs with whom the executor contracted to pay rent stood 
[n the sboé of the executor and had the same indemnity as the executor 
had against tho testator’s estate and the executor had a right to an 2 
Indemnity out of the assests of the testator’s estate. which included the. 
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Executor— (Conid,) 
after-acquired assets, namely, the putai. Rajendra Narayan Basa 
Sarbadhicary v. Dobendra Nath Makhopadhya us V o in 


— — —— , if entitled to be indemnified out of the testator’s estate against 
the liabilities properly incurred— Purchase of putnl by executor in the 
ordinary course of business with assets of the estate—Salo of putni under 


Раа! Regulation ; sey Executor ove m us Та 
——, if personally liable for rent of a putai tenure—Rent accrued due 





when the executor was in charge of tho ostato ; see Executor ove 
Fact, finding of, of the Judge of the first appellate Court, when cannot be 
reviewed or modified by the higher Court ; see Second appeal - 
=, findings of, concutrent— Practice of Privy Council; ses Concurrent 
findings of fact se Js 
mw, question of— Person, originally aboriginal, if adopted the Hlada Law as 

a wbole in matters of succession ; see Primogoniture E ae 


Family custom of primogeniture, if wiped out by xemlndar's taking а new 
!^ settlement from Government ; see Primogeniture ad 
Flaal decree, effect on ~Appeal against preliminary decree brought before or 
after the passing of final decrao—Appellate Court setting aside or vary- 
ing the preliminary decree see Appeal, if competent one - 
decree, function of —Prelimiaary decree ; sse Appeal, if competent. ... 
Finding of fact of the Judge of first appellate Court, whea cannot be 
reviewed or modified by the higher Court з see Second appeal si 
Findings of fact, concurrent --РсасНсе of Pdvy Council; see Concurrent 
findings of fact = E 
Firm responsible to the person beneficially Т" іа the fund, if Te 
authority to change its investment and give а valid dischargo for its 
repayment ; see Deposit aoe oon vis 
Foundation of jurisdiction of High Court pas Act XIII of 1865—lastru- 
ment of charge signed by Magistrate and delivered to ths clerk of the 
Crown у эв High Court, jurisdiction of w m uS 
Purthor enquiry—Puljcbie errer—Superior Court-—~Criminal Procedure 
Code (Act V af 1898), Sec. 457. 

А revising Court has jurisdiction to order a further enquiry on the mmo 
materials. 

A superior Court should hesitate before exercising its power under section 
437 of the Code of Criminal Procedure to order further enquiry unless 
there are palpable errors in the decision of the lower Court. 

Where the District Magistrate la ordering further enquiry has not given 
any indication Їп his judgment that there have been such palpable errors 
in the judgment of the trial Magistrato, ho is not justified in holding it 
to be wrong. Sulav Chandra Das v. King-Hmporor - 

Government entering into possession bfore Issue of notification undor the 
Land Acquisition Act—Award of compensation for such occupation у see 
Compensation 2 Е - - e 

Grant, Indian —Rules of English Law, аз to real property in England ; see 
Second appeal - era See w - 
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Grant of permanent, makurrari, heritable and transferable tenuro— Minerals, ` 

if pass by the grant ; ser Second appeal m m 3o 
Grantor parting with all his rights (Includlag anderground rig hts oc minorala) 

In favour of grantee —Presumption ; see Second appeal vee owe зо 
Guarantoe, dead of, constraction of—Mortgage ; see Suit, malntalaability of | 303 
——— —, how construed ; see Suit, maintainability of As "s 303 

—~, what is ; res Suit, maintainability of € E ne 303 
Hereditary shebaitshlp—Claimant, if to show that he is helr of the 

founder —Heir of the last shobait $ ses Doclaratory suit ss 382 
High Солт, if can alter the finding and convict the accused— Charge adds: 

section 120B, I. P. C. —No conviction ; see Projudice ts see 6 473 
=m a, interference-——-Enhancement of sontenoe—Application by com- 

plainant—Inadequacy of sentence ; see Revision - 176 
—— ——, Judge of, in session, to quash a commitment; see jd Court; 

Jurisdiction of ж tes - 408 


——— ——, jurisdiction sf —Üom mit mant, quaking MES ичтен te High 
Court Sessloms—Presilency Migistrate, duty of—Reference to High 
Court, when cat he male by Presidency Migistrate—Criminal Prece- 
dure Cade (Act V of 1399), Secs, #10, 215, 353, 373, 432, 532. 

The power of referenc* conferred проп the Presidency Magistrate by sec- 
Нор 432 of the Code of Cdminal Procedure is confined to questions of law 
which the Magistrate requires to decide in order to perform hls duty in 
disposing of the case before him ; and the Magistrate should not refer to 
High Court questions of law unless they are matters upon which he has a 
duty to make up his mind. 

Under Act X11] of 1865, the foundation of the jurisdiction of the High 
Court was tha written instrament of charge (or as İt is now called the 
order of commitment) signed by the Magistrate and delivered by him to 
the Clerk of the Crown. It was only after charges so made had been 
recorded that the accused were to be deemed to bave boon brought 
before the High Court Іа due course of law. After 1865 the power of 
the Court to quash an indictment had become power to quash the charge 
comprised In the written statement of charge delivered by a Justice of 
the Peace to the Clerk of the Crown, 

Tho written instrument of charge has a double aspect: it ія In tho first 
place an order of the Magistrate, and In the second place the foundation 
of the jurisdiction of the superior Court. 

The internal arrangements of the High Court are dealt with by its Rules 
and the Criminal Procedure Code does not decido what functions can be 
exercised by a single Judge or must be exercised by a Division Bench. 
It deals with the High Court as one and the definitions of High Court аго 
not intended to do more than to point to the Court itself so as to distin- 
guish it from other Courts, 

The concern of the Judge of the High Court with section 215 of the Code 
of Criminal Procedure is that he is bound to see that he does nothing 
which the section prohibits. EC $ 

Section 532 of the Code of Criminal Procedure is directed to the case gf ` 

۰ 
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High Coart—(Cenid ). 


commitments that are bad by reason of a defect personal to the com- 
mitting officer. It envisages a Magistrate purporting to exercite powers 
duly conferred upon htm and this is a reference to section 10б. The case 
supposed fs one in which everything that has been done has been regular 
but the person who has committed the accused for trial is not empowered 
so to do, This section has no reference to а case in which a Magistrate 
who has general powers to commit an accused parson to the High Ccurt 
commits an accus?d over whom ho has no jurisdiction or commits him for 
an offence which, upon а true con&raction of the Code, fs not triable by 

S Court of Session or High Court. For the limited purposes of the section 
the Court of Session as well asthe High Court has to make up its mind 
whether to accept a commitment or to quash a commitment, The section 
is а coring or remedial section and it mast ba strictly iaterpreted ia the 
interests of accused persons This section does not assume or imply that 
the High Court at a tria! has no other authority to quash a commitment. 

Section 273 of the Code of Criminal Procedure, which gives a special 
power ta High Courts, has no reference to cases of illegal commitment. 
Xt is Intended to provide a short and effective way by which charges 
which have no merits may be disposed of. 


A Judge exercising the jurisdiction of the High Court under the Presldency 


Towns Insolvency Act being of opinion that there were grounds for 
thinking that certain Insolvents had committed offences under section :03 
of tha said Act, made a complaint under section 104 thereof to the ICh ief 
Presidency Magistrat» of Calcutta. Tho Magistrate formally committsd 
the three accused to the High Court Sessions. The cass camo before 
Buckland, J., in the Ordinary O.iginal Criminal Jucisdictlon of the High 
Court. Tho learned Judge took the view that «4 on conviction for an 
offence under section 103 of tho Presidency Towns Insolvency Act, the 
maximum punishment to which the accused is liable із imprisonment for 
s term which may extend to 3 yoarsand as there is no provision for 
imposition of s fiae in addition to imprisonment, it was not possible to 
say of the offence charged that it could not be adequately punished by 
the Magistrato who has power to impose 2 years’ imprisonment. Io this 
view, belog of opinion thatthe commitment was illegal, Buckland, J., 
directed thatthe commitment be quashed and that the record, with а 
copy of his Judgment, be returned to tho Chief Presidency Magistrate in 
order that he migat deal with the complaint according to law. When 
the matter went back to the Magistrate, the accused filed a petition con. 
tending that the order of Buckland, J., read as a whole amounted to a 
discharge of the petitioners. Tho Chief Presidency Magistrate, acting 
under section 432 of the Code of Criminal Prooedure, asked the Hon’ble 
High Court to express its opinion, in substance, upon three questions : 
(т) Whether the learned Judge at Sessions had power to quash tha com- 
mitment ; (2) Whether he was right in law In quashing the commlte ent 
for the reasons given by him yaad 13) Whether it is competeak for tho 
Magistrate to proceed In the absence of & fresh complaint or whether he 


bas. THE CALCUTTA LAW JOURNAL, . [Vor, i. 


High Court—(Centd.), 
can proceed with the case as it stood prior to his pasting the order of 
commitment t 

Held, that for the purposes of this case the Magistrate should have taken 
the order of Buckland, J., авап effective order qaishing the commit- 
ment and proceed with the caso as в warrant case under the provisions 
of Chapter XXI of the Code of Criminal Procedure. 

That It was necessary forthe Magistrate in this case. to go beck to the 
point at which he took cognizance of the complaint, The Magistrate 
must begin the trial afresh ander section 35a of the Code of Crimina 
Procedure, There was no neod whatever for а fresh complaint. 

That it was not open tothe Chief Presidency Magistrato to ignore the 
order of Buckland, J., and to treat it as nal] and void. The order of 
Buckland, J., was a valid and subsisting order. Emperor v Girish 
Cirtader Kunda - m tes Kk - 

———— ———, when interferes with the verdict of jury 3 see Reference im 
High Court's power to send back the case under section 66 Cl. (4) of the 
Income Taz Act to the Commissioner for further findings ; ses Remand .. 


in the Criminal Procedure Code, what is Intended ; see High 





Court, jurisdiction of ЭЕ ns me 
Hindu Law of succession, adoption of—Person, originally aboriginal — 
Question of fact ; ree Primogeniture а "T es 
Hire purchase agreement—Default in payment of instalmeots— Time 
extended —Discharge Of saroty as а whole d a 
Holding, abandonment of ~Non-paymeat of reat for a very short period ; sve 
Abandonment - ЖЕТ m - m 


Hostile witness—Public prosecutor asking permiselon of Coart to put ques- 
tions to witness which might be put by the adverse party; see Mis- 


direction e m T pir X: ins 
Illegality in the award, if can bo walved by the conduct of party у see 
Award ove m" m one T oo 


Inadmigsible evidence, {f admissible—Evldence Act, Sec, 66 —Secondary 
evidence given——Original not produced nor called for—Notice, dispensing 
with ; sse Kidnapping - AE 

Income tax —Salami—Lezse —Forfeltura clause — Watery Resettlement 
Incomes Tax Act (XT of 1922), Secs. 0, 10, 

Where the asseasoo is the owner of property consisting of aay building or 
lend appurtenant thereto, the statute charges him upon the, basis of a 
notional income the’ amount of which is computed by finding the 
bene fide annual valas and making the deductions therefrom which are 
allowed by section 9 of the Indian Income Tax Act. Where tho assessee 
has only a limited interest, namely, the interest of a lessee for so years, 
section 9 may bs inapplicable, If the clrcumstauces are not such that the 
aneates can be regarded as carrying on a business in house property, the 
asseavoe cannot be made Hable upon princlples which are applicable only 
to persons carrying on business, t 
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om Рок. 
Income Tax —(Conid.) 

i Where the letting ou: of property upon loase for saJami and for rent, the 
forfelting of lease whera possible and the exaction of fresh salami and 
increased rent are all acts done in the carrying on of carrying out of а 
business in house property, that sum was earned as part of a rof 
of the business, and is assessable accordingly to tax. But the  asseseoe 
witl be entitled to the allowancs in respect of depreciation on bulldings, 
machinery, plant or furniture prescribed by cl. (vi) of sub-section (3) 
of section IO. ‘Profits’? implies а comparison between the state of, а 
businces at two specific dates usually separated by aa Interval of a your, 
and if the company із to be regardod as dealing in house property by 
letting ont for pre nium and rent [n the course and for the purpose of 
its business, the money value of the extent to which at the end of a 
year it had bettered its position by such moans will ba assessable as 
profits. If its position has been bettered by other monas, from causes 
not directly connected with tha business of the company, the enhanced 
value though realized is not part of the profits of the business, Brey 
thing depends upon what the business Is 

If the expenditure reqairad to obtain the income from the capital asset is 
negligible the case is a cass of a man In receipt of acloar revenue 
therefrom. If вото considerable expenditure is necessary before the 
anaual return can be obtalaed then the history of the your will bo stated 
in the form of a “Trading” of “Revenue” account or account of the 
receipts and expenditure daring tho year. It is сатпа! when 
accounting on this basis to exclude from either side of the maccoant 
matters which in subatance represent only а riso or fallin the valno of 
the asset from which revenue із derived as distinct from the net revenue 
Itself or which represent only а change In the from of the investment, 
whether tho change be а change {nto money ог {nto soma other form of 
property. И 

Cases of salami or premium upon а lease may present considerable difücul- 
ty in malotaloing the distinction betwoen capital and revenue accounts. 

The asecesces wero a limited company who in 1923 took а lonse for 50 years 
from the representatives of В of certain properties which included the 
premises known as 100 Clive Strost, Calcutta. This lease was subject 
to a building lease previously granted In Juna, 1930, by the execotors 
of the will of R, whereby the premises тоо Clive Street were demised 
for so years to the Tata Industrial Bank Limited on a monthly rent of 
Rs. 5,000. Tho Tata Industrial Bank Limited had pald а premium or 
salami of one lac of rapees and by tho terms of the lease had undor- 
taken to demolish the building thon standing on the demlaed premises 
and to erect thereon a new office buildiag ia accordance with conditions 
to be approved by the lemsors. In August 1023, tha Tata Industrial 
Bank Limited haviog expended a large amount of money upon the erec, 
tion of the new building went Into voluntary liquidation for the purpose 
„of а scheme of amalgamation with the Central Bank Limited. Thero- 
upon tho asresscos taking advantage of и forfeiture classe in the lease 
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income Tax —(Centd, ) 

of 1920," which; gave power to tbe lersors to re-enter i£ the Tata Indus- 
trial Bank Limited should go into liquidation, clalmed to determine the 
lease and demand immediate possession. The Central Bank of India 
Limited, faced with this claim, compromised with tho assessees who 
waived the forfeiture and agreed to a transfer of the lease to the Central 
Bank Limited in consideration of a lump sum payment of one lac- of 
rupees and а further monthly payment of Re 750 doring the residus 
of the lease. The sum of cne lac was paid by the Central Bank 
° Limited ‘to the asses ees on the 2150 December, 1923. Income tax 
authorities for the усаг of assesement. 1927-28 claimed to treat this 

sum as part of the asscesable Income of tho assessees t 
Held, that the sum of one lac of rupees paid by the Central Bank was 
to be regarded as а Salami or premium ín the ordinary sense but could 
not be treated as an assessable income. in re Gooptu Estate 














Limited a8 n di ii - 375 
“Imcome Тах Act, Sec. g~ Lessce for 50 years 3 ree facons tax Hi 375 
— , Sec to Cl, (vi) of Sub-sectlon (2)—'Profite! ; ses Income 

fax es n p M T a 375 
— —— , Sec 66'4)— High Coui's power to send back the case to 

the Commissioner for further findings ; see Remand ses me 300 
Incomplete award, if and when binding ; see Award — yit 343 

award, if cao be астей ; тег Award s si 323 
Indemnity—Liability properly incurred by executor In the management of 

the estate ; see Executor - eis 79 
Indian Succession Act, Scc. a14,- how to be Ышш ; see qo 

certificate “г m — e 239 

— —— Sec, 2 214 Cls () & (3%, scope of 3 sce Succession 

certificate © i as ten” - 239 

— س‎ — , Sec. 373-—]urísdiction— Reasonable and sensible 

claim Debtor of, a deceased person у ses Succession certificate 239 
Inheritance = Devolution of property of owner leaving widow and son у sce 

Burmese Budhist Law te Е ET „ ows 192 
inquisitorial proceeding, Court, if can  hold— Accused, reticent р ses 

Kidnapping en 8 ы А 593 
Insolvency, notification of a party ої— БЕРЕТТА of offer ; see Specific 

performance ө ow " et, te 203 
Interest, compound, agreement of dealing between parties у ses Compound 

interest m ^ T -T 183- 
Interference by High Cout— Privato РЕР зме Revision we 126 
Invalidity of award, if can be pleaded after acting according to award, see 

Award m -en m ys 323 
Investment, if can be changed—Firm respensi ble to ; the person a beneficially 

Interested їп tho fund—Valld discharge for repayment ; see Deposit ... ' 551 


Jurisdiction—Criminal Frecsdure Code (Act V af 1898), Secs. 133, 13094 — 
Magistrate making ecer enquiry as to existehce of right to subordinate : 


Magistrate Test. т : 
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Jurisdiction —(Cenid.) 5 
` In proceedings under section 133 Criminal Procedure Code -relalirg to 
alleged obstruction of a public gppafk, the opposite party (the petitioners) 
denied the existence of the right. The Magistrate passed ап order 
maklog the case over to a third class Magistrate for enquiry and to 
report to the existence of & public path, His report was submitted and 
the Additional District Magistrate took the report into consideration and ° 
acted upon it by passing an order declaring it to be a public path, 
Matters thon proceeded before a Jury, the majority of whom found that 
the obstruction should be removed « : 
Held, that the Magistrato had no ju-isdiction to make over the enquiry to” 
* asubordisate Magistrate, 
That under section 133 of the Code of Criminal Procedure the — 
should be in the hauds of a District Magistrate and not in tho hands of 
a Magistrate having 5rd class power. 
Tho test was whother there was or was not reliable evidence in support of 
the denial ot the existence of the alleged public right. Inasaddar АН. 
v. Isimutia a ie 
of Civil oia sd ultra vires and illegal ; 5 see Ratiog 
—— —— of High Court, ая to dune of charge; see High Court, 
jartadiction of $e is M РЕ 
Jury, verdict of-—Reference—Criminal >; ocedure Cede (Act Vif 1898), 
Sec. 307—Culpable hemicide— Medical evidence and gest mortem repert 
inconsistent with the grosecution stery ef murder— Deposition of the 
medical oficer before the committing Magistrate tenderid in evidence in 
the recorded form before the jury Medical Oficer met called Leforo the 
jary—Umparionadle carelessness om the part ef the prescculer— Mis 
carriage of justice—Verdict ef acquitial justified—Time of dsath— 
Opinion of medical effcer after pest mortem cxaminatisn te be recorded 
ai the earliest opportunity. 

The accused wastried проп a charge that ho. on the 14th April, 1933 
committed culpable homicide by killing his wife by an instrument. Tho 
defence was that while the wife was cooking in the kitchen a part of the 
wall fell upon her and she died at a time when he was absent bat which 
he discovered after returning home. Тһе medical evidence was equally 
incons'stent with the view that the waji fell down upon the wife aad 
killed her as with the viow that she was beaten to death with any Instru- 
ment by the accused, It further says that the death might have taken 
place 3 days bofore the post-mortem examination, which was held the 
next day after the alleged date of occurrence, The only thing dono was 
that the deposition of the medical offcer, who held the post-mortem 
examination, was pot in before the committing Magistrate as part of the 
evidence but the medical officer was not called and examined. before the 
jury 1 

Held, that in а case of this typo where everything depended upon the 
medical evidence and upon the jury being able to satisfy themselves as 
to what the medical facts really were, the prosecution bad no еъ to 
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Jury —(Contd,) 

stand merely upon the deposition In Its recorded form ; that it was groes 

carelessness on the part of the prosecution not to call the medical officer 

himself or to give any medical evidence ín the hearing of the Jury, when 

the statemeat given asa medical opinion by the Doctor who held the 

post-mortem was utterly inconsistent with the prosecution evidenco. 

Held, farther that in serlous casos of murder or of manslaughter the Jory 

cannot convict the accosted unless а proper exposition and explanation of 

tho medical evidence fs given vive төсе by a Doctor who can deel with 

the matter and satisfy the fury. The jury are quite entitled to be fully 

satisfied, ` 


Held also, that under the circumstances of the omse the Jury was entirely 
right in acquitting the accused ; that Jt was not occessary to hold further 
enquiry Into the matter. 

Held (per Buckland, '.). The medical officer who makes the post. 
mortem examination should record at the foot of the post-mortem report 
form the length of time which In his opinion has elapsed since doath took 
place. Emperor’ Debsndra Naralo Chakravarty .. ra 1 

—~, verdict of, High Court, when interferes with ; ге Reference аз 518 
——,‚ verdict of, when can be set aside—Review under Ci (26) of the Letters 
Patent ; ree Misdirection 3 Ves FE ET 106 

Kabullat—Meterial alteration Pree’ ө! ausremcien of rent—Preef e 
additional rent for excest- land—Prestmption arising under Bengal 
Tenancy Act (VIII of 1885), Sec. 50, rebuttal ef. 


Whenever any instrument is purposely altered by a person In lawful 
possession of itin a material part of it, the Instrument іа vold for the 
purpose of enabling any person to sue on it or to defend himself by 
using it as а direct defence depending on its obligatory foroe as an 
Jastrument, 


A landlord in a proceeding under section 105 of the Bengal Tenancy Act 
put forward a Kabullat aid asked for Ra. 5 to bo allowed because that 
sum war, on the basis of the terms of tho Kabullat, a suspension of 
rent on account of 34 bighas of the holding being submerged under 
water at that tims. He asked secondly for enhancement of rent because 
of rise in the price of the crops and thirdly additional rent for additional 
arca. The Kabullat showed that the jams was created iu 1275. 
In that Kabullat there was an interpolation, 'Measarement of the land 
will bo made in accordance with the terms of tho Kabullat by a rasi 
of 80 cubits, т cubit being equal to 13 Inches! : 

Held, that tho Kabuliat was not evidence at all on the part of the landlord 
as regards Rs. 5 the suspended rent, as to additional rent for excess 
ares, and as to rise ín tho price of staple crops. 

That tho Kabuliat could not be used to show the origin of the tenancy to 
robut the presumption arising under section 5o of the Bengal Tenancy 
Act. Haran Chandra Karmakar т Kishori Lal Ghosh. „> 273 

Khatians үг траге for the purposes of settlement under Regulation VII of 
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Khatinns—( Contd.) 


1822, entrles In, if confer title on the persens in whore favour they are 
mide—Record of fact for calculation of revenue 3 see Settlement Nee 

Kidnapping —Jadias Penal Code (Act XLV ej 1860), See. 366—‘Ferced 
or seduced—One charge of kidnapping and abduction—Accused 
reticent—Inguisttional proceedings Evidence Act (1 of 1872), Seca, 
6s, 66—Centenis of a letter—Nolice to produce net gioen—Suflciency 
of search. 

Tho word ‘forced’ in section 366 of the Indian Penal Code (“In order 
that she may be forced or seduced”) Is used in its ordinary sense, which 
includes forced by stress of circumstances. 

The word ‘seduced’ in section 366 of the Indian Penal Code (“In order 
that she may be forced or seduced”), though sometimes used to mean 
to induce a girl to part with her virtue for tho бги act ol seduction, also 
means subsequent seducilon for further acts of ШОЕ Intercourse. 

Uf the girl [s 16 or over, she can only bo abducted and not kidnapped, but 
if she із under 16 she can be kidnapped as well as abducted ff the 
taking is by force ar the taking or enticlug is by decei tful means. 

A charge setting out charges of kidoapping and abduction under section 
366 of the Indian Penal Code, is not bad. 

1f an accused prefers to bo reticent, the Court should not hold an inquisi- 

- torial proceeding. 

Tho fact that the accused declines to make a statement w ill not necessarily 
Indicate to the Judge that the accused cannot like to answer specific 
questions put to him, 

Where oral evidence was given to prove the contents of a letter, which was 
neither produced nor called for, and uo objection was raised to the 
giving of evidence, the secondary evidence was inadmissible under вес» 
tion 66 of the Evidence Act and the subsequent dispensing with of the 
notice would not паке the evidenca admissible that was inadmissible at 
the time it was given. In this case, it was held to be a technical defect 
of procedure as also it was not а case under section 65 C1 (а) but under 
Cl. (с) of that section. It was therefore only a question of sufficiency of 
the search that should have been made for justifying the reception of 
secondary evidence. Profulla Kumar Bose v. Klng-Emperor  .. 

Laches Final decrog : see Appeal, if competent. 
Landlord; when can re-enter on. the ground of bandorê Brook | see 
Abandonment m aes "- m 
Landlord and tenant—Jnierfering with water seiph—Tenand sufering 
from scarcity of fresh water—indian Penal Cede (Act XLV ef 1860), 
Se, 430—-Right infringed -—Intention~Preper course jor tenant te 
fellow, 

A cotain Abad, which a few years ago janglo, was made cultivable to 
som extent by ralsing Bunds to protect it from rivers which surroun 
ded iton three sides, It was divided into three Chaks. The come 

„ plalnants were the tenants of one of these Chaks. In this Abad, there 
Were а large number of small as well as some large Kbals and the 
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Landlord and tenant —( Contd.) 

opening of the large Khals was controlled or closed by sluice gates. -In 
the ordinary way during the rains these Khals got filled with rain 
water which was not saline or not so saline as the river. water, After 
the rains and at a timo when there were no crops or agricultural opera» 
Hons going on, the Maliks recently made up their mind to fish in à 
special manner, that is to say, by cutting the Bunds of the small Khals 
so as to let out a considerable amount of water and then placing what is 
called Khait or obstruction of some kind «t intervals along the small 
Khals and baling the water out into the’ next. higher part, For pur- 
poses of fishing In this “manner, the Maliks forthe first time emptied 
out а] tho small Khals with tho result that tho tenants of the Chak 
suffered from a scarcity of fresh water : 

Held, that before the landlords or their agents could be convicted under 
section 430 of the Indian Penal Code for interferfog with the water 
supply, it must be made abundantly clear that the landlords could not 
have a right to do what they did with reference to tho Khals. If the 
tenants had no legal claim to have the water in these Khals preserved In 
such a way that they could use it either for purposes of agriculture ог 


otherwise then, though the conduct of the landlords might be very, 


shabby or very objectionable, it was not an offence under sectlon 430 
of the Indian Penal Code, the essence of which was that they laten- 
tionally inflicted wrongful loss upon the tenants Such a case could 
only succeed where the right infringed was reasonably clear and plain. 
A complicated question of civil law was to be considered before It could 
be decided whether the tenants had any actual right to this water or 
sot. 


The proper course for the tenants, if they desire to assert a right to have 
the water in these Khals kept in such a way as they could use it, was 
to take proceedings for an injunction In a Civil Court or to take mea- 
sures by which the rights of the parties could effectively be ascertained. 
Ashutosh Ghose ә. King-Emperor - = 

Law, question “of—Terms contained іа к НГЕ amountiog to а 
binding contract between the parties у see Specific performance dis 

Leaso— Receiver, if cam grani—Hisrepreseniation or concealment of mats- 
rial facis — Disadvsamtageeus —Dekniler prepetriy—Beneft. , 

A Receiver has no power to lease a debutter property withont tbe sarction 
of the Court. Апу misrepresentation or concealment of material facis. 
from the Court in connection with a proposed lease would vitiate the 
authority of the Receiver to grant the lease. 

A lease is liable to be cancelled if it be disadvantageous and not for the 
benefit of the debutter estate. Srish Chandra Banerjos +. Deben- 
dra Nath Banerjee - der 

Lease for Safami and for rent—Fotfeltaro СТЕЛЕ ЕРТЮ of fresh Salami 
and incroased rent—Profit of business у see Income tax EE - 

— — of Debutter property, when can bo canceHed ; ses Lease 

Legitimacy, presymption as to—cohabitation; ses Mubammadan Law ES 
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Letters, agreement arrived at by, as concluded-- Cardins! points of a pro- 
\ posed contract defnitely agreed upon by letters—Reference to more 
formal agreement or subsidiary non-essential stipulations з ses Specific 

performance om m 
———, subsequent, jf can bo referred to “ie aid in construing the contract 
contained in the material letters; see Specific performance - 
—— -— ronatituting agreement-- Subsequent letters, if can be referred to to 
ald in construing the contract contained іо the material letters; see 


Specific performance ... "A "m - T 
Letters Patent, cl (25)-.Criminal Procedure Code, Sec. $37; see 
Misclrection T sak aia ube 
لق‎ v, cl (26) — — Evidence entirely circumstantial—Demeanour of 
witaeswes ; see Misdirection ET aie is s 
—— — cl (16) — High Court, power of, Їп review under cl (26) 
of the Letters Patent у see Misdirection ees ea os 





, cl (26}—Inordinate delay ; see Misdirection ... 
—— m, cl (16) —Retrial, order of— Opinion of trial judge on the 
polnt or points reserved or certified can not be supported; ses Misdlrec- 


tion Я wes xm ass ae Е 
6 cl (26)—'Therenpon’, construction of 3 see — Misdirec- 
tion ae — via m X. 


‚ cl (26)—** To review the case” applicability of—Point of 
law reserved by the trial judge— Certificate of Advocate-General ; see 








Misdirectoa ... E ae see 2 m 
—— ———, cl (26), review urder— Verdict of Jury, when сап be set 

aside j sve Mladirection — 
r, cl (6), scope of j see Misdirection ; m 
Liability, discharge of—Change of investment Firm responsible то the 

person beneficially interested in the fund р see Doposit EY ean 


Limgtatlon—Document bearing (insufficient Court-fee—Extra fee pald— 


Effect of ; see Court-fee At 


—-—— Civil Procedure Code (Act V 1908), “Sec. 48—Application for 
execution, whether a “fresh” application or merely in continuation of a 
previous one. 


Where an application for execution ls, having regard to the nature of the 
rollef sought and other surrounding circumstances, essentially different in 
character from а previous application which the decree-holder had 
viccually abandoned, and marks a substantlê departure therefrom, it 
c&nnot be regarded as а continuation of the execution proceedings 
initiated by the carller application, but must be treated as a “fresh” 
application for execution within tho meaning of section 48 of the Civil 
Procedure Code, 1908, and would be barred by limitation if presented 
mere than twelve years from the date of the decree sought to be executed, 
‘Maharaj Bahadur Singh v. A. Н. Forbes... К e 





* 140, 148—Transferee from. mortgages, een entitled io protection af 


Indiam Limitation Act (IX ef 105), Sec. р, Sch. Г, Art. 194, 


308 
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106 


106 


106 
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РАСЕ, ¢ 
Limitation —( Cond, ) 
Article 134 — Life-Lenant purporting fo act as absolute owner and deal. 
ing with the property at ruch— Kerminderman, accrual of rights of— 
New plea of lim tation. raised for Arst time in a ppeal— Material facts 
neither proved ner admitted —Continuous running ef time. 

. A defendant cannot be allowad to urg^ а new plea of limitation for the 
first tím: in ап Appellata Court ол a polat not taken -before the trial 
Judge, where n2 evidence had baen gi ven in the Court below to support 
the plea, and the facts which the defendant must establish to substan- 
tlate the new polnt thus raised are neither proved nor admitted, 

It is highly irregular for any Court elther to assa по without the admission 
of all parties that materlal facts are not {а dispute or to proceed to draw . 
lnferences from those facts where no evidence of them has been placed 
beforethe Court, 

When time has once commenced to run, It will not cease todo во by 
reason ofthe happening of any subsequent event (section g, Indian 
Limitation Act). ` 

Tho transfer of proparty by mortgage contemplated by article 134 of the 
Indian Limitation Act, 1908, is admittedly something other than an 
express transfer of the original mort gage. The article contemplates a 
transfer by a mortgagee purporting to transfor a larger Interest than that 

- given by the mortgage ocat any rat» ап joterest qnan cumbered by в 
mortgage. Ths Article is not, however, limited in its application to 
cases whore the mortgigee transfers the property mortgaged while still 
ostensibly a mortgagee, ndr to смюз where the mortgagee transfers 
possession which he had obtained quz mortgages. For the application 
of Article 134, it ls immaterial that the mortgagee should have thought 
he was absolute owaerif In fact he was mortgagee, and Immaterial 
whethec he got poasassion before, under or alter tho mortgage И in fact 
he purported to transfer the property to the transferee, 

Article 134 does not protect the transferee of a mortgage by expresa trans 
fer, nor does it protect a parson who has taken a transfer only of a mort- 
gago, but has taken it without his knowledge mistakingly supposing that 
he was getting something bat ter. 


In September, 1863, Thomas Skinner, tha plalatiff's fatbor, created a 
simple mortgage of the five villages іа suit in favour of Both Lakshmi 
Chand and Seth Gobind Das (hereafter referred to as the Seths), with a 
covenant to put the mortgagoossin possession on default of payment of 
principal and interest on tie dus date, The principal was not so paid, 
but the mortgagees did not enter iato possession daring the mortgagor's 
lifetime. In October 1864, Thomas Sklaner made a Will by which he 
left successivo life foterests to thies of his sons with ultimate remainder 
to his daughter, the plain in the present salt, Each Interest was 
contingent on the holder of the prior estate. dying without lawful male 
issue. In the next month. (November 1864) Thomas Skinner died and 
bis eldest aon Thomas Browne SkInner became tenant for life, but assum- 
ing in point of fact an absolute interest In the property and acting on the 
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Limitation ~ (Сені) 


footing that he was the absolute owner af his father’s Thomas Skinner's 
ostate in the villages, he, Thomas Browne Skinner in November 1867 
mortgaged the villages aforesaid, with possession, to the Seths for 
Rs. 50,000, which was expressed to include Rs. 43,294 due on the cri- 
ginal mortgage of 1863. In 1872, in executlon of simple money decrees 
agains: Thomas Browne Skinner, his equity of redemption in the villages 
was fold to the Seths, who therefore entered {nto possession of them on 
the footing of belog absolute owners. In December, 1898, the Seths, 
purporting to be absolute owners, mortgaged with possession the five 


„villages to the Nawab of Rampur "with all the proprietary and zemin- 


dari rights" and in September 1903 they sold the whole of the mort- 
gaged property (including the five villages in soit) to the mortgagee, :be 
Nawab of Rampor, in satisfaction of all claims under the mortgage. In 
April 1904 the Nawab of Rampur, describing himself as tho absolute 
owner of the sult villages, sold them to the defendant, Kunwar 
Naunihal Singh. 


The three sons of Thomas Skinner who were successively life’ tenants 


under his will having died, without legitimate male Issue, In 1900, 1913 
and 1919 respectively, the plaintiff (his daughter) suoceeded to an ateo- 
lute interest In the property of her fatter, Thomas Skinner, and she 
brought the present suit, In 1920, against the defendant, Kunwar 
Naunihal Singh, for redemption of the five villages : І 


` Held, (treating the suit #8 one to redecm the mortgage of 1863. 


created by Thomas Sk'nuer) (the defendant’s predecemors-[n-title 
not’ having scquired an absolute tile through Thomas Browne 


- Skinner, who took only a Iife-interest though purporting to act — 


as absolute owner in mortgaglig the property to the Seths In 1867) that 
the sult was not barred by Article 134, of the Indian Limitation Act 


and was well within the perfod of limitation prescribed by Article 1:9,” 


the statutory period of бо years, comput-d from the original mortga ze 
of 1863 not having uxplied when the plain: filed the present suit In 
1920, and that in any case, by Article 140 tho plaintif’s right to aur as 
а remainderman under her father’s will did not arise unti] 19:19, when 
on the death of her laat surviving brother without issu, the by virtue 
of the remalnder to her, became entitled to possession. James Richard 


Romel Skinner т. Kunwar Naunibal Singh po he 


Limitatlon—indian Limitation Act, (1A cf 1908), Sek, Т, Ari. 12]— 


Exclusion from joint family property—Intention te exclude Plaintiff 


ceasing to reside im family house and wit reigivming maintenance, etc., 


from the ether memécrs~Onua proband! om defenmdamis— Recitals im 
deed, аз corveberatcve cwidence. 


The question whether the plaintiff has been excluded from folat family 


property within the meaning and for the purpose of Article 127 of the 


Indian Limitatlon Act, 1908, must. depend upon the facts of cach parti- . 
anlar case. An Intention to oxqlade is ап essentlil element of the def. 


nition ofthe word ‘‘excluston” In the Limitation Act, and itis, there- 
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Limitation (Conide) 
fore, necesrary for the Cc urt to be satisfied that there was an intention 
on the part of those in contro] and posession of the joint family property 
to exclude the plaintiff from his share of the joint family property when 
he should choose to assert his rights. 

The circumstance that the plaintiff voluntarily ceased to reside in the 
family dwelling-house ; that the members of the Joint. family (in control 
and possession of the joint property) did not subscribe towards his main- 
tenance, education or marriage expenses, and that for many years tho 
plaintiff did not exercise his right to partition, while material for con- 
sideration, is Dot decisive on the question of his excltsion from the joint 
family property. 

In a suit by а member of a ioint Hindu family for his share io the family 
property, where the defence is that the suit ls barred by limitation, the 
enus prosandiis onthe defendant to establish that the plalot!ff was 
excluded from the Joint family property to his knowledge for more than 
12 years before the date of the suit. 

Held, ou the ev derce, (reversing the judgment of the High Court), that 
the defendant bad failed to discharge the өмит of proving the exclusion 
on which they relied. 

Recitals in a deed are admissible in evidence as corroboration of the testi- 
mony given by the party thereto and his witnesses upon material matters 
recited In the deed. Radhoba Baloba Nagh s. Abarso Bhagwantrao 
Shridh sis sie - - 5% M 135 

——— ран Limitation Act (ІХ of 1908), Sch. І. Arts, 181, 182— 
Amended decres Ареа Hxecutien— Computation of time—Terminus 
aquo—Cieil Procedxre Code (Act V of 1908), О. XXI. К. 16—Sub- - 
merigaget of the decree —Right to execution — Реттеп interested im the 
decree. 

An appeal from an amended decree lke that from any other decree post- 
pones the date from which limitation runs for execution purposes. 

The broad principle as regards execution matters Is that time із not com- 
puted from the date when the right to apply accrues but is postponed in 
cases where there із an appeal. 

A final mortgage decree was passed on the 10th of October 1917. On the 
8th April 1919 on the application of the décree-holder, that decree was 
amended. The Judgment-debtor preferred an appeal to the Court of the 
District Judge who modified the amended decree. From that decision 
an appeal was taken to the High Court which was dismissed on the 24th 
of July 1924. The decree-holder then presented an application for 
execution of the decree on the 18th November 1925 r 

Held, that the application was not time-bamed ; that the correct date for 
determining the time of limitation under Art. 182 of the fist schedule 
to the Limitation Act was the a4th July, 1924, , 

Alter the application for execution was presented by tho original mort- 
gages decree-holder a sub-mortgage of the said decree for Rs. осо was . 
made fn favour of K, the a pellant. which provided that “XK would be^ 
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Limitation—(Cont), ` 


competent to realize the above sum belng added as a party to the above 
execution case jointly with us, ..... ....K would be competent to 
withdraw the sum due to him together with interest and costs... n. ТТН 
Should the original mortgagees fail to рау the money lent within... su 
К would be competent to realize the sum due to him by bringing a suit 
against his borrowers or by execution of the abore decree in his own 
name" : 

Held, that K comes within the description of persons given by Rule 16 of 
Order XXI, Ccde of Civil Procedure, and has sufficlent interest in the 
decree to procecd with the execution. Nagendra Nath Banerjee v, 

Ambica Charan Chakrabutty — ... v ses 

Limitation det (1X of 1908 ), Sch, І. Arts. 110, igi ue by 
reversioncr for declaration—Subsequent suli fer possession after the 
death of widew—Canses of action, distinci— Reliefs, difereni—Cicil 
Procedure Cade ( Act V of 1908), О. з, R. 3—Sul! for Malikana— Grant 
ef certificate under The Pensions Act (XXII of 1871) —Right of action 
аз regards Malikana ~ Time, running of—Decree obtained against 
widew, effect en reverilenar— No. decre. against cvidew—Adwerse 
possession agains! widow, 

At the time when A died on the goth October, 1875, there were living 
his daughter, the plaintif, his mother, his widow (plaintiff's mother, 
hereinafter called mother) and his brothers widow (plaintifs aunt, 
hereinafler called aunt). Tho estate of A included several villages, an 
S annas share In the village of P—the other 8 annas share was owned by 
D-—&nd & house at W, 

After A's death the aunt got possession to the exclusion of the mother ‘of 
the plaintiff), of some of the villages or of a half share therein and also 
of the house at W. ; 

Ву a document dated the 15th. September 1880, D, the mother and the 
aunt affected to release the village of Р to the Governm.nt in return for 
a perpetual Malikama of Rs. 2000, one half of which represented the 
share of А? estate in tho village and the other half of which represented 
the share of D. 

By a sale deed dated the 6th Octob:r, 1880, D made over Bs 500, repre- 
senting one-half of her share in ths Malifana to the mother and aunt In 
satisfaction of his Indebtedness to A's estate. Thereafter the mother 
and the aunt recelved Payment of the Malikana of Ка, 1500 in equal 
moleties. 

In 1886 the mother instituted а suit against the aunt, seeking to establish 
her title ag an heir to A to the villages, or share of villages, in the aunt's 
possession, and to dispossess the aunt therefrom and to establish her title 
to the whole of the Мана of Rs. 1500. No reference was made in 
the plaint to the house at W. She obtained Judgment In her favour in 
Jay 1894 in respect of tho villages, but the Court held that in the 
absence of а certificate ander the Pensions Act, 1871, It was not com 
Potent to deal with the Майс. The effect of it was that the mother 
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recove ed possessfon of all the vil'ages, but the aunt continued to receive 
one-half of the Mafikana of t$. 1500 avd remelied in possession of the 
bonat W. 


In 189c, the plaintiff instituted а ко t agalnct the mother and tho aunt, 


sooking to establish her title ах reveruonary hole of A, subject to the 
mother’s interest as vicow to the lmmoveable property of A mentioned 
in the plaint, incleding the villages of which, or of a share of which, the 
aunt had possession, Tho plaintiff also sought to bavo а document 
dated the gth October, 1877, purporting to be an arbitration award on 
which the aunt relied, declared lavalid. The plaint referred to the 
village of P, but contained no reference to the house at W, Im January, 
1894, she obtained a decres in which it was stated that she was entitled 
to succeed to the property in dispute on the mother’s death, and that on 
the mother’s death the arbitration award of the oth October, 1877, and 
Other proceedings by which the aunt had become possessed of tha pro- 
репу in dispute would be void as against the plaintiff. 


In February, 1914, the mother died, and therefore, the plalntiff succeeded 


to the property, possession of which had been reoovored from the aunt.’ 


The aunt died on the 20th June, 1920, having by her will, dated the 3rd 


July, 1919, affected to dispose in favour of hor nephew, the defendant, of 
the share of the Me/ikana which she was recelring and of the house 
at W. D 


On the 15th December, 1910, the plaintiff havlag first obtained the necos- 


sary certificate under the Pensions Act, 1871, Instituted the present sult р 


and asked inter alie forthe following relief :—(a) That it might be 
declared that the alleged will of the aunt was invalid and uneaforcoablo 
against the rights of tho plaintiff, and that by means of it the defendant 
had not acquired any rights to got Rs. 750, the Malikena amount or any 
right Їп other property in respect of which the will had been made and 
(b) that the plaintif might be put in possession of the тиий property 
and the house at W by dispossession of the defendant : 


Held, that tho plaintiff was not precluded by reason of rulo з of order s of 


the Code of Civil Procedure from bringing a sult for possession of the 
house at W, though no clalm was made in her previous sult against 
mother and aunt seoking to establish her title as helr, as the cause of 
action in the present sult was distinct from that in the previous suit and 
that as the presont claim of the plaintiff could not have been mado in tho 
previous suit, 


That having regard to the statement in the plalnt aud to the form of the 


relief sought therein, the sult, so far asthe Маана was concerned 
being not а suit for possession, was not governed by Article 141 but by 
Aiticle 130, Schedule I of the Limitation Act and that as lees than 6 
years had run between tho grant of the certificate under the Pensions 
Act, 1871, and tho Institution of the present suit, the claim was not 
barred. oo, ache? x : А 
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Thar there was no right of action at all In respect of Ma/idana unless and 
until а certificate ander the Pensions Act, 1871, was obtained. 

Where a decree founded upon the law of limitation is obtained against the 
widow in her lifetime the reversioua:y heir is barred and dces not get the 
benefit of Article 141 Schedule I of the Limitation Act But where there 
has been по decree or other actin the law in the widow's lifetime, 
though at the death of the widow, a stranger has been Ín adverse pomes- 
sion for 12 years or more, tho helr is entitled, after the widow's death, 
to rely upon Article 141, Schedule 1, of the Limitation Act, for the pur- 
pose of the determination of the question whether the title is barred by 

. lapse of time. 

The point из to the Мына not belng immovezble property being not 
txken In either of the Courts below, and each of the Courts below having 
treated the Mc/ikana as immoveable and the defendant objector not 
being willing that there should be any remand of the case for further 
evidence, their Lordships of the Privy Council held that the polnt was 
not open, Musammat Jaggo Bal т Utsava Lal m Де 

— ———, Limitation Act (IX af 1908), Sch, L Arts. 138, 49-5310 fer 
redemplion—Rights of prior and subsequent morigagess —Purchaser in 
prior morigagea’s decree — His right to redeem. 

If о person i$ joined аз a defendant for enforcement of the righ: under à 
mortgage, he should be dismissed from the action as soon as be sots up 
a prior title. 


When a pulsne mortgages is not made а party to а suit. by the first mort- 
gageo, his rights are not affected by a decrec or sale thereunder and the 
puisne mortgagee hes still tho right to redeem the prior mortgagee. He 
may notwithstanding the prior decree bring & suit on his mortgage. 

When the first mottgagee bilngs bls salt without Impleading the puisne 
mortgagee, obtains a decree agalast the mortgagor only and purchases 
the property himself, he purchases the outstanding interest of the mort- 
gagor ошу and the розпо mortgagee's rights are not affected In any way, 
A sult by the puisne mortgagee, who purchased the property in execution 
of his mortgago decree, for redemption, is malntainable, if not barred by 
limitation. 


A suit for redemption by а person entitled to redeem is governed by 
Article 148 Sch, I of the Limitation Act, 

Defendant No. 1 brought his suit on his mortgage without Impleading the 
plaintiff and obtained а decree for salo against the mortgagor alone on 
goth November, 1911. Plaintif brought а sult to enforce his moitgage 
in 1915. He mado the present defendant а defendant In the suit along 
with the mortgagor and а transferee from him. The defendant set up 
his prior mortgage and plaintiff's suit as against him was dismissed as 
the plalatiff did not ask for any docres against him. The plaintif 
obtainod the usual decree for sale as against the other defendants In that 

+ stit on 8th May, 1915. Dyfendant in execution of hls decree purchased 
the mortgaged property himself on 15th August, 1915, and obtained 


gat 
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Limttation—(Cen:d.) 
possession. Plaintif afterwards, n execution of bis decree purchased the 


property on 19th November, 1920 but obtained possession only of plot 
No. 3 of the mortgaged property : 

Held, that the suit. Ly the plaintiff. for redemption of plot No. x of the 
mortgaged property on payment of the mortgage money due on the 
mortgage of defendant and for possession, was governed by Article 148 
and not by Article 133, Sch. 1 of the Limitation Act and was not 
barred. 

The defendant's right to redeem tho plaintiff would depend upon the 
question as to the preferential right to the equity of redemption under 
the respective cales under the decrees obtaired by the parties on their 
mortgages, Sayamali Molla v. Anisuddia Molla “ e 

Limitation Асі (1X ef 1908), Sch. 1. Aris. 141, 143—Adnerse 
possession against Hindu widow-—Snit by rewersisner after widow's 
deatk. 

A suit brought by e reversdoner for possession of Immovable property to 
the possession of which a female heir bad been entitled is not barred If 
brought within 12 years from the death of the femalo Һојт, although¥she 
may have been out of possession for more than 12 years It is only 
barred when the adverse possession was tho result of a decree which 
is binding against the reversioner ғ 


Article 143, Schedule I of the Limitation Act has no application where the 
relationship of landlord and tenant does not exist between the parties, 
Abinash Chandra Ghosh v. Narbar! Mitter w . 

uw Special rule— Bengal Tenancy Act (VIM of 1885), Sth. Hj— 
Sui! for Falkar reni—Agreement for lease in respect of Bheri land- 
Jalkar— Liability te repair embankments inthe interest of Ashing— 
Case, tf covered by "rights over Fisheries! —Bengal Tenancy Act, Sectton 
193—Applicabiltiy. 

A memorandum of agreement for lease for a term of 3 years іп respect of 
the right to fishery over two pieces of Bheri land, goes to describe those 
two pieces of [and as Bheri Jami Jalkar and it recites that these two 
pieces of Bheri land Jalkar are in the possession and enjoyment of the 


grantees under а previous lease, It then recites the terms of agreement : 


thos: ‘ that for the right to fishery over the firat Bheri Ra. 500 shall be 
paid in advance as selami and the rent shall be fixed at Ка 3000 per 
annum and that for the right to fishery over the other Bherl land 
Ra. боо shall be paid In advance as selami and the rent shall be fixed 
at Rs. 1500 por annum. . . . . On the aforesaid undertanding 
wo take lease of the said two pieces of Bheri land Jalkar running 
from... ... and having the right of possession over the sald two pieces of 
Bheri land Jalkar as Nij Joto execute this kabullat ....... We shall at 
our own cost make necessary and regular repairs of tho sluices and the 
embankments surrounding the Bheri during the term of the lease and 


wo shall make other necessary expenses, Wo shall- be in ро ооп by 


Paax. 
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growing fish and catching them ........ We shall keep in tact the 
boundary and sball make regular repairs of the embankment on all 
sides strong and durable as they were previous to our takirg the lease.” 
In a suit brought by the plaintiff for recovery of arrears of rent in reg- 
pect of the raid Jalkar : 

Held, that the case is covered by the expression “tights over fisheries" 
provided in section 193 of the Bengal Tenancy Act and that the special 
rule of limitation provided in the Bergal Tenancy Act is applicable to 
this case. Nani Lal Mandal v. Priyanath Roy 


— —— — new plea of, if can be taken for the first time In the appellate 
court ; see Limitation ... En Е w dex 
Limitation Act, Sec. 5, when applicable j sce Appeal dis um 





; Sec. go—Adverso possession against (he mortgagor 
before execution of mertgsge—Time, running of р see Suit maintalna- 
bility of ud ove sa e тө. m 


س ——— 





» Sch. Т Arts, 120, 141— Sut by reversioner for declara- 
tlon— Subsequent suit for possession after tho death of widow, see 


Limitation... m т tea ‘i T 
meee ——— —— , Sch, 1 Art. 124— Sbebaitabip— Adverse possession; see 
Declaratory suit we ee tos - 








» Sch. 1. Art, 127—Exclusien from joint family КУРЕН. 
de pends оп ‘the facts of each caso—Intentlon to exclude ; ses Limita- 
tion ae nes TT v is E 
—— , Sch, I. Art. 127— Voluntarily ceasing to reside in the 
family dwelling-house— No maintenance, educaifon or marriage expen- 
ses recelved— No exercising right of partition for many years—Excla- 
sion у see Limitation ess s 


Bare 








» Sch. 1. Arts 134, 140— Life tenant purporting to actas 
absolute owner ard dealing with the property as such—Accrual of 





tights of rematoderman з see Limitation ns ove 
» Sch, 1. Art. 134—Transfer of property by T 
Mortgagee transieirirg the property mortgaged у see Limitation ove 


wa. Sch. I. Art. 137——АЧтетзе possession against the mort- 
gagor before execution of mortgage ; sce Solt, maintainability of ... 


—— 





Adverse possession against widow; see Limitation 


oon, 





——— , Sch. 1. Art, 143, scope of ; see Limitation ES 
co ————— —— , Sch. 1 Att, 148+ Suit for redemption by a person entl- 
tled to redeem ; see Limitation m ^ m 5 





› Sch. І, Art, 163— Inordinate delay, consideration of, 
by Advocate-General ; зге Misdirectlon " ` 


n u n, Sch, І. Art. 183— Computation. of time—Appeal from 
amended decree; sve Limitation "m " 
IFspendens, Purchase of mortgaged property after th» аро of decree 


ia а suit for Interest dao on mortgage money— Interest. pendente Lite 
е 


———, Sch. I. Ait. 141—501 by reversioner for possession . 


43 
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not refused by primary court— Appeal regarding Interest pendente lite — 
Purchase of mortgaged property before the filing of appeal; see Doposit 
Madras Land Estates Act, 1903, Sec. ra-—Reservation. conterminous 
with previously limited possesslon—~Trees у see Patta aie wd 
مسر‎ —, 1908, Sec. 12 —Reservation. mado by custom 
and one made by contract, no distinction у see Patta om Ar 
———,‚ 1908, Sec 12, scope of-—Existing trees at the 
time of the passing of the Act у fee Patta wes ae 
Magistrate, having general powers to commit an accused person Kto the High 
Court commits ап accused over whom he has no jurisdiction — Criminal 
Procedure Code, Sec. 532; see High Court, jurisdiction оѓ... aes 
‚ having general powers to commit an accosed person to the 
High Court commits bim for an offence, which, apon & true construction 
of the Code of Criminal Procedure, is not tilable by a Court of Session 
ог High Co оті. Criminal Procedure Code, Seo, s323 see High Court, 
Jurisdiction of — m m ao 
-—-———,‚ Subordinate, И can instituto proceedings ый. АЕА 145, 
Criminal Procedure Code, on the direction of the District Magistrate ; 





سے 





see Dispute ccncerring land sae po 
Malicious prosecution of Civil action, P for ; see Suit, saisi 
of m = 
Malikana, suit for— Grant of certificato urder the Piudoiw Act Time, 
running of 3 see Limitation T wis 
Marladar—Powers and responsibilities авт upon the НИЕТИН 
between the partica— Agent ; see Deposit 24 Я ias 


Marringe, legal— Remaining behind the pardak у see Muhammadan Law „u 
pn, presumption of, how rebutted— Ácknowledgment as legitimate 


child 3 see Muhammadan Law S T 0 "s 
———— —— and legitimacy, presumption of-— Continuous cohabitation $ see 
Muhammadan Law ~  .. ar is 


: Material alteration in document Origin of the TEN з see Kabuliat - 
——— alteration in document— proof of suspension of rent—Proof of 
additional rent for excess land—Presumption under ior of the 
Bengal Tenancy Act ; see Kabuliat m 
Mazim 'Quicquid plantatar solo, solo cedit, if pbs in India з see 
Compensation m Е - T Ss 
Medical evidence and defence equally inconsistent—Prosecatlon, if can 
stand merely upon the deposition of the medical officer In the post 


mortem examination in its recorded form у see Jury, verdict of T 


—— —— evidence and post-mortem report inconsistent with the prosecution 
story of murder ~ Deposition of the medical officer before the commiting 

E magistrato tendered in evidence in the recorded form before the jury— 
Medical officer not called before tbe jury ; see Jury, verdict of = 
evidence inconsistent with prosecution ovidence—Not calling medical 





officer as witness—Medical evidence not tendered— Gross. carelessness j- 


тее Jury, verdict of eT ane да. one et 
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А . Pack. 
Medical "officer, opinion of, after post-mortem examination to be recorded at , 
the earliest opportunity ; see Jury, verdict of ou T ° ї 
Memorandam of appeal insufficiently stamped—Doficit (ве paid—Doct- Е 
ment, when considered to be filed ; see Court- feo c tee ez 39 
——- of appeal not а nullity . because ees stamped j sea 
Court-feo n ous уз i 39 


Mesne profits—Terminus а quo—Civi Padi. Code (Act XIV of 1882), 
Sec. a11-~Ascertainment of mesne profits— Decree, if jeint and several. 


A, B, C, members of three different familles, were ia possession of certain 
mouxahs These properties disappeared under the Ganges. After e ` 
considerable period of years, they reappeared and when they reappeared 
they were in juxtaposition to some property held by the Government. 
The Government assumed that the land which had come out of ths 
Ganges was an accretion to thelr property and proceeded to put tenants 
upon it. On application by B, who had only 6 sanas share In the pro- 
petty, to the Collector, the movzahs were relonsed. В was accordingly 
put In lawful possession of the whole lands When the Government hal. 
been there they let the lands in putni to S. When B got possession of 
the land, ho allowed З to remain ая putnidar. A and C thon brought a 
suit for declaration of title to the lands and for recovery of possession and 
mesne profits. The suit was decreed : 


Held, that the expression ‘The clalm of this sult be decreed with costs and 
mesne profits" meant -hat the mesue profits were to be allowed up to 
the date of the readmission of the plaintiffs to the land and were to be 
calculated on what the defendants actually themselves received as” rent 
from the land let. 
That the decree was not a joint and sevoral decree, The decree was to be 
construed applicande singula singulis. Qurudas Kundu Chowdhary 
+. Kumar Hemondra Kamar Roy А » - 369 
Minerals, if pass by the gcant—-Grant of permanent, Макшгап, heritable 
and trans‘erable tenure 3 see Second appeal Же pe. es 40 
Miscarriage of Justice—Modice! evidence and post mortem report Ínconsis- 
tent with the prosecution story of marder—Deposition of the medical 
ofBcer before the committing Magistrate tendered in evidence In tha 
recorded form before the jury—Miodical officer not called before the 
Jury ; see Jury, verdict of ба “a m 


ы 1 
Misdirection—Combining offences under sectiens 395 and 457, Indian 

Penal Code, (Act XLV of 1860)—Question put by public prosecutor, 

whick the accused should have put ~Avidence Act (1 af 1872), Secs 

143, 154—Hesille witness—Anglish law—Using confession of co-accused 

against other accused. 

Per Curiam: Offence under section 454 Indian Penal Code is in some 
cases a minor offence to offence under section 395. Hence alternative ` 
charges | under sections 49§ and 457. Indian Penal Code are not bad In 
law. 

When it was clear from the charge that the Judge did not tell the jary that ° 
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Misdirection —( Contd.) . : , 1 
the statement of A that he himself B, C and two others were the persons 
who had committed the dacoity could only be used against A and thore- 
fore apparently allowed {t to be used against the accused, but be entirely 
neglected to draw the atteation of the jury to the way in which this 
evidence was extracted from the witness—the witness first of all made no 
mention whatever of the fact that A had made а statement to him in 
which he said that he B, С and two others had committed dacoity, and 
it was only in answer tothe leading question by the public prosecutor 
which practically put Into the witness’s mouth the answer which he 
wanted that the witness stated that А had told him that he B, C and 
two others had committed the dacolty ; neither did he give any direction * 
to the jury as to how they should treat and the weight they should give 
to the evidence of an accused person as against his co accused 1 

Held, that the omission of the Judge to bring this fact to the notice of the 
jury sorlously prejudiced tho accused person. 

Fer Cuming, J: When tho public prosecutor asked the permission of the 
Court to put questions to а witness which might- be put by the adverse 
party, he did not Intend to declare the witness hostile and to cross- 
examine him. 

Section 154 read with section 143 of the Evidence Act provides that the 
Court may allow the party to put leading questions to his own witnesses. 

Bot that does not necessarily mean that he must declare the witness 
hostile and cross-examine him. It is only when ho declares the witnoss 
hostile aud croas-examines him that ho cannot rely on his evidence. 

Per Lert- Williams, 9: Sections 143 and 154 of the Evidence Act read 
together do not give power to the prosecution to put leading questions 
to thelr own witnesses even with the assent of the Judge. Under sec- 
tion 154, the party may, with the permission of the Court, treat a 
witness as hostilo and cross-examine him. The legislature did not Intend `` 
to distingnish the law inthis country from that obtaining in England. 

Bikram АП Pramanik э». Emperor 10 ia 467 

Judges charge— Bare statement—Penal Code (Act XLV 
1860), Secs. 503, 304 Parts 1 and П. 

The spirit of the Code of Criminal ' Procedure demands that there shall be 
more than a bare statement of facts in the Judge’s charge. Otherwise 
he can be of little assistance to the Jury. 

Where the Judge simply detailed chronologically the evidence given by 
the witnesses forthe prosecution without shifting or analysing it and 
without directing the jury in any way upon tho value or weight which 
ought to be or might be attached to it, be failed to give that help to the 
Jury which he ought to have given. 

Tho Judge after explaining sections 303 and 344 Indian Penal Code sald 
to the jury, in his charge, . ''If, however, you fiad he had neither the 
intention nor the knowledge requisite under sectlon 302 consider his 
liability under section 304 Indian Pensi Code." He thea read and 
explained that section and continued “If you hold that ho Intended to 
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Misdirection—(Centa.) 

cause К such bodily injury that death would bea possible but not tke 
most probable result you will fod him gullty und.r section 304 Part I ос 
If you hold that he had no such intention but knew as a reasonable man 
that K’s death would be а likely consequence of his act you vu find 
htm guilty wader section 304 Part II? ; 


Held, that the direction was wrong. Natabar Haldar (alias) Natak т. - 


Emperor... - = on - m ane 

Review under. Cl. (26) of the Letters Patent—Opening for 
ths prosecution, what te contain—Intreiuction of highly prejudicial 
matters te tho notice of the Jury—Reating of petition of complaint in 
"ormer proceeding between the parties Sunder another section of the 
Penal Code (Act XLV of 1860) —Certiftcate of birik, if forged — Verdict 
of jury, when can be set aside—Letiers Patent, Cl. (16), scope of— 
“Review the cate'—Delay—Limitation Act (1X of 1908), Sch, Т, 
Art. 163— Topics af prejudice connected with the character of the 
prisener—Grave gmission. to direct the fury on:vital point; if can be 
made good by counsel's calling attention to it—-Evidince Act (1 of 1872), 
Secs. 9, r1, 80, 167— Evidence. entirely circumsiantial — Deweaneur of 
witwess— Contempsranzeus interpretation— Defective char ge—Coneic- 
tien, if cam be sot aside. 

Per Renkin C, У.г (Suhremardy acd Mukerji FF. concurring): So far 
as Criminal cases are concerned, the opening for the prosecution ought 
always to be confined to matters which are necessary to enable the jury 
to follow the evidence when it is bronght before them. This is not the 





stage of a case at which doubtful questions of zdrmiseibillty should be , 


either raised or decided. Whether а document is admissible or not isa 


matter which should always be ruled upon at the time the documentis . 


being proved or put in or the question asked of the witness, In many 
cases a thing may be good evidence at one stage of the case amd 
iaadmissible at asotber. It fs frequently necessary to give evldence to 
lay the foundation which jutifes a question бг the putting in of a dccu- 
ment. The opening speech of the counsel for the prosecution does not 
afford a proper occasion for the determining of such questions. 

The verdict of the jury cannot be allowed to stand unless the High Court 
in review under clause 26 of the Letters Patent be of opinion that the 
same verdict would have been arrived at had they been correctly and 
sufficiently directed ı R. +. Panchen Das (1). ` It is not open to direct 
retrial In such а case. с 

Tho phrase ''to review the casa? as used in clause 26 of the Letters Patent 
applies as mach where a polnt of law is reserved by tho trial Judgs as 
where the Advocate-General has given a certificate, Inordinate delay 
may be a matter for consideration by the Advocate-General at the tima 


when he is called üpon to consider whether а certificate should be . 


табой, This dealing under clause 26 of the Letters Patent fs nota 
dealing with an application for review of Jadgment vitu las meaning 
of article 162, Sch. 1-0 the Limitation Act,” 


476 
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Per C. C. Ghose, ¥$: Under” clause 26 of the Letters Patent, the trial 
Judge may reserve a point of law or points of law for the opinion of the 
High Court or the Advocate-General may certify that in his judgment 
thera Is an error [n the decision of a point or polnis of law decided by the 
trial Judgo or that a polat or points of law which has or have been 


decided by the trial Judge should be further considered. The Court then | 


reviews the entire case or such part of It as may be necessary and finally 
determines such point or polats of law reserved or certified as the caso 
may be and ‘thereupon’ may alter the sentence passed by the trial Court 
and pese such judgment and sentence as shall soem right to the Court. 
The-word ‘thereupon’ has been construed to mean that the determination 
of the point or points of law reserved or certified must bein favour of 
the prisoner before the Comt can interfere with the conviction and 
sentence. If it be found that the opinion of the trial Judge on the point 
or points reserved or certified cannot be supported, it is not open to 
High Court to direct a retrial. The Court has, no doubt, power under 
Cl. (26) of the Letters Patent to examine the evidence and determine 
for Itself whether after the exclusion of the evidence or matter which may 
be considered inadmissible, the residue оп the record is sufficient to justl- 


fy the conviction. The Court will not substitute its own finding for the 


verdict of the Jury aod it mast consider whether the evidence or matter 
improperly admitted was of such a nature that it possibly may have con- 
siderably Influenced the minds of the jury and whether it was reasonably 
certalo that the injury would, not might, have acted on the unobjection- 


able evidence, If the wrongly admitted evidence cr matter had not also 


been’presented to them. Section 537 of the Code of Criminal Proce. 
dure has no application to а case under Cl. (26) of the Letters 
Patent. ` i { E 


Per ась, F: The High Comt ander Cl. (26) of the Letters Patent is to. 


review the entire case or such part of it as may bo necessary, and finally 
determine the point or points of law reserved ог certified and therefore 
may alter the sentence passed by tho tria] Court and pass such judg- 
ment and sentence as shall seem right to the Court, A statute must be 
taken to mean what [t says, and if the words of the statute be plain and 
clear, It із not for the Court to raiso any doubt as to what they mean. 
The Court can on review, examine evidence for itself and determine 
without reference to the probable verdict of a jury, whether, excluding 
the inadmissible evidence, the residue is snfiilent to Justify the conclu- 
slon. The Legislature intentionally provided that the Court should 
be unhampered by technicalitles and any attempt to introduce restric- 
tlons on the powers of the Court where there is none in the statute Is to 
be deprecated. Ifthe Court із convinced on the evidence that the 
accused is guilty he should not be acqnitted merely on. account of а 
defective charge. 


Fer С. С. Gkese, F : It ls a rule of universal application that in'a criminal - 
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Misdirection —( Contd.) 
trial counsel for the prosecution in opening the case to the Jury, can only 
state аЛ that is proposed or intended to prove in the case, xo that the 
jury may seo If there is any discrepancy between the opening statements 
of counsel and the evidence afterwards adduced in support of them and’ 
it ta wholly improper for counsel for the prosecution to open any matter 
to the Jury їп respect herent no erigence 8 Intended to-be ог can be 
adduced at the trial. 
Very great care must be taken by counsel for the prosecution In the obser- 


vations he, makes to the Jury; and that topics of prejudice connected 
with the characcer of the prisoner should be carefully exclude’, Tho 


- 


fictlon of law In criminal cases is that the Judge ia counsel for the priso- 


пег, The counsel for the prosecution ovght not to struggie to obtain а 
conviction, but should regard bímself rather as minister of justice, assis 
ting him in its administration than дя advocate. 


(Sack J. Contra.) А grave omission to direct Ње јату on а vital point, 


cannot be made good merely by counsel’s calling attention to it at the 
termination of the summing up. 

Per С. C. Ghose, $1 Section Bo of the Evidence Act does not deal with 
the question of admissibility of documents referred to thereln, bnt simply 


dispenses with the necessity of thelr formal proof by raising the pre- ' 
sumption that everything In connection «ith them had been legally and - 


correctly done ; that Їз (1) that the documents purporting to be record of 


evidences or statements or confesalons аге genuine ; (li) that tho state.’ 


ments as to the circumstances under which they were taken, made by the 
officer who affirmed his signature, are true and (ili) that the evidence, 
statement or confession wes duly taken. 

Jer Jach, $: The unanimous verdict of the jurors shculd not be set aside 
on the mere speculation that certain allegations might have influenced 
them to some extent when it Is clear that the verdict is ontirely justified 
by the evidence, 


Section 167 of the Evidence Act is Imperative and applies to апу decision — 


in any caso, and therefore necessarily to the decision of the High Court 
when exercising Its powers under Cl. (26) of tho Letters Patent. 

Where the eviderc: is entirely circumstantial, no importance ія to be 
attached to the demeanour of the witnesses, and the Judges on review 
under Cl. (26) of the Letters Patent can decide on the evidence as to tha 
guilt of the accused. ` d 

A contemporonoeous interpretation is tho best and strongest In law 

Опе Р was tried in the High Coart Sessions on charges laid under sections 
193 and 471 of the Indian Penal Code. On tho roth March 1927 а 
Nepall girl R filed a complaint to the Magistrate charging P with diverse 
offences and in particular with the offence of having sold ber to Н for 
immoral purposes. She alleged that she was of the age of abou: 14 yours 

А and asked that process isto against tho accused under section 372 
Indian Penal Code, Qn the 6th August, 1927, the Magistrato acquitted 
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the accused, The case for R at the High Court Sesslons was that Р ів - 
the course of the trial before the Magistrate had filed and made use of А 
а document purporting to bea certified copy of an extract from the 
dally register of births of the year 1908 kept in Thana Dasaswamedh, 
Bonares, with a view to show that the girl was over the age of 18 увага 
at the timo at which It was alleged that she -had been sold у aud that at 
the time when the document was filed and. usod as aforesaid it had been 
altered In four places—in two places 1909 had been altered to 1908 and 
ia two places the name “Babar” had been inserted in (ront of the names 
of “Jung Bahadur,” the effect of the forgery being that whereas the 
genuine entry recorded the blith as оп tho rgth June, 1909, and the 
father as belog Jung Bahadur, the document as forged showed the date 
of birth as the Igth June, 1903, and the father as Batar jung Bahadur. 

The counsel for the prosecution insisted upon reading to the jury in his 

! opening the whole of R’s petition of complaint against P in the section 
372 casa, The petition alleged against P various highly prejudicial 
matters—that he was a mın of loose morals, that he was notorious for 
sedacing Nepali girls, that he пйзй to keop such giris as concubines, 
that ho had assaulted and raped the complainant on diverse occasions. 
This petition was allowed to be read as whole : 

Held, per curiam (Fach, F. contra), that the trial was vitiated by the 
admission in evidenoe of R’s complaint {а the case under secilon.372 
Indian Penal Code and by the omission to warn the jary not to be 
influenced by the allegations therein against the accused. 

The allegations Їп the petidon of R were such as must have influenced the 
jury against the petitioner at the very beginning of the trial. 

Per Rankin, С. $. (Sukramardy and Mukerji, $F. concurring): That 
the petition of complaint of R жаза document which the prcsecution 
were ontitled to put io but the whole of it should not have been read to 
the Jury, E 

Though the Jury should know that the proceedings before the Magistrate 
were proceedings upon the charge of selling a minor girl for immoral 
purposes, the other allegations had, rima facie, no bearing upon the 
question whether tho certificate of birth was forged or not and if so, 
whether this was known to P. 

„ That the counsel for the prosecution should not have been allowed to read - 
to the jury the entirety of R's petition of oomplaint dated the 19th March,’ , 
1927 and that procedure adopted by the prosecution was wholly wrong 
and unjustifiable inasmuch аз the pethion of complaint was not tendered | 
in evidence and consequontly the petitioner was deprived of the oppor- 
tunity of cross-examining R on the statement made by her in the seid 

i petition of complaint and of removing from tho minds of tho jury the 
unfavourable impression that must have been created by tho reading of . 
the petition of complaint, 

Per C, C. Ghose, F: If the sole object of the, prosecution in Басар the . . 
petition of complaint qf А before the jury was to draw attention to the, В 


e 
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fact that she had stated therein that she was r4 years of age, i: was a 
grave error on the part of the counsel for the proescution to read out to 
the Jury the entirety of the petition of complaint. It мая а procedure 
which should never have been allowed. 

Рет Rankin C. J.: (Suhrawardy and Mukherji FF. cocurring). That 
the introduction of the notice of the Jury at the beginning of the case of 
all these highly prejudicial matters was unnecessary and unfair to the 
accused aod was highly calculated to complicate the issues, The course 
adopted hy the counsel for the prosecution threw upon the Judge, at the 
very commencement of the case, the necessity of coming to а Сесіяіоп 
immediately and in advances of the evidence, 

Per Fach F.: Ал tho Magistrate endorsed on tho complaint prodaced at 
the trial that R stated lts contents on oath, under section 80 of the 
Evidence Act, the Court should presume it to be genuine anc under 
section 4 of that Act, the Court should presume It to be proved unless 
and until it was disaproved. It was admitted under section 9 of the 
Evidence Act to show that there wassuch a case under section 372 
Indian Репа! Code. The allegations in the complaint, bad as they wore, 
did not add, In reality, very greatly to the charg» that he had sold her, 
.& girl under 18, for purposes of prostitadon—~a charge which necessarily 
bad to go to the Jury being the charge at the trial of which forged oerti- 
ficate was used. 

A criminal case had been started in Benares against Ram and others for 
having kidnapped Rin August, 1926. In that case, the grandmother of 
R named S, gave evidenca and P acted as sn interpreter In that case. 
It was alleged that S in hex deposition In that case bad stated that R was 
15 or 16 years of age. Prosecution counsel recalled and asked R about 
the sald statement forthe purpose of proving that the statement was 
made and P knew of its І 

Held, per Rankin, C. Y. (Subrawardy end Mukerji FF. concurring), 
that S’s evidence in the Benares case was not. admissible In evidence Їп 
this trial and was not legally admitted. 

Per С. С. Ghow, Fı Having rogard to section 80 of the Evidence Act, 
the document which purported to be а record or memorandum of the 
evidence of S ія the Booaros caso, was admissible in evldencé without 
formal proof, if the identity of ths deponent S was established on the 
evidence of К. : 

That the effect of the evidence of S against the petitioner was so slight that 
the Jury ought to have beon properly cautioned, ` 

Per Jack, Fı S'a statement being that of a witness in а Judicial proceed. 
ing purporting to be signed by the Magistrate and produced before the 
Court, should bs taken to be proved under section 8o of the Evidence 
Act, R'aevidence as to the statements of S was only necessary to show 
that It was this particular occasion to which R was referring and het 
evidence was not admissible to'provo what statemonts were mado. 

The learned Judge referred in the course of his charge to the jury to the 
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evidence of S in the following words 1— Some evidence has been 
adduced to show that P knew perfectly well that the girl was under 18. 
That ls not very material ; bat {fhe knew that she was under 18 that 
would be an additional reason for supposing that ho knew the document 
to be forged. The стійепсе of S, who gave evidence lu Bonares that 
tho girl was at that time 15 has been putin, and some other statements 
of R about her age, one of which deals with a statement she made In a 
petition, поё оп oath, In which she ssid she was 14. Wo sro not con. 
corned as to whether R stated her age correctly or what hor age was. 
If, on that evidence you are of opinion that P must have known that she 
was under 18, that would be a reason for concluding, that he knew the 
document was forged" i 

Hald, per Rankin C. F. (Sukramardy and Mukerji FF. concurring), that 
this charge amounted to a misdirection. 

Per C. С. Ghose, $1 That the learned Judge should have told the jury 
that the petition of complaint had not been admitted as evidence in the 
case, that the contents thereof, which were objected to, were irrelevant 
to the matter In issue at the trial before the jury and that the jury were 
not to pay any attention whatsoever to the contents of thit petition. 
This was non-direction and it was non-direction of such а character as ` 
to amount to misdirection. 

Per Rankin C. F, (Sukrawardy and Mukerji, ЎЎ. concurring), thit, 
although the Jury bad before them the fact that the Magistrate had 
acquitted P, unless, however, some caution was given to the Jury, this ` 
circumstance by itself would not necessarily efface from thelr minds the 
impression created by the accusations which they had heard. 

The sole purpose of the forgery was to defeat the charge under sectlon 373 
J. P. C. and the jury had to consider whether in all the circumstances of 
the case, Н was mfo aid reasonable Inference to hold that the document 
had not been forged in the interests of P without P being well aware of 
what was being done in his interest. 

That the question was entirely for the Jury who had to make up thelr mind 
whether it was proved that P when he used the document was aware 
that it had been altered. 

Per C. C. Ghose, Yı The question arising on the evidence of S, И 
Р knew that R was under 18, should not have been left tothe jury in 
the words #hich the learned Judge seem fit to use and it would have 
been advisable if the fury had been told that it was a matter for them to 
find out on the entire evidenco on record whether there was any justl- 
fication for the theory that Р knew (hat R was under 18, seeing that the 
prosecution did not addace any substantive evidence on the point. 

. It was nof open to the jury to conclude that P know that R was under 18 
yours of age. | 

Although the charge was to be taken as a whole, there was no neutralising 
expression in the charge. А 

Per fach T: Аз regards the omission lo the charge ofa caution to the 
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* ` jurors not to allow their minds to be Influenced by the allegations in the 
petition against F’s character, no great weight could be attached to this 
omission, as atthe time the petition was admitted, it was expressly 
stated by the learned Judge and by the advocate for the Crown that the 
petition was putin merely to prove that there was а complaint under 
section 372 I. P. C, by R, and the jury were told not to allow them- 
selves to bo prejudiced by the allegations sgalnst the accused contained 
therein, as also the counsel for defence warned the jury not to let their 
minds be influenced by these allegations, The counsel for the prisoner 
should have directed the attention of the Judge to the omission. 


“The fact that Р had reason to know the girl to be below 18 was relevant 
undersection 11 of the Evidence Act. 

Tho passage in the charge referred to when taken with the remainder of 
the ckarge, was not А misdirection, 

The admission of S's statement In evidence could in no way have affected 


the decision of the case. Padam Prasad Upadhayaya s. King- 
Emperor  .. A . iva 


oun ooo ir) 


Mohant—Apjointing amether, as Mehunt— Apyciniea  selinguiskimg his 
ofhce—Original Mikuni resuming his ejica-—Original Sehunt appoint- 
ing cuather as successor—Apfeiniment, tf ealid—Delegotion te act 
during absence by deed-——-Deed, construction af. 


{а March, 1917, G, & Mohunt, purported to appolot as Mohunt one N, and 
on arst November 1917, by а formal deed N purported to relinquish his 
ofice. Пе expressed his intention of retiring fom the disciples and 


leading the life of an ordinary householder, G then took his place again 
as M aboot, 


In August, 1918, С, as Mohunt, appointed ax his successor the present 
plaintiff, one S, but in October, 1918, the latter executed a document 
whick ran as follows: ‘I am not conversant with the customs and have 
no ineight into the management of the agus аррэг talning to the guddi, 
and (леге may be ill consequences to tha Matt. On account of tha 
affairs of Ње gaddi, I cannot prosecute my studies well. It is also my 
intention that 1 should sever my connections with it and pass my days 
for sometimes cutstazion and prosecute my studies and acquire the quali- 
fications of a peddimaskin Mohunt. Therefore | return to my Сиғы 
Swiml G all the powers which I had acquired under the document dated 
the szd August, 1918 for good management of the geddi and the Magna 
appertaining thereto. Му Guru Swani G shall have right (kag) to 

“exercise at present and also in future all the powers which he used to 
exercise before as Mohunt feddímaskim. 1 shall have no objection till 
I acquire full literary qualifications and the qualifications to make 
management and those ofa /agír (ascetic) as required forthe peddi.” 

In September, 1919, G, In,the absence of S, tha reapondent, who was still 


„ pursuing hls studies abroad appolated the defendant appellant В as 
-Mohant, 
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Mohunt—(Contd.) 
It was contended that’ on the appointment of N as Mohunt, G's functions 
to appoint anybody had ceased + 


Held, that tbis point was pot open to the appellant to raise before their 
Lordships as it was not made in the Court below, as no issue was 
directed in respect of it and as it depended or might depend, very largely 
upon questions of fact, upon the nature of the custom of the Matt, and 
upon the conduct of the disciples of G, N and every body else after the 
deed. 

Thelr Lordships, at present were of opinion that the deed of 1917 was 
effective to transfer to С the Mohuntship and the property and that N [n 
executing it meant, before he resigned, to transfer the spiritual rights 
and the temporal rights to G, and effectively did so. 


Held further, that S was valldiy appointed. 


That by the deed of October, 1918, S desired to remain Mohunt, that he 
was abseotiog himself fora time and that he was for the time appol.ting 
a delegate to act for him in his duties during his absence. Mobant 


Basdova Mand Gir v. Mobunt Shantanand Gir T E 

—— — appointed, renunciation by, efect of— Original Mohunt appointing 
his successor у see Mohunt tee E s 

, original, after the resunclation of tho successor appolated by him, if 

can &ppolnt another ; see Mohunt — .. * m 

Mortgage, suit— Party —Setting up a prior title; see ¢ Limitation € 


Mortgages advancing substantial sums on mortgage on the terms that he 
would manage tho business for а term of years and recoup himself out of 
the profts—Duty—Transfer of Property Act, Sec. 76—Legal duties of 
Managing Agents ; ree Windlog-up А as Sis 

——, if entitled to adi Goverament revenue paid by bim, in sscertain- 

ing total sum due on mortgage у ses Deposit a б 

ww, prior, bringing а suit on his mortgage without impleading puisse 
moitgagee—Sale, what passes; see Limitation س‎ ne 

— —, puisne, purchasing mortgaged property In execution of his mort- 
gage decree, if can instituta & sult for redemption’; see Limitation M 

, transference from, when entitled to protection of Art. 134 Sch. I 
of the Limltatlon Act y see Limitation "T ses 5 

Muhammadan Law—Dewer debi—Charge ujon property—Decree in dower 
sult oreating а charge. 

A Muhammadan widow clalming dower simpliciter from her deceased 
husband's estate is in no better position than any ordinary unsecured 
creditor, and therefore (in the absence of а specific charge upon the pro- 
perty of the deceased), а бина Ade purchaser for value from the heir. of 
the deceased husband gets an unassailable title to the property. 

Held, on the proper construction of the decree passed in the sult instituted 
by the widow for recovery of her dower, that the effect of the decres was 
to create a charge in favour of the plaintiff in respect of hor dowor debt 
upon the properties of her husband, and accordingly, the respondents, 
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Миша Law —(Conid,). : 
having bought with notice of such decree, their purchase was subject to 
the charge. Salyid Qasim Husain v, Habibur Rahman . ade 187 
—~ Marriage—Continuens cokabitation—Achnowledy- 
mint Presumption of marriage and Jegitimacy—Rebuttal of—~Onns 
probandi. 
Where а child has been born toa father, of a mother where there has not. 
been а mere casual concubinage, but a more permanent connection, and 
where thoro is по insurmountable obstacle to such a marriage, then, . 
according to the Muhammadan Law, the presumption is in favour of 
such marriage having taken place. 
The taw presumes In favour of marriage and against concubloage, when a 
mas and а woman have cohablted continuously for a number of years, 


M M جس‎ 





The legal presumption 1n favour of marriage із not weakened by evidence 
to the effect that there was a clan proclivity towards concubinage rather 
than marriage, nor by evidence that the woman was not а Awrdahnarkin 
lady. It із no part of the law of India that to bare lived and to remain 
behind the рагай isa necessary part of a lady’s legal marriage or a 
conclusive evidential fact. 


In all cases in which marriage may be presumed by cohabitation, combined 
with other circumstances for the purpose of conferring upon the woman 
the status of a wife, it may also be presumed for the purpose ` of esia- 
blishing paternity. Ifa mah has acknowlodged another as his legitimate 
child such acknowledgment raises a presumption both {а favour of the 
marriage and of the legitimacy. The presumption is, of course, rebutt- 
able, by proof either that the mother of the ackaowledgee could not 
possibly hays been the lawful wife of the acknowledger at any Ume when 
the acknowledges could have been begotten, or that there was no such 
marriage in fact. Once the claimant son establishes & good acknowledg- 
meat of legitimacy іп his favour, the marriage will be held proved and 
the onus rests on those who deny a marriage to negative {t in fact. 
Wilsun's Digest of Anglo-Muhammadan Law, sections 84 and 85 and 
Habibur Rakaman | Clopdhury v. Altaf All Chowdhury referred to, 


Mohabbat All Khan т. Muhammad Ibrahim Khan  .. one 89 
Murder or manslaughter —Modical oridence to be given viva vecs by doctor; 

sse Jory, verdict of - ^ ++ T 1 
Non-direction amounting to misdirection ; ses Mlsdirection M is 106 


Noa-occupancy ralyat - Bengal Tenancy Act (VII of 1885), Secs. 43, 46— 
Decree ef Court determining fair and equitable reni Agreement to pay 
enkanétd reni pending appeal—Dismissal of the appeal—Lisbility fs 
pay enhanced rent, when accrues. 

The liability of a non-occupancy ralyat to pay enhanced ront is not 
dependent on the decree of the Court which merely stops short after 
determining what the falrand equitable rent is. His liability really 
attaches from the date when the tenant agrees to pey the rent so deter- 
mined within the moaning of ‘section 46 С]. (7) of the Bengal Tenancy, 
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Non-occupancy rakyat—(Cossd.). 
Act. Port Canning and Land кирини Company, Limited 
v Asiraddi Mollah — .. 8 = 

Non-occupency raiyati, liability of, to pay enhanced rent, when attaches 3 
тев Non-occupancy raiyat to one ove on 

Notification of а party of his insolvency—Presumptlon of offer у see Specific 
performance S - i wi ùi 


Omission, grave, to direct the jury ona vital point, If can be made good 
merely by counsel’s calling attention to it atthe termination of the 
summing up ; see Misdirection on re 

Opening of prosecution in criminal cases, what to contain у ses Misdlrection 

Opinion of trial Judge on the point or points of law reserved or certified can 
not be supported—Retrial, if can be ordered by High Court ; ses Mis- 
direction "T а ius oe 

Order, interlocutory oc fiaal—Order ta file further and better affidavit within 
то days апа ín default the suit stands dismissed—Order not complied 





with ; see Appeal ^ aes е © 
Original Mohunt, after the renaaciation o£ tho successor appointed by him, if 
can appoint another; see МоһпаЁ = on - js tne 
Oudh Laws Act, Sec. 7—Village dE узе Dae bd having interest in 
land ; see Pre-emption u uM E “ee 
—— › Sec, r1—Notice ~ Бегала] to purchase other plotse— 
Acqulescence in the sale ; ses Pre-amption m nee 


Owner of soll, option of, to require removal of materials or to pry compen- 
' sation for the building erected on the land of another j see Compensation 
Partles—Rights of, how to be governed—Testator--Debatter properties 





dedicated by his sons ; se« Doclaratory suit ie vee 
Partners—Same persons Їп two entirely separate firms у see Remand уз 
—— of two firms—Same persons іп same shares—Intention ; see 
Remand Sr s vee a ves 
Party —Mortgage suit—Setting up a prior title р see Limitation ... - 
——‚ if to appeal both against preliminary and final decrees у ace Appeal, 
if competent 


Patta—Lease—Reservation у trees by the НУРИСА of Madras 
Land Estates Act, 1908, during the continuance af lease, effect of— 
Madras Land Estates Act, Seca. б, 13, 56. 

. Section ra of the Madras Land Estates Act, 1903, deals with a possession 
terminable when the Act camo Into force and converted Into a permanent 
right of occupancy by sectlon 6. It contemplates that азап incident of 
the tecminable posgoasion rights with respect to the trees or the holding 
m ght have been reserved to the landholdor either by oustoni or by con: 
tract. It provides that where the reservation is by custom, it, so far as 
existing trees are concerned, із to remain effective throughout the whole 
of the occupancy, by the Act mado permanent. In places whero the 
custom obtains such reservation is conventional without being expremiy 
made, in contra-distinction to places where по, such custom exists—as, 
for example, in the syminderd of North Vellore, In which case the reggr- 


397 


513 


555 


555 


45 


38a 
300 


400 
152 


566 


Vor. | . INDEX OF CASES 


e ы 
‚ Patta—(Cenia), 
. vatlon, if it is to be operative, must be expressed as part of the cdatract, 
> But їп each caso the reservation, when not qualified, will be operative for 
precisely the same period of time and no longer—that is to say, until, on 


са 


the expiry of the right to possession by the tenant, the holding reverts to . 


the semindar. Accordingly, the section. makes no distinction In the 
result between a reservation made by custom and one made by contract, 


Where the reservation, howevor constituted, із conterminous with the _ 


previously limited poseession, it remalas, except with regard to trees 

subsequently planted by the rye/s or naturally grown upon the holding, 

operative throughout ths occupancy made permanent by the Act. The 
- Jandholder cannot claim an enhancement of reat or any additional pay- 
` mert for his lost trees. 


Oa the 6th June, 1901, the appellaat Raja granted to the father of the 
respondents, for а term of 10 увага expiring Fasli, 1320, a lease of some 
1363 acres of land In tho village of N. Prior to this lease in his favoar, 
the lessee had no occupancy or other rights in the holding. Of the acres 
comprised some 843 were entered as being Ín cultivation, and 530 as 
beicg dry pasture waste. The annual rental forthe whole was fixed at 
Rs. 1784-13 ag. reprosenting, so far ae the ‘cultivation’ lands were con- 


cerned, a rent of as. 14-2 рег всго, and for the ‘dry pasture waste’ А rent. 


off amnas per acre. The lease, however, contalned а provialon, that if 
the lessee raised dry cultivation on the dry pasture waste he had to pay 
cist upon the land so cultivated at the higher rate of as. 14-2 per acre as 
well as the expenses. By the lease the Raja reserved to himself full 
rights in regard to Sooo palmyras and date palms fit for tapping. The 
leaioe was ‘‘not in the least to be entitled to them,” as the cist of all the 
trees atanding on the lands was not Included inthe rent reserved, the 
lessee was not to raise any objection whatever tothe semindar dealing 
with the samo. Р 


After Fasli 1320, the Raja tendered to the respondents for the усаг Igiaa 
pattah in respect of such part of the original holding as be conceived 
himself bound toinclade init. On the refusal of the respondents to 
accept the даѓал tendered and to execute 3 proper mxckalka this salt 
was, under section 56 of the Madras Estates Act, 1908, brought by the 
Raja to enforce his right : 


Held, that the remindar was entlied to continuo to reserve the right by the 
patiah, limited to the trees which existed before the Madras Estates Act 
end not extending to any which might have been planted by the respon- 
dents or might naturally have grown upon the holding since its passing. 

That of the 520 acres, 233 acres being tank-bed land, should be excluded 
from the Pat/&k and the remaining 197 acres should be included as being 
“cultivable” land, although it had never In fact been cultivated, Sri 

st Rajah Bommadevara Naganoa Naldu Bahadur s. Yelamanchili 
, Pitchayya . - - me 
Penal Code, Sec. 304 Part 1— Posiible' ۾‎ see Mladirection ^" ss 


476 


658 SHE CALCUTTA LAW JOURNAL, . [Vor, L, 

















“Paar. ° 
Penal Code, Sec. 366—''Forced" by stress of circumstances; see Kid- 
napping - one m - Ке 593 
پیج‎ » Sec. 3€6-—"Seduced’— Subsequent seduction for further acts 
of ill iclt intercourse у ses Kidnapping i ii ө 595 
o ——, Secs. 395 and 457, alternative charges under, if valid} sce 
Misdirection ... А га s 467 
— » Stc, 426, еа under че Ма section 3;9 I. Р, C., n 
ге, Prejudice E ud Ms 285 
— » Sec. 430—~Interfericg with. water шр Та suffering 
from scardty of water—Complicated question of Civil Law у see Landlord 
and tenant... - jn 589 
» бес, 430, £cope of; ; see Landlord at tenant 2n 589 
Pensions Act—Suit for Malikaos – Grant of certificate under the Pensions 
Act—Time, running of ; see Limitation be dsi 52 
Permanent settlement, remindar takirg, cfect of—Military - Е at the 
commencement— Nalure of tenure, If altered ; ses Pilmogeniture To 167 
Person, if can be compelled to accept the office of shebalt у see Declaratory 
suit es - га E ө ti 383 
——— ——, Originally, if adopted the Hindu Law asa whole in matters of 
succession — Question of fact у see Primogeniture m 267 
= —— charged with substantive offence, when can be convicted for abet 
ment у see Prejudice on vas m ois ive 472 


Plaint—<Ambiguous— Defendant, duty of. 

The plaintiff was semindar of Moura Chur Dalya and the adjoining Moura 
Daiya. In Moura Chur Dalya there were four Howlas, of which three 
belonged to the defendants appellants and the fourth to the plaintiff, 
The plaintif acquired by auction purchase the ralxh of Adinath Roy. 
This tales, according to the plaintiff's case, comprised lands both in 
Moura Daiya and in Moura Chur Dalya, but it was not proved that ару 
part of the lands of the fa/ak were situated within Monza Chur Daiya. 
Recently the disputed lands, which were within the Mouxa Chur Daiya, 
were reformed and wero taken possession of by the defendants, Ina sult 
for recovery of possession, the plaintiff stated his title as zemindar and 
alleged that his zemiadary Included the Moura Chur Dalya. The 
plaintiff further alleged that no right could accrue to the defendants in 
respect of the disputed lands and that the disputed land was tho kkas 
land appertaining tothe plaintifs ¢alws included in their zemindary. 
The plaintiff succeeded in his sult. Tho defendants contended that the 
only case raised by the plaintiff in his plalot was one based upon his 
ownership of the taluk, and that therefore he was not entitled to succeed 
in his xemindary title if he failed to establish his Za/ui title : 

Held, that the plaint was intended to raiso the case of zemindary title, as 
well as that of taluki title. " 

Even lf, however, the plaint be regarded as ambiguous, all doubt as to its 
meaning was set at rest whan the matter came before the primary Court. 
Before it the case of remindary title was raised, and from that time . 

« onward that aspect of the case was kept well to the front. If the defep-, 
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iat CR ) 
dants were originally misled by the language of the plaint and девїгей ап 
opportunity of calling further evidence directed to the case of remindary 
title, Tt was their duty to make their application at the earliest possible 
moment. Guanendra Kamar Roy Chowdhury v. РтаїоПа Nath 
Thaker - se a - p 
— -—,ambiguous—Defendant misled—Defendant, duty of у ses Plaint 
———— , construction of— Zemindari апа falwhl titles $ see Plalnt “ 
Plaintiff or appellant, if can be called upon to give evidence on the question 
of value— Before plaint or memorandum of appeal ies doit for 
possession of land ; see Valuation... vee 
Police, duty of-—~Criminal Procedure Code, Sec. 103 J see Reference 7 
officer, who made the search, if can be called as a witness at the trial; 
see Reference 


nee 


vee 


~~ 





~—— officer connected with едан: ifa айй ийгем for prov- 
ing search ; sre Feference on 
Possession come into the hands of true pr — allow. 
Ing 5 see Besam! transactions v. nem ves 
Pre-emption-~/reperiy divided in bircks—Furchase of one Мид Refusal 
te purchase ether blocki— Waiwer—Village community— Notice ~ Омад 
Laws Act, (ХУШ of 1876), Sec. rr—Acqutasce nce, 

Tho owner, being desirous of disposing of certain property, divided it Into 
a number of blocks and offered them forsale. The blocks were clearly 
delineated upon separato plans, and separate kkasras and jamabendts 
жете prepared for each. Block No 19 was purchased by the appellant, 
the Raja of Basti ; blocks Nos. % and ọ by Dargahi (now deceased and 
represented by Sita Ram and Madho, respondents In Appeals Nos. 29 
and 30) and Mata Prasad (respondent in Appeals Nos, 29 and зо) у and 
blocks Мов. 10-13, 15 and 20 by Raja Mohammad Mumtas All, the 
respondent in Appeal No 3r. The appellant bad procured a list of all 
the blocks, containing the prices, but hedefinitely refused to purchase 
any but block No. Ig which was adjacent to ble own estate. The 
conveysnce of block Мо 19 to the appellant was executed and registered 
on the gth Juns, 1924 3 the conveyance of block No 7 to respondents in 
Nos. 19 and 30 was executed on the same day, but at а later hour. The 
oral agreement for sale with the respondent İn Appeal No. 31 was 
entered into somo time prior to the agreement with the appellant but 
when tho latter refused to purchase any of the other blocks he was 
aware of that agreement and acquiesced in it, The sale to respondent 
in Appeal No. 31 was completed on the 18th June, 1924 and the second 
sale to the respondents in Appeals Nos. 29 and зо on the з July 
following. The appellant claimed to preempt the other blocks i 

Held, assuming that the prior completed purchase by the appellant, under 
other circumstances, had given him the right of pre-emption in respect 
of other blocks, he had by his conduct, waived this right and could not 
reassert it, . 

” It was contended for the appellant that, upon the death of the original 
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Pre-emption —(Cexid.) 

owner of the properly, the ten persons who wero the devisees became а 

village commusity within the meaning of section 7 of the Oudh Act, and 

that as soon as the appellant purchased block No. 19 he became a mem- 

her of that community. 

Held, that tho owner's devisees merely by reason of an Interest In the land 
so acquired, did not constitute a village community which was not shown 
to exist apart from themselves. 

Their Lordships were not prepared in the present case to affirm the correct- 
ness of the proposltion that only persons having an Interest in tho village 
lands should be deemed to be members of the community. 

Thelr Lordships did not think It necessary to decide in this appeal as to the . 
possible competition betwecn the rights acquired by a contract for salo 
and those attaching under the Oudh Act to a completed conveyance, 
Their Lordships said “It may be that їп sucha case there is a dhect 
conflict between the statutory rights attached under Chapter III of the 
Transfer of Property Act to an agreement for sale, and the right of pre- 
emption conferred by the Oudh Laws Act.” 

No formal notice of the proposal to sell any of the plots in suit was given 
by the seller: 

Held, that the appellant's refusal to purchase any of the other plots ard 
his acquiescence in the sale to the respondent in Appeal No, 31 might 
have induced to seller to believe that the statutory notice was onneces- 
кагу, and if it bad been given it would seem that the present suit would 
have been barred by section 11 of the Oudh Laws Act. Raja Pate- 
swarl Partab Narain Singh s. Sita Ram ... 555 

Prejud!ce— Charge framed jor substantive оге Conditions Jer abet 
meni—No erder far conviction under Sec. I308, Indian Penal Code 
(Act XLV sf 1860)—Criminal Procedure Cede (Act V of 1898), Sec, 337. 

Per Suhrawardy, T: It cannot be definitely said that a person having 
been charged with a substantive offence cannot be convicted for abet- 
ment thereof, Every case depends upon its own fact and if the facts 
justify the conviction for abetment, though the person was charged with 
the commission of the offence itself, there is no bar іл law to such 
conviction, 

Per Sach, F: Whether a man can be convicted without а separate charge 
on a charge of zbetment of the principal offence depends upon the 
circumstances of the case, But it can only be dona if the circumstances 
being the case under section 237 of the Code of Criminal Procedure. 

Where a petitioner was charged under section I20B of the Indian Penal 
Code and was cloarly guilty under that section but no conviction was 
made by the lower Court : 

Held (per Sukramardy, F ) 1 that, the High Court could alter the finding 
and convict the socused. 

Per Fach, Jı That asthe accused was not prejudiced by the procedure 
adopted, there was no necessity for Interference. Jnanda Charan 
Ghatak v, Emperor... КА " - - 472 


E 


m — 
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rejudico— Reasons jor dismissal cf appeal, if ta be given—Charge ander 

` scctiem 470 Indiam Prnal Cede (Act XLV of 1850) but conelction under 
accen. 435, ' i 

No reasons necd be recorded in support of summaiy dismissal of an appeal. 

Where the Magistrate fourd that the Xa/ai that was cut and taken away, 

was unilpe, a .соот:сПоп order scction 426 of the Indian Рева! Code 

was not illegal though the accused were charged uncer section 379 


Kalachand Ghose v. Tatu (Tahir) Shaik i dus 


—— — , topics of, connected with the character of the prisoner to ba 
carefully exclodcd in the cpening by the coursel for the prosecution 3 sre 


Misdirection КА - - e^ 
Pretiminary dccree— Force, if жей, bs the swit Is disposed of j see 
Appeal, if competent one om oe зе ase 
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decree, appeal against, brought before or afer the passing of nae 


final decree— Appellate Court setting aside or varying the preliminary . 





decreo— Effect on final decree 3 see Appeal, if competent .. EA 
—— decree, effect of retting aside, on final decree ; see Appeal, if 
competent on [E = ona م‎ 


Presidency Magistrate, ee to be obseivcd by, after the order for 
quashing the commitment by the Judge of the High Court In Semion р 


ate High Cout, Jurisdiction of as m а 
—— — —  Maghtrate, when can make а reference to > High Cout—Criminal | 
Procedure Code, Sec. 432 ; see High Court, joriediction of n — 


Magistrate, when can makea reference to High Cou. = Question 
of law— Matters upon which bo hasa duty to make up his mind, ate 
High Court, furisdicHon of B - e 

Presumption—Grantor parting with all bis rights (including underground. 
rights or minerals) In favour of grantee у see Second appeal ag 

Man acknowledging another as his. legitimate child р see 

Mubammadan Law mr S Em 

Marria ge— Legitimacy - о БР cohabitation j see Muham: 
madaa Law 5 

——— аз to РАНЕ ТРНЫН — by ovhabítation com- 
bined with other circumstances ; ses Muhammadan Law... E 

———— of marriage, if rebutted— Clan proclivity towards concubimage— ` 
Woman, not а førdanaskin lady у see Mubammadan Law n 

of mariage and legitimacy, when arucs; see Muhammadan 

Law 3s مەه‎ T T i TA 

of offer—Notificatlon of party of his insolvancy; see Specific 
performance - m - E 

Primogeniture— Custom Калу tenure, Qf is nainre is alfcred „ taking 

settlement from Gevernment—~ Aboriginal tribe— Adoption of Hinds lam. 








سسس 











ES 


‚ 5% 


403 


408 


It is a question of fact whether certain people, assuming their origin to ee С 


aboriginal, have adopted the Hindu Law as a wholo in matters of 
succession, 

Where a custom was originated in а family for certain огош, tt ang | 
" be sald that these reasons being non-existent, the custom [tself showld — 


à 
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Érimogeniture—( Contd.) 
cease to exist. In socha case the principle embodied in the expreasion 


crasamis rations cessat lex does not apply. But it is quite different ' 


where the claim is made on the basis of the nature of the tenaro. When 
the nature of the tenure is altered, the rule of soccession із altered. e 

Assuming that the Mochpara zemindari was military tenure at the сопы 
mencement as soon as the xemladar took the Permanent Settlement, the 
nature of the tenure was altered and he became an ordinary zemipdar 
subject to the geveral law of succession. If there was a family custom of 
primogeniture, that custom could not have béen wiped out ‘by the fact 
that the zemindar took a new settlement from the Government. ` 

The custom of primogeniture may be lost by acts of parties, Narendra 
Narayan Chowdhary v. Nagendra Narayan Chowdhury 

Prior Mortgages bringing а suit оп bis mortgage without impleading puisne 

mortgagee-—Sale, what passes ; ste Limitation ees 


Mortgages not making subsequent mortgagee party to his sult on 


te 





D 


PAGE „ 


ү 167 


152 


mortgage, effect oi—Decree or mle Palsne mortgagec's right to ‘ 


rodeom ; see Limitation on - - 
Privy Council; non-interference Ly— Question of mere valuation— Acqui- 
sition of land under the Land Acquisition Act у see Compensation oe 
mM -— , practice of i res Concurrent findings of fact - 
Proceedings under section 145, Criminal Procedure Code, If can be ingti- 
tuted by Subordinate Magistrate on the direction of the District Magis- 
trate ; see Dispute concerning land ae "m vs 
Profit of business —Company doeling in house property by letting out for 
premium and rent— Position bettered by means not direcily connected 
with the business of the Company— Enhanced value realised у see Income 
— of business —Letting out of property upon lease for salami and for 
rent—Forfelturo clanse—Exactlon of fresh salam! and Increased rent ; 
sew Income tax T ss 
Property, absolute Interest Ín— Power to alienate ; see ‚зеш, йсй of 
Prosecution, {f can stand merely upon the deposition of the Medical обсег 
in the post-mortem examination In its recorded form—Medical evidence 
and defence cqually inconsistent у see Jury, n of ny 
——————‚ opening of—Doubtfal questions of admissibility ) see Mis. 
direction on - e i 


mw, opening of, whai 18 contain у sev Misdtrection 1 T 


Pulsme mortgagoo purchasing mortgaged property Їп execution of his mort- 
gage decreo, if can Instituto a suit for redemption ; see Limitation EE 
mortgagoe's right to redeem—Puisne mortgages not mado a party by 
prior mortgages in his suit у see Limitation “ PA 
Purchaser, real, when can show the real naturo of the \ташасЦоп—6ш by 
cortified anctlon-parchaser agaist rea] Owner for р session у sve Benemi 
transactions... v is ose ove 





Question of fee:—Pcnon, originally atorigioal, if adoptol tho ‘Hindi Law 7 


aga whole in matte р of succession j see PAmogoniture E 
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Question, raised in second appeal for first timo, requiring investigation of 
facts, if can be entertained ; ses Settlement Po và 

‘Quicquid plantatur solo, solo cedit! if applicable in тайа; зе Comper- Е 
sation te € 

Rallway Company, liability it-cPeréstary loss to ‘the owner of goods pee 
Damage ө E T E E T NEG 

—— Company, liability of Risk Nats Porm H~ Perisbable goods ; see 
Damage oe m E ous 

Rating —Principle— Bengal Municipal Act (п В. с. ‘of 1884 n Sees. 85(8); И 
101—Previse—Consiraction of section 6j am Act —Asseisment altes vires 
and illegal— Furisdiction of Civi! Court. 

If the assessment as made be м/а vires abd Шера], it cannot be sustaízod, 
and the plaiutif i is entitlód to a declaration to that effect. 

The meaning and effect of sections Ss(b) and 101 of the Bengal Municipal 
Act are cloar and in accordance with the general principles of rating, and 
those sections provide that in every case’ the rate ts to bo imposed on the 
annual value of the holding which is deemed to be gross annual reat af 
which the holding “may bé reasonably axpected to let" while the 
proviso is inserted In ald of tho assessso, and to lay dowha аліва to 
prevont oxcomslve asecerhents bolog made, 

Where no attempt was made to ascertain the value of the holding as Pho- 
vided by sectlon 101 of the Bengal Municipal Act; the Commissioners: 
were acting «Jira vires in accepting the Valuation Offcer’s method of 
valuation “based, as they knew it was, upon a percentage of the esti- 
mated cost of the buildings ia entire disregard of the- principle whic ' 
they were bound by law to adopt as the basis of thelr assessment." 
“The principle of rating upon which thi Ccmmissloners ‘are directed tó 
proceed is the samo ая that which is adopted in Kogiand, and similar 
difficulties arise there in the case of gpntleman’s parks amd mansions 
which are laid out for residential purposes, and not for letting. But sich 
properties are, nevertheless, constantly rated ров the basis of their 
annual letting value.” 

No words аге to be read into any enactment which аго not to be found 
there and which would alter its operative effect because of provisions to 
be found in апу proviso. A proviso may bo usod to guide one inthe 
selection of ame or other of twó possible codatructions of the words to bs 
found ih the enactment, and show when tharé is doubt about Its scope, 
when Ё may reasonably admit of doubts as to its having thls асоро or 
that, what їз the proper view to take of у but to find in It en entcting 
provisión which enables something to be dode which is not to be found” 
in the enactment itself оп any reasonable constructlon of It, simply 
because otherwise the proviso would be meaningless and sentoloss and 
would Бё in the highest decteo dangerous. Narsyan Chandra Datt $ і 
The Chairman of the Municipal Commiisioners of the panie 
bati Mimiclpality ... Е " ie 

Receiver, If can be ‘appalated — Decree against Nawab of Murshidabad ; we 
Degree, execution of Ss “ э i wear 


Receiver, if can lease а Debutter property without the sanction of the 
Coart у see Lease " on hes T "is 
— —4, granting loaso, shen can be avolded ; see Loaso ast 
Rogitals in a doed —Admlesibility in evidence -Corcoboration of testimony ; 
see Limitatioa - 
Redemption—Puisne. NAR not кде a pariy by prior ee in his 
sult; see Limitation E ee m es 





, right of-Purcbasers under prior and ades ope 
° decrees— "sults i ín which the other was not made а party ; see Limitation 
Releroeuco —Crimns] Procedura Cole (Act V of 2899), Sec. 307—High _ 
Court, what ts conszder— High Court, whom interferes with the verdict of 
the jury—Confession, retracted, if cam be given effect to—Confession 
proaply withdrawn —Criminal Procedure Code, Sec 103, abject a]— 
Police oficer тзн the search, calles as a wiiness—Respectable 

inkabitent. . І 

Under section 407 of the Code of Criminal Procedure, the High Court has 
to consider tha eatire evidence, and to decida after giving duo weight to 
the opinion of the Sessions Judge and the jury, whether the charge was 
mids out against the accused, and whsth:r the verdict was right or not, 
It 1з not the practice of the High Court to interfere with the verdict of a 
fury unless it is shown that tho verdict was manifestly wrong and that 
there were no sufficlent materials to justify it, 


There is nothing to prevent a confession although БИЕ, from being 
given effect to as against the maker. But where the confeaslon has been 
retracted, the general rule Is that Independent corroboration of the con- 
fession should be required in order that the Court may be satisfied that 
the confession is truo. - , 


Ju view of the fact that confession was promptly withdrawa when the 
accused came before the Committing Magistrate, it will not altogether be 
safe to rely entirely upon it Їп the absence of any independent evidence 
to corroborate It. E 


The object of section 103 of the Code of Criminal Procedure is presumably 
to obtain a» reliable évidence as possible of the search, and to exclude 
the possiblli'y of any concoction, cr malpractice of any kind. ` 


There сад bs по harm. а the Police officer, who made the ғезгсЬ, being 
called as а witness at [ho trial, but ап officer who is connected with the 
investigation cannot be deemed to bs an entirely satisfactory witoem for . 
the purpose of proving the search, Itis incumbent upon the Police, at 
any rate, to make som attempt to comply , with the provisions of section 
103 of the Code of Criminal Procedure. It ts possible that there were 
no persons liring near the place of occurrence. who would fulfil the defi- 
nition of respectable Inhabitants usod in the section. In that case some 
evidence to that effect shoul 1 be giren. , Emperor +. Balal Ghose: .. 

———-—— to High Court, when can be made by Presidency Magistrate 
Criminal Procedure Code, Sec 431 ; see High Court, Jadsálatlon of 


Registration nalan Registra! ion Act (XVII of rgo), Sect, 17 (1) 0), 49 RS 


® 
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Registration — (Сонга) ' 
——BFEquilable charge upon tomoveable prepsriy—Compulsory regisira- 
Печ — Bfecl of mon-regisiratien. 

A document creating аа equitable charge upon immoveable property comes 
within the purview of section 17 (1) (b) of the Indian Registration Act, 
1908, as creating x right, title or Interest over Immoveable property, and 
is, therefore, compulsorily registrable, and if not registered, по charge 
can in law be created by it, (vide section 49 of the Act). Khoo баш 
Ban v, Tan Guat Tean ... - ++ 

Registration Act, Secs. 17, E to execute a feglstered 
sale deed-—Sale deed not registered, if admissible ia evidence In a suit for 

e specific performance of agreement ; see Specific performance ^ 

—, Secs. 17 (1) (b), 49 -Equitable charge ороп immovable 
property —REffect of non-registration у see. Registration 

Regulation ҮП of 1822, settlement- under, intention. of —Effect of wate 

* — possession ; ste Ssttlement 

Romand—Jndisn Jacone Тах Act ar of 1924), See. 66 (4)— Partners й 
two firms—~Same bersons in time Shares—Intention, 

_ Under section 66 <1. (4) of the Income Tax Act, the High Court sent back 
the case to the Commissioner for making clear the points upon which 
further fladings are required at bla hands. 

The proposition that the same persons in the same shares cannot fot income 
tax purposes be partners of two entirely separate firms isa highly abstract 
proposition. 

There may be an entirely diff: irent firm. It may be composed of the same 
partners and it may be that tha partners are interested in the same 
shares but as a. matter of intention of the parties, an entirely different 








partnership, In Re Messrs, Martin & Co. ... - - 
Renunciation by sppointee Mohant, effect of—Oziginal Mohunt appointing 
his succes:ors ; see Mohant Pe. x is 


Reservation conterminous with Vistos limited possession —T rees-- 
Landiotd, if can claim enhancement of rent ог any additional ын! 
for his lost trees у see Patta a 

Revaluation list subsequently signed iod notice published — Commissioners 
sanctioning a budget on the basis of the valuation } see Tax - ET 

Revenue, receipt of— Expenditure required to obtaln the income from the 


capital asset le negligible ; see'Incomo tax "m E 
Reversioner, sult by, for possecsion after the death of female heir-—Fomale 
helr out of possession for more than 12 years; see Limitation © 


— 





‚ salt by, for possession after the death of female heir, when 
barted— Adverse posession against the female heir; see Limization 


Revising Court, if сап order a further enquiry on tbe same materials; ме. 


Further enquiry . ves - 


Revision— Enhancement of sesiience=Appticaitin by inp fue Dade: А 


quacy of sentence, 


Per Buckland, and Graham FF: In а case whore there is manifestly a _ 


° ground for interference beyond all reasonable doubt, it matters Rot 


99 


300 


(53 
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Revision —( Conid.) i 
whether the case comes before the High Court of its own motion or at 
the instance of а private prosecutor or through any otber channel what- - 
ever. In such a case tho High Court will interfere. | 
Per Mukerji, J : Where an accused was convicted on his plea of guilty, 
an application by the complainant for enhancement of sentence unless 
backed by the Crown, is not entert&inable, 
Per Buckland, Jı An application for enhancement of sentence should not 
be encouraged at the instance of a complainart or private prosecutor 
unless it is clear beyond all question that it should be allowed, 


Per Mukerji J: A sentence cannot. be enhanced unless there has been a 
regular trial of the case inspite of the accuted’s plea of guilty. AM . 
Akabbar v. Kasem All as - d 176 


Rights of parties, how to be governed — Testator—Debstter орын dedi- 

cated by his sons ; see Declaratory suit vit 381 
Risk Note, Form H—‘Lose’, meaning of- Destruction or deterioration < or 

damage to goods consigned ; see Damage E x 2 24 
Same persons, if partners of two entirely separate firms у ses Remand e $00 
Search, proving—Police обсег connected with Investigation, if a satisfactory 

witness ; see Reference m 2r i5 ete 518 


Second appeal—Civil Precedm-e Code (Act V of 1908), Secs, 100, 101— 
Erroneous finding of fact by the Arst appellate Court—Interference in 
second appeal whem justifable—Specific Relief Act (Ief 1877), Seca 13, 
ar—"Explanatlen" to section 12— Compensation. in money, when an 
adequate feliaf Jor breach of contract to transfer immeveable broeriy— 
Refusal to pass decree fer specifie performance— Presumption created by ў 
S. 12, “Explanation.” 

Having regard to the provisions of the Civil Procedure Code, 1908, sec- 
tions roo and тот, there is no jurisdiction to entertain а second appeal 
on the ground of an erroneous finding of fact, however gross or inexcus- 
able the error may seem to be. Where there fs по orror or defect in the 
procedure, the finding of the first appellate Court проп a question of fact 
is final, if that Court had before it evidence proper for its consideration 
In support of the finding. : 


` Where therefore, the first appellate Court comes to а clear finding of fact, 
and there was evidence on which Н could properly arrive at such finding, 
ft is not open to the High Court in second appeal tointerfere with the 
finding of fact thus arrived at. vM ee 


In a suit for specific petformance of а contract to transfer immoveable pro- 
perty, where the Court finds that compensation Ín money is an adequate 
rellef to the plaintif for the non-performance of (Не contract by the 
defendant, а decres for specific performance cannot be рамей In the 
plaintiffs favour, [vide the express provisions of the Specific Relief Act, 
1877, sections 12 (c) and sr (а)]. 

The presumption created by the “Explanation” to ‘section 12 of the 


Vor, L.] . IMDEX OF CASES. 


‘Second appeal—(Ceafd.) 
Specifio Relief Act, 1877, (namely, that "unless and until the contrary is 
proved, the Court shall presume that the Lreach of а contract to transfer 
Immortable property cannot bo adequately relieved by compensation fn 
money”), is а rebuttable one, and is rebutted on proof that tho breach of 
the contract could bo adequately relieved by compensation in money, 
Ramji Patel v. Rao Kishore Singh - M P" 
— m Civil Procedure Code (Act V of 1908), Sees. 100, 101— 


Nen-interfercnce wih erroneous finding of fact—Indian grant, what 


passes under—Rules of English Real Property Law imapplicable— 


Underground rights or minerale do net prima facie pass ie grantee, in | 


absence of express evidence that they formed part of the grant. 

Under the Civil Procedare Code, 1908, no second appeal lies except on the 
grounds specified in section тоо, (vide section тот of the Code). 

There is no jurisdiction to review or modify the finding of fact of the Judge 


of the first appellate Court, where there was evidence before the Judge 


upon which his finding of fact could have been bused. 

An erroneous fading of fact is a different thing altogether from an erfor or 
defect in procedure, [sce sub-clauss (с) of section 100, Civil Procedure 
Code, 1908] and there is no Jurisdiction to cntértain а second appeal on 
the ground of an erroneous finding of fact, however gross or inexcusable 
the error may seem to be. 

The rules of English Law as to rea! property in England afford no guidance 
аз to what passes under an Indian grant, There is, accordingly, no 
presumptlon in India that in the absence of any evidence as to the terms 


of the grant the grantor parted with all his rights (including underground > 


rights or minerals) in favour of the grantee. On the contrary, іп the 
absence of any evidence that the underground rights were included In the 
grant they could not be treated as having thereby passed, 


When а grant is made by a zemindar of a tenure at а fixed rent, although ` 


the tenure may be permanent, heritable aud transferable, minerals will 
not be held to have formed pert of the grant in. the absence of express 
evidence to that effect. Raja of Pittapur v Collector of Godaverl 
Second appeal, lf can be entertained on the ground of erroneous finding of 
fact, however gross or Inexcusable the error may seem to be; see Second 
appeal E sss es ar e one 
—— —— appeal, question raised in, for first time, requítiog investigation of 
facts, M can be entertalned у ses Settlement =... ast "n 
—— —— appeal, when les : see Second appeal ove ss $e 
Secondary Evidence as to contents of a letter, if admissille in evldence—No 
objection raised as to the giving of evidence—Letter neither prodoced 
nor called for ; sce Kidnapping ES - ES 
Security — Suspected persen—Criminat Procedure Code (Act Y of 1898), 
Sec. гос Attempt ts creeal— Falling lo giva satisfactory evidence. 
Scction 109 (a) refers to the caso of a continuous act and not the case of 
an isolated effort of concealn eot, 
TI e fact that the sccascd filed to give a satisfactory account of themselves 


467 
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30 


66$ THE CALCUTTA LAW JOURNAL. ° [Vor. b, 


Security —( Cenid,) 
cannot bring them within section 109 of the Code of Criminal Procedure. 


Gobra Badia v King-Emperor ... — 25 
Sentence, enbancement of —Application by шй даш Дааа convicted 

on his plea of guilty ; ses Revision ... = on К 
-— —, enhancement of— Application by complainant — Inadequacy of 
` sentence ; ке Revison ... m Т 2 " 
——; when can be enhanced ; sss Revision vo | ! 


Setilement— Керни ем Vil ef 1813—Legal effect en дада, БУРНЫ 
Entries in Khatlans prepared for the purpose of setilemeni—Basts of 
calculation of revenue Title if affected —Crell Procedure Code (Act V 
#7 1908), Order sa. R. 10— Application for subilituiion —Entcriain- 
ability lefere final order in a suit—Limilatica— Quesiion raised for 
the frst tima in second appeal, if can be entertained. 

The intention of a settlement mado under Regula'ion VII of 1833 із not to 
touch or disturb the possession of persons in a&ctoil possession of the 
lands bat гаће: to respect such possession and the entries In Ње Юан: 
prepared for the purposes of a settlement under the Regulation do not 
confer a title on the persons in whose favour soch entries are made but 
only record the fact of their possession to serve as a basis for calculation 
of the revenue. 

An application for substitution on the death of a party toa sult can be 
entertained under Order 12 R. 10 Civil Procedure Code, if no final order 
has been made in the sult and no question of limitation arises in such a 
case. | 

А question which is raisad for the first timo іо second appeal and which 


involves the investigation into certain questions of fact, cannot be enter 


tained at euch а late stage. Kader Bux Patwari s, Salimuddi 





Hazl "E wee js ve уш - 
— under Regulation VII ої 1822, intention of —Possession, 
actual, effect of у see Scttlement sse E 


Shebalt, if can refuse to continue in it ; see Declaratory suit 

—— —— , M competent to sell bis religious office for his own aiy 
benefit—Person next in succession to office у зеи Declaratory sult m 

Shobaltship, hereditary-Claimaet, if to show that he ls heir of the 











founder—Heir of the last shebait ; see Declaratory suit sd кө 

——, if сап be forced upon а person ; see Declaratory sult on 

If can be renounced Ín favour of next in succession; see‏ , س 

ИЕ suit T ө о 5 ое 

fight— Taking the possession of adverse pos:essor ; see Declara-‏ , سس م 
tory soit ^" = vee „‏ 


* Specific performance—Agreement to execute a registered sale deed — Sala 
deed mot registered- Regisiration Act (ХУІ «f 1903), Sees. 17, 49. 
If an insti ument which comes within section 17 of the Reghtration Act as 


purporting. to create by transfer an interest in. immovable property [я not | 


registered, it cannot be used In any legal “proceedings to being about 


jadirectly the effect which it would have had if registered, It is not LN 
. 2 


Paar. 
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° Specific performance Contd.) ë 
‘affect’? the property, and it is not to be received as evidence of any tran- 
sactlon ‘affecting’ the property. An agreement for tho sale of immovable 
property із a transaction ‘affecting’ the property. 

As the document in the present case clearly purports to transfer A's 
Interest In the immovable properties which he had Inherited from B, it 
comes within the terms of section 17 of the Registration Act and requires 
registration. It being unregistered, is not admissible in eviderce in a 
sult for specific performance of the agreement that the vendor shall, if 
the vendeo so requires, execute a registered sale deed. James R. R. 

«e Skinner v. Robert Hercules Skinner o o m m 

Contract by correspendesnce-— Complete coniraei— 

Terms, in a cerresjondence—Question of law—~—Consent of farties— 

Company geing inio liquidation, effect -Same rules apply as in 

bankrusicy—Coniract subsisiing—Contract, if rescinded— Notification by 

party of his iusolvoency— Trastes im bankrugtcy—Speclfc. perfermance of 
contract by bankrugi-iobuy a property-—Different rule (n contract te sel 


— 











preperty—Treepass io land—Proper plaintif in ejeciment sutt Мете. 


right to property withent right lo jostessien— Оне co skarer, if cam bring 
an action in irespass—Co-ommert. of mining parilos—Righ! er osnvey- 
ance Co-verner's right io work the ming—Ctvil Procedure -Coda (Act V 
e 1908), O.z R. ro, О. зв R. 10—Ne assignment of develution— 
Proceedings when commence, when a perso is added as dejendant 
ander O. т R. 10 of the Code of Civil Procedgpee— Damages, measure 
s/—Allermancer. 


When it Їз sought to establish a contract by correspondence, the whole of 
the correspondence relating to the matter in question. must be looked at 
for the purpose of finding out at what stage there wis H at all, a com- 
ploto contract between tho paitiea — 

- Where tho cardinal points of a proposed contract are definitely agreed 
upon by letters, the mere fact that in the course of the correspondence, 
reference has been made toa more formal agreement ог subsidiary nom 
essentia] stipulations, will not prevent the Court from сше the 
agreement arrived at by the letters as concluded, . 

lf once a definite offer has been mado and it has been accepted without 
qualification and it appears that the lotters of offer and acceptance con- 
tain all the terms agreed on between the parties, the complete contract 
thus arrived at, cannot be affected by subsequent negotiation, 

Where certain letters are stated as constituting the agreement, no testimony 


aliunde is admissible and subsequent letters cannot. be referred to to ald 


in construing the contract contained in the material letters, 
The question whether the terms contalned In а correspondence amonnt to 
a binding contract between the parties is ono of law, 
Even il there be а oomplete.contract betwoen the parties, such ctatract 
„ canbe pat an end to by the consent of the parties. 


The effect of a Company goldg {nto liquidation while & contract’ entered 
Into by. the Compapy before liquidation із subsisting, isthe sarc, as when 


S49 


Paar. 


487 


Specific performance — (Contd.) 


a party to a contract becomes bankrupt or Insolvent. The bankruptcy 
or {Insolvency of a perty may not alone necessarily result In such an 
incapacity to perform the contract as to entitle the other party at once 
to treat it as broken and to claim damages, as it may be for tho benefit 
of the bankrupt or insolvent or/of his estate to complete the contract and 
the representatives of his estate may be authorized to do so. Nor does 
bankruptcy or Insolvency alone entitle the other party to rescind the 
contract ; but a notification by a party of his insolvency may bo taken as 
presumptlvely Importing an offer to rescind which the other party may 
accept ; and it would at least justify а refusal on bis part to complete 
the contract unless the insolvent or his representatives should prove his 
ability and readiness to complete his part. If the bankrupt before 
bankruptcy bas contracted to sell or mortgage, the trustee in bankruptcy 
takes 16 subject to an obligation to fulfil the contract. If, for instance, 
it із а contract to grant a lease, the tiustee{n bankruptcy may obtain 
specific performance of the contract If he agrees to bo personally bound 
by the covenant. The contract, however, bas got to be performed by tho 
trustee in bankruptcy, if he chooses to perform it at all, within a reason- 
able time ; and, if It Is not performed within « reasonable time, tke other 
contracting party may treat the contract as Having been abandoned and 
other cases. The position, therefore, being that the traslees of a 
bankrupt may disclaim an onerous contract or may perform all that the 
bankrupt was neglecting to perform atthe time when he was bound to 
perform them, and tho bankruptcy having no other effect on the con 
tract than to put the trustee In the place of the bankrupt neither 
rescinding the obligation on either side nor Imposing new ones, nor antl- 
cipating the period of performance on either side, if the trustee does all 
that the bankrupt ought to have done, he may recover against the 
contracting party the damages which the bankrupt himself could have 
recovered if he had performed the contract р or if he omits to do so and 
1eglects to perform the contract, he lores the benefit of the contract and 
he other party has his remedy against the bankrupt’s estate. Tho law 
sea not require that the trustee in bankruptcy should give expreta notice 
thin & reasonable time after the date of the bankruptcy of his adoption 
the contract. The law only requires the trustee. In bankruptcy to 
form the bankrupt’s part of it as and when he should have done It 
velf. 
с performance of a contract by a bankrupt to buy а property із not 
arily granted agninst the trustce in bankruptcy of a vendee without 
nsent. Aliter in the case of a contract to sell propzrty. 
is wrong to another's possegsion ; it 1s an injury to а posseszory 
ad therefore the proper plaintiff in an action for trespass to land 


3r»o1: who is Їп actual or coustructire possession of the land, that ^ 


sd te immediate possession. The ght of the action of trespass 
ind fiy the wrong to the right of tho plaintifs possession. The 
osses tọn is all important in an action for tresp sos у andy mero . 
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right to property without a right to possession із not anfficlent to support 
the action. Right to possession is one of the constituent elements of the 
complete right of property 3 а person with a right to possession cen 
always, maintain an action. cf trespass against а wrong-doer. So also in 
the case of a person in actual postession. Sucha person has against a 
тее stranger or wrong-doer tho tame remedies as if be had the right 
to posstealon and he can as against the stranger maintain trespass 
and in general the stranger who violates his possession cannot justify 
the violation by showing that the possession was without title or even by 
showing that it was wrongful, unless he further proves not only that a 
third person was entitled to the possession but that he, the stranger, 
had acted with the authority of the said third person. The fact of 
possession in the sense referred to above therefore is rima facie evidence 
of title, and is alone sufficient to sustain the plaintifi’s caso against а 
mere wrong-dcer 

А co aharer can by himself maintain an action of trespass against a wrong- 
doer. { 

The co-owners of mining parties have a right to convey without reference 
to other co-owners. Б 

Each co-owner is entitled to work the mines provided he does not take 
more than his share of the minerals nor work the ваше wastefully. А 
person who із а co-owner of a mine with another or others, whether as 
joint tenant, tenant Їп common or co-parcener, Сап enter upon and work 
the mine or license another person to do so, subject only to the restric. 
tion that he shall not take more than his share. 

О. 43 R, 10 of the Civil Procedure Code bas по application where there 
was по amignmenat nor any contract In rospect of which there can be an 
amignment, creation or devolution of any Interest [n party's favour. 


The proceedings against а persoo added as defendant under O. 1. В, 10 
commence from the date when he із so added. 
The measure of damages İn a case like the present is tho fair market value 


of the coal at the pit mouth at the Ише when it was severed subject to 
just allowances. Asto what allowances there shall be, depends on the 


conduct of the parties and the other circumstances of the сазо. There ^ 


are two rules—(a) the harsher, under which only the cost of bringing the 
coal to bank Is allowed and (b) the milder, under which the expense of 
hewago and haulage і. ø , tho cost of working and severing as well as of 
bringing to bank is allowed. The harsher rule, only allowing the 
expense of bringing to bank, bas been applied whore the mitoonduct has” 
been of a substantial character, The milder rule, allowing the deduc- 
tion of tho expense of working and severlog the coal as well as of briog- 

log it to bank, will be applied where the wrongful working has not 
betn done with guilty or negligent mind, or sinister intention. 


» C, the plaintiffs allegation way, that he acquired certain coal lands in 
purspance of an agreement with the defendant company (J, and Co.), 


Specific performance —( Contd.) 

whereby the latter agreed to pay him, the price of acquisitons of lands, 
the rents &c.. payable by him to his lessor, to advance monies for 
further acquisition of lands, and to deposit а certaln amount as earnest 
money with him у that he was induced to spend large sums of money to 
carry on "testing! and ‘winning’ operations in the coal lands ; that the 
defeodant company were bound under their agreement to pay all 
these monies to him and to take a conveyance from him in respect of tho 
lands acquired by him in terms of the agreement. This sult was Insti. 
tuted for specific performance of the sald agreement, or, In the alter- 
native, for damages in respect of the breach and in respect of the coal 
raised by the defendant company, who were given postession by the 
plaintiff, and also for damages for trespass, The appellants were the 
alleged transferees from the defendant company, 

The defence admitted the agreement but denied its terms as alleged by the 
plaintiff. The defendant company, it was alleged, were all along willing 
to perform their part of the agreement on plaintiffs making out а good 
title to the lands acquired by bim but he failed to make ont such title : 

Held, that avon if there wasa complete contract between the parties, 
neither party could ask for Its specife performance, as the first contract 
had been put &n 'end to by mutual consent and as the only subsisting 
contract had been abandoned by the dofendsat company long before the 
Institution of suit. 

That the plaintiff as a co-sharer-lossor could not eject the defendant com- 
pany, and in lieu of ejectment would get damages оп the basis of the 
value of the coal to tho exteat of his share in the property which had 
been worked by the defendant company, from which would be deducted 
the cost of working and severing the coal and bringing the same to the 
bank. Currimbhoy and Company, Limited v. L. A. Creet a 

Specific performance, decree for, if сап be passed —Compensation In money 
is an adequate relief for non-performance of contract to transfer Immov- 





able property ; see Second appeal Т ad 
pecformence of contract by а bankrupt to es a property у see 

Specific performance w oo “ ae on 
Specific Relief Act, Sec. 12, ана {Е rebuttable 3 see 
Second appeal 6 T 
سسا ساس‎ Sec, PE T naturo of р ses Suit, maintain- 
ability of T w one - - 
Statute, construction of ; see Mlsdirection е б 


Stranger to shebaitship and dedicated properties, if сап sue for declaration 
that ho is the solo shebalt у ses Declaratory suit ses 

, Sub-mortgagoo of mortgage decree under agreement, i£. can Jolatlg with 
the mortgage decroe-holder execut& the mortgage decree—Civil pipes 
dure Code, O, #1 К. 16 ; see Limitation ` T Si 


Sübsequent letters, if can b» referred to aid In ‘construing the анас 


contained inthe material letters у see Spocific performance ne «а 


Substitution, application for, under Civil Procedure Code, О. 22 R, то, 
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тоб 


383 


1a 


208 ` 


Vor. L.] . INDEX OF CASES, 


‚ Substitutlon—( Contd.) 


if can be entertrifed, if no final order has been made in the sult— - 


Limitation ¢ sce Settlement vis 

Succession, rule of—Claim made on the basis of the nature isi OM 
Nature of tenure altered у see Primogeniture we m ave 

Succession certificate—Succession Cerificate Act (XXXIX of 1925), 
Sets, 314, 573 —Certificate, when granted-—Debt due tà ihe decease dm 
Character and reality of the debt —Comiensation money deposited under 
acction 31(2) of the Lond Acquisition Act (1 of 1894) Successies corii- 
ficate Act, Sec. 314, construction of—Civil Procedure Code (Aci V of 
1908), Sec. 115. 

* [n granting succession certlficate the District Jadge “should be satisfied not 
that а succession certificate will bo necessary or exigible under section 
214 of the Indian Succession Act or otherwise but that there le “ground 
for entertaloing the application”; that i$ to say, that it is a serious and 
sensible applicaWon bya person who desires to make a claim In the 
representative character which he seeks. Clauses 2 and 3 of section a14 
of the Indian Succession Act contemplate that the Judge should onder- 
vour to determine whether the applicant is the proper person or a 
proper person to be clothed with a representative character and any 
Intricate questions of fact or law bearing upon this question may be 
solved in a summary manner. 

lt is not the law that the Court upon an application for a certificate has to 
decide for itself, аз а condition of granting the certificate, that the caso 
is one In which the debt was due to the deceased person within the 
meaning of section 314 of the Indian Succession Act. A romsonable and 
sensible claim to be enabled to proceed against a third party as boing а 
debtor of a deceased person ls sufficient for the purpose of clothing the 
Court with jurisdiction under sectlon 373 oftho sald Act and may be 
regarded as ground for entertaining the application. 

А succession certificate enables the grantee to prosecute a claim ssa 
representative Of the deceased with greater advantage than he would 
have been able to do in the abrance of this representative right. 

The issus of а succession certificate may be justified without the Court 
arriving at a conclusion to the effect that such а certificate із a песемагу 
condition without which the clalm could not succeed, or that the debts 
wore due to the deceased. 

Section 214 of the Indian Succession Act bring a restrictive sectlon, should 
be carefully and accurately construed, 

А certaln property was acquired under the Land Acquisition Act after the 
death of the owner when it was in the hands of his widow, The coms 
pensation money was kop: in deposit in the Land Aoquisition Collector's 
office under section 31(3) of the Land Acqalsition Act. Aftor the death 
of the widow, three sons of one of two daughtors of tha owner petitioned 
the Land Acquisition Judge for payment to them of their share of the 

» money. They were directed fo obtain succession certificate for the 

© withdrawal of the amount. They then applied to the Subordiaate Judge 


Paar, 
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167 
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for succemion certificate with reference to the share due to each In the 
compensation money. Tho son of the other daughter contended that 
the certificate could not be granted as the compensation money, if ft 
were a dobt, was not a debt due to the deceased, The applications were 
granted both bythe primary Courtand by the appellate Court, On 
revision : 
Held, by the Full Bench, that the case was not one which could be inter- 
fered with under section 115 of the Civil Procedure Codo, as the Subor- 
dinate Judge had jurisdiction to make the order, 
That the opposition of the objector was a misguided one. i 
That if the Judge thought that the order of the Land Acquisition Court 
was ground for entertaining the applications for certificates, he would be 
entirely within hls rights. 
That the Subordinate Judge was not obliged Inthe presence of these 
parties, and in the absence of the person or authority from whom the 
money was claimed, to decide the question as to tho character and reality 
of the claim. 
That the objector In the present case was inno way darmnified by the 
grant of the certificate. И the compensation money was not а debt due 
to the deceased, по Successlon Act could operate as giving title to the 
money. Before the Land Acquisition Judge a succession certificate 
would In no way prevent the objector from contending that the compen- 
mation money was nota debt due to the deceased and from potting 
forward his own title thereto. Brojendra Sundar Banerjee ¥. 
Niladri Nath Mukerjee 239 
Succession certificate, application —— lf to decide, ibat the case М 
one in which the debt was dua to the deceased person within the mean- 
ing of section 214 of the Indian Succession Act ; sew Succession certificate 239 


————— certificate, effect of ; see Succession cortificate га 239 
——— —— certificate, grant of, conditlon necessary for; ses РИ 
certificate ia m m ae ve E" 239 


————— certificate, grant of, effect of—Compensation money deposited 
under section 31(2) of the Land Acquisition Act~Debt not due to the 


deceased ; sea Succession certificato ... an a 139 
—— —— certificate, lasus of, if justified —No eius zs to necessity of 
certificate—Debt due to the deceased у see Succession certificate m . 239 


Salt, maintainability of—Declaratery suit — Specific Relief Act (1 ef 1877), 
Sec. 42t—lafructuens declaration. 
Section 4a of the Specific Rellef Act does not sanction every form of 
declaration but only a declaration that the plaintiff is. entitled to any 
legal character or to any right to any property. 
A Court will never make а declaration that is likely to be infructuous. 
„ Three separato jamas were held by defondast No 31 undor three sets of , 
landlords, dofondants Nos, rto зо, Defendant No. 31 mortgaged the 
james with other lands to the plaintif. The landlords however, ignor- Ы 
* ing the existence of the separate ема instituted two suits for remy 


. 
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treating all the lands as constituting опе jama, Having obtained decrees 
ihe defendants Nos. І to зо put ap the lands to sale alleging that they 
were tho lands Їп arrears. The plaintiff then instituted the present suit 
askiog that a declaration might be made that the two decrees were 
really money decrees and the makel in arrear could not be sold with 
power to annal incumbrances under Chapter XIV of the Bengal Tenancy 
Act 1 
Held, that the suit was not maintainable, аз the rellef prayed for was one 
which was not anthorised by seotion 42 of the Specific Relief Act and as 
* such a declaration, if permitted, would Le in‘: tctuous without a relief In 
the shape of permanent Injunction. Sallendra Nath Bose 7. Shae 
Chandra Banerjee ae Уй А 257 
—— , maintainability of— Malickeus prosecution a’ cieli Hoi Dingen jer. 
Quare as to the essential Ingredients for the successful bringing of a suit 
for damages against defendant for maliciously and without reasonable or 
probable cause instituting a civil action against the plaintiff claiming 
injunction, etc, Albert-Bonnan э. The Imperial Tobacco Com- ` 
pany of Indis Limited .. - 351 
——, maintainability ej —Suit by miare gend surety before realisation 
of debt—Deed of continuing  guaraniee— Consiruction—Sarrcvading 
ciroumstances~Intention of tarties— Contingency— Amount jor which 
surety is liable is less than the telal debt-—Right of surety te the benefit 
of security—Surely, when antitled to the security. 
A guarantee Is а contact to indemnify upon a contingency. А guarantee, 
like every other contract, must be construed reasonably ; it must not only 
be construed by the words шей, but alio with regard to the surrounding 
circumstances. In other words, {п construing а guarantee, one must 
look at, and is entitled to giro in evidence, all the surrounding circum 
stances so ав to know what the parties meant. Where no oral еті 
dence із given, the intention of the parties is to be gathered from the 
words used with the aid of such light on the surrounding circums- 
tances as is afforded by the documents 
If the amount for which the surety is liable Is leas than the tota] debt owing 
° to the creditor by the debtor, it Is always necessary in bankruptcy to соп» 
sider whether the surety is bound for the whole of that debt with a limi- 
tation of his liability or whether he is only bound for a part of it equal 
to the amount for which he is liable, If the former is the case, ho has no 
right in bankruptcy to a dividend till tho creditor has received twenty 
shillings In the pound on the whole. If the latter, ho is relieved to the 
extent of the proportion of the dividend attdbutable to that part of the 
debt which he has guaranteed, just as ifthe amount he has guaranteed 
wore a separato distinct debt from the rest of the croditors? claim. 
Tho right of surety to the benefit ofthe security held by the creditor is . 
derived from the obligation of the principal debtor to indemnify his 
° surety. But, а surely is nottentitled to the securities which the creditor 
“holds until he pays the entirety of the debt. 
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One С, who was the owner of тегу сопкійегаЫе Louse and landed properties 
їп and outside Calcutta, being in firanclal difficulties, applicd to S fora 
loan of 40 lacs of rupees. S borrowed from the Imperial Bank of India 
40 laca of rupees for the accomodation of G and the latter on receipt of 
the amount executed a mortgage on the 14th February, 1927, in favour 
of S for the purpose of securing the loan of 4o lacs undertaking to pay 
Interest at the rate of 6 per cent per annum by equal monthly instal ments 
with quaterly rests until payment. S agreed to obtain the sald loan 
from the Imperial Bank of India at the request of the appellants and the 
latter guaranteed to S the payment by С of the sald sum of 40 laca of 
rupees to the limit of their aggregate liability to the extent of 18 lacs of 
rupees whereof each of tho three defendants was (о be liable for 6 lacs 
of rupees. Clause 3 of the deed of continuing guarantee provided 
‘twithin the aforesaid limit of liability this guarantee shall extend to and 
be applicable to the whole debt that shall sfimofely be duo to you from 
the sald John Caraplet Galstaun in respect of such advance os aforesaid 

+ ard not merely to so much whereof as shall be co-extensive with our 
aforesaid maximum liability thereunder,” It was alto agreed between 
S and the appellants that should the common liability be less than the 
sald maximum aggregate sum of 18 lacs of rupeos, the share dus from 
each one of them in respect thereof should be in strict proportion to the 
individual liability of exch of the appellants as referred to above. 

S died on the 14th May, 1927 and the present plaintiffs were the executors 
and trostecs onder his will, On the 12th October 1927, the plaintifs as 
soch executors demanded from G immediate payment of the said sum of 
до lacs of rupees and of the interest thereon. С having failed to pay, 
the plaintiffs gure notice on the 15th October, 1927, to each of the 
present appellants of the fact of their having made the same demand 
on б. Thereafter on the 8th June, 1928, the plaintiffs demanded pay- 
ment from each of the present appellants of the mm of 6 lacs of rnpocs 
due under and by virtue of the fustrament of guarantee i 

Held, construing the terms of the guarantee asa whole, the liability under 
the guarantee did not attach unti] tbe respondents Бате pursued their 
remedies under the mortgage, and if the proceeds of the sale were proved 
to bé insufficient to satisfy G’s outsianding ‘indebtedness to S in respect 
of the loan. 

Per С. C, Ghose, Fı When tho parties sald that the guarantes should 
extend to and be applicable to the whole debt that should ultimately be 
due to S from G, they had not in thelr minds tho peculiar rules in 
bankruptcy. С : 

Per Page, F: That the construction of the deed of guarantee was not 
free from difficulty. If the parties Intended that the guarantees should 

* only attach tothe balance of the debt (if any) outstanding after Ње 
mortgaged properties such intention should be expressed in p ecise and А 
tmambiguous terms, lf tho parties intended that the guarantors should 
forthwith become liable upon the failure of G to tepay the logn it was 
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. 
or . 


° Bult —(Contd.), 


unnecessary to make any reference to the mortgage In the guarantee, 
asthe mortgage would be an independent ccliatera] security upon the 
enforcement of which the liability of the guarantor in no way depended. 
Carr Laxarus Phillips v. Alfred Ernest Mitchell =... ode 


~, maintainability of-—Snit fer recovery of possession im defanlt of redemp- 


. 


Hen— Limitation Act (1X of 1903), Sch, 1 Art, 177 — Adverse possession 


against the mortgagor before execullon of mortgage—Morigeges, if 
affected by adverse possession, 


Adverse possession against the mortgagor does not affect the right of the 


Mortgages when lt commences after the mortgage but the rule does not 
apply if it had begun before the mortgago. 


The mortgage by the mortgagor does not stop пша the time against 


him or any one clalming through him, 


Defendants Nos. 5 and б were the kolders of a Nimbowla right In certain 


property under the Howladar B, В obtained a rent decree араш 


defendants Nos. x and 6, and in execollon of his decree, ho purchased. 


the Nimbowla In question on tho 15th April, 1906, but never obtained 
possession and the defeadants Nos. x and 6 remained in possession, Оп 
the rth March, 1908, В mortgaged the said Nimhowla to the plaintiff 
company. Atthe time of mortgage, B was not in possession of the 


, mortgaged property and defendants Nos, 5 and 6 were in adversa. posol- 


цоп. The date of payment under the mortgage was sometime in May, 


* 1908, On the 12th. March, 1909, defendants Nos. 5 and б made ап 
application under О. 21 R. gO of the Code of Civil Procedure for setting ` 


aside the sale of the Nimbowla. No notice was served upon tha plaintiff 
company under О. a1 К. оз of the Code of Civil Procedure. Meanwhile 
B had instituted a rent sult against F and others in respect of a Miras 
Karsa under the Nimbowla and In execution of bis decree [n that sult, the 
defendants Nos, s and 6 purchased tho Miras Karsa, On the loth April, 
1910, the said defendants Nos. 5 and 6 sold the Miras Капа toP,a 
benamidar of defendants Nos. 1 to 4 On the 12th April, 1010, the sale 
of the Nimhowls In execution of rent decree obtained by В was set asido 
as a result of a compromise, In 1914, the plalntiff company, not being 
aware that the defendants Nos. x and 6 or the defendants Nos. 1 to 4 
had any interest whatsoeverin the mortgaged property in question, 
brought а sult against B under the mortgage and obtained a decree in 
execution of which the property in question was purchased by the com- 
pany on the 18th July, 1916 and they obtained symbolical possession of 
it. The plaintiff company brought a rent sult In 192: against defendants 
Nos. 5 and б In respect of the Miras Karsa held ander the said Nim. 
howls, The sult was dismlesod. The plaintiff became aware of the 


interest of the defendants Nos, 1 to б а 1911. The plaintiff company 


then instituted the present sult on the 14th December, 1921, for recovery 
of possession of the property in queatioa subject to the right of redomp- 
tion of the parties who had not been joined in the snit on tho mortgage + 


' Held, that though the sult was maintainable In the pressat form, it was 


à 
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Sult— (Cenid.). 
barred by limitation, as ihe time had begun to run agalgst the раан 
company from the date of B’s:purchass, viz., on the rsth April, 1906. 
Surendra Nath Chowdharl +, Barlsal Loan Company Limited... 
—— for decjaration that decrees are money decrees and the mahal in arrear 


could not be sold with power to annul incumbrances—- Landlord ignortog . 


existence of separate jamas Institqted two suits for rent treating all lands 


as constituting one jama and haying obtained decrees, in execution put , 


up the lands to sale г see Suit, maintainability of эз» iss 
— for possession of land—Before plaint or memorandum of appeal edis 
tered— Plaintiff or appellant, if can be called spon to give evidence on 
the question of valuo у see Valuation m on م‎ 
—— for possession of land, how valued - Court-fees Act, Sec. 7 ; see Valua- 
tion ~ tee wee zn vee oes 
—— for recovery of rent at rents agreed проп by all the жама tenants — 
Bengal Tenancy Act, Sec. 24 ; ses Ulbandi tenant s one 
— for specific performance of contract to transfer immovable property— 
Compensation in money is an adequate relief for non- -performance— 
Decres for Specific performances, if can be passed ; see Second appeal 


Summary dismissal of appeal—Reasons, If to be recorded ; tee Prejudice „e - 
Surety, liability of Liability less than tho total debt owing tothe creditor. 


by the debtor—Bankruptcy proceeding у see Suit, majntainability of w= 
—-, right of, to the benefit of the security held by the creditor: see Suit, 





maintainability of = as m "T 

» when entitled to securities teld by the canary see Suit, malotain- 

ability of s РУ - i Vs 

Taking tho possession of adverse possessor Right to shebaitahip , see 
Declaratory sult К æ oe 


Tan—Bengal Municipal Act (III B. C. n 1854), Sec. 103— Bye law (Rule сл 


10)—Fatling tue resolutions together—Commissionars sanctioning a 
budget om the Беліз of old waluation-~Re-valnation list subsequently 
signed and netice published. 

At a meeting of tho Commissioners two resolutions wero moved and 
seconded. Tho first was That the question of a general revision of 
assessment be postponed fora year İn view of the economic distress 
prevailing in the country, and that all new and improved buildings which 
had escaped notice be assessed first, and the Vice-Chairman be requested 
to undertake the work." Tho second was “That the general revision 


of assessment of holdings be undertaken without delay, аз it was over | 


due," The appellant urged that under the bye-Iaws of the Municipality, 
(Rule 16) the Chairman was bound to put the two resolutions крсу 
and not alternatively : 

Held, that as such objection was not urged in the High Court, the реб 
ings objected to were not enquired iato and the objection was held to be 

° without any real substance. : 

It was ајво contended that the rate was Invalld bécaute the Commissioners, 


e before the result-of the re-valuation had been ascertained, and became. ^ 
*, 


317 


‚ 257 


* 
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known fo tbém, zanctioncd а budget framed on the basis of the old 
valuation and of the percentage of whioh rates had been for some years 
levied on thar valuation i e ro per cent being the highest percentage 
which the Munidpal Act allowed, It was in evidence that the re-valua- 
tlon list was subsequently signed by the Chairman and deposited in the 

office and notice was published on the samo date: > 
Held, that under &ccilon Тоз of the Municipal Act, there was по illegality, 


Bhuban Mohan Basak v. The Chairman of the Municipal . 


Commissioners of the Dacca Municipality iss 
Tonancy, repudiation of, written statement to show у ee? Abandonment 
Tenant, proper course for, to follow—Tenant Suffering from scarcity of 

watet—Ioterfering with water supply by landlord; ses Landlord and 

Tenant > * bee - T - 


ae 


Tenure, nature of, altered—Claim made on the basis of nature Rule of 
succession у zee Pilmogeniture “ m vu ; 

———- —, nature of, if altered-- Military tenure at the commencement— 
Zemindar taking Permanent Settlement’; see Primogeniture 

Terms contained in a correspondence amounting to a binding TK 
betwoen the partics— Question of law ; see Specific performance АУ 

‘Trading’ of ‘Revenue Account—Considerable expenditure required to 
obtain the income from Ње capital assot ; see Income tax „u МЕ 

Transferees from certified  auction-purchaser—Transactions completed 
during currency of section 317 of the Old Civil Procedure Code, whether 
affocted by the new Code ; sre Benamd transactions 

Transferee frem mortgagee, when entitled to protection of Act. 134, Sch, 1 
of the Limitation Act ; sve Limitation " ae 

Transfer, application for, ot proceedings under section 145 of the Code of 
Criminul Procedure, If malntainable— Cıiminal Procedure Code, 
Sec. 526 (8) ; see Adjournment s " 

Transfor of Property Act, Sec, s2—Purchase of чей. panes after 
the passing of decree Ina sult for Interest due on mortgage money and 
before tbe filing of appeal regarding Interest pendenie lite— Interest 


pendcnie lite rot allowed by primary Court у sea Deposit ... be 
-Trespase, what is; see Specific performance ` m s 
———— tO land, action for—Mere: right to property without right t to 

possem ion ; res Specific performance - dn a, 


—— —— to land, action for Proper plaintiff ; see Specific performance ods 


Trial, if vitiated, by the admission in cvidence of complaint i in another cate 
under section 373 I. P. C. and by the omission to warn the jury not to be 
Influenced by the, allegations therein against ttie accused р see 
Misdirection W "o ws " 


Trustee in. bankruptcy—Bankrupt before paina contracted to sell de 


mot tgage— Fulfillag of contract | ae Ѕресібё performance 
—— — jn bankruptcy, position Df, as to. onerous contract ; see Specife 
. performance m- | M | "© мз O5 


357 


14 
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Trustee in bankruptcy taking the contract to sell or mortgage subject to an 
obligation to fulfl the contract—Contract to be performed within a 
reasonable time у see Specific performance in ni E 

Underevaluation, question of, how to be determined ; see Valuation T 

Utbandl, raiyat, who has acquired right of occupancy—Lishility to pay fair 
and equitable rent—Bergal Tenancy Act, Secs. 180 A, 180 B, no fixity 
of uniform annual money rent under ; see Uibandi tenant see 

Utbandl tenant-—Suit fer rent at rents agreed ирем by all the utbkandi 

temants——Decree for rent at fair and equitable rates, if cam be passed 
Bengal Tenancy Act (VII of 1885), Secs. 24, 143, 180, 180A, 180B— 
Othandt raiyat acgetring ecco bancy right— Second appeal. 

There is nothing in section 180A or section 180B of the Bengal Tenancy 
Act which takes away the rights which are conferred by aection 180 upon 
an utbandi ralyat who has acquired a right of occupancy and, even If 
resort is not made to the provisions of sections 180A and 1808 for the 
purpose of fixing а uniform annual money rent in respect of utbandi 
lands, the general liabibty of an occupancy ralyat to рау а fair and 
equitable ient for the lands that he holds will accrus toa person who 
was in a positicn of an ntlandi raiyat and has acquired а right of occu- 
pancy under the provision of section 180. 

Wherg the snit institu'ed was one for recovery of rent at rents agreed 
upon by all the ntbandi tenants and not for recovery of rent in accor- 
dance with the provisions of section a4 of the Bengal Tenancy Act, to 
havo a decree for rent at fair and equitable rates, the plaintiffs would 
have to ask first of all for assessmont of rent in a properly constituted 
suit with their co-sharors as parties, 

Per Mitter, Jı Under section 153 of the Bengal Tenancy Act, a second 
appeal is entertained, as the Court determined what was the rate of rent 
payable in respect of certain clarses of land 1 rent Included money as well 
as paddy rent, . Nafar Chandra Pal Chowdhury v, Jatindra Nath 
Das *- - ы нь a А 

Valuatlon— Mimar an dum of opfcel—Court-Aees Act (УП af 1890), Secs. 7, 

9, 10, 182— Valuation, cvidence of—Charts of land salue— Evidenciary 
vaine. А 

In the сазе of tuits for pcsaession of land, under sectlon 7 of the Court- 
Fees Act, the subject matter із іо be valued according to the market 
valuo andthe fee isto be computed according to the market value. 
Whether the feo paid is sufficient or not, it is impossible to tell without 
travelling outside the plaint or the memorandum of appeal. 

In the ordinary way, а Court to which a document such аз а ріаіаї ога 
memorandum of appeal is presented will not reject the document unless 


“ 


I 


it has proof that the dccument is insufficiently stamped. When tho Court. 


is ratified that the document is tnder-valued, It may require a further 


plalot. ў 
Іа а suit for possession of land, the plaintiff should, not be called upon to 


*- give evidence on the question of valuo merely In order to get his дост 


payment, and; on the further payment not being made, it may reject the 


164 


294 


“104 
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` Valuation (Conia J. йу Зуу 
ment upon the fils,. before the plaint or memorandum of appeal can ibi 
registered. 

For cases of the class which depend upon the valuation, the йы and 
appropriates provisions of section 9 of the Court-Fees Act should always 
be used. 

Tf the Court wants the question of under-valuation to be pursued, it should 
undertake the investigation in а Judicial mancer. Under section 9 of the 
Court-Fees Act, the Court is to issue а commission to any proper person 
directing him to make local or other investigation and to report to it, 

The Judgo then bas я judicial duty to come to a decision on the basis of 

* the Commissioner's report, Such a commission iss commission under 
the Civil Procedure Cede and what tho Commissioner may do and what 
the duty of the Jndgo Ís, is laid down in the Civil Procedure Code. 

The mere fact that a Court can imus а commission shows tbat the Court 2 
can make itself judicial enqully If it so minded р 


The Investigation as to valuation for the purpose of court fee should not be 
embarked upon without dus reason. The appointment of a Commis | 
- sicner under section g of tho Court-Feos Act із discouraged as it is. very ` 
apt to be oppressive to the plaintiif, 


If an investigation Is undertaken by the Judge himself, it ix entirely wrong 
to suppose that the plaintiff has first to give evidence to satisfy the Court 
of the propriety of hts valration before he is entitled to get the plaint or ` 
memorandum of appeal registered, The proper cónrse [s to deal with 
the matter when the plaint or the memorandum of appeal has been 

The plaintiff brought his suit for possemslon of certain land exceeding з 
kasis in area, aud valued the land at ‘Rs. 150. Мо question was raised 
by the defendant аз tothe sufficlency of the valuation The suit was 
dismissed by tho primary Court for failure. of the plaintiff to prove his 
tile to the land claimed. Tho plaintiff appealed and upon that appoal 

. being presented, the learned District Judge appeared to have examined 
Into the question of valuation. The plaintiff valued the appeal as he 
bad valued his sult at Ra. 150, The learned District Judgo was desirous, 
of requiring the plaintiff to prove that the memorandum was sufficiently . 
valued. He required tho plaiatiff to show tbe nature of the land by - 
fling a map and Khatlan, Но asked tbe lower Court to explain its 
valuation. The defendant produced a „Kobala which as evidence of 
value did mot satisfy’ the learned Judge. Asthe appellant did sot give 
evidence of the sufficiency or correctness of his valuation, the learned 
District Judge raised the valastion to Rs. 300 both forthe purpose of — 
the memorandum of appeal and for the purpose of the plaint. The 3 
learn ed Judge did that without there being any evidence before him at | 

> ali en which he was entitled to act ¢ - 


` J ed, that as И was not clear {rom the plaint or the memorandem of appeal 
itself that thee had been sh underevaluation, the reasonable course was. 
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to register the plaint or the memotandom of appeal and-take appropriate 


steps thereafter for enquiring into any matter that called for enquiry, 

That thero was no illegalltj [n any referente'to a chart of ladd value or to 
a gazetteer or to any thing elso that would assist. It was not a question 
of judicial decision. 


That the chart of land value should not be put upon the parties as | though . : 


it were evidence in itself and any judicial officer acting in a judicial 
matter upon such chart was acting without evidence before bim, `, 


That the learned Judge in refusing to permit the sppeal to be filed unless 
the plaintif pay further fees in respect of the document in the lower 
Court followed а practice which was not to be commended and which 
was of an extremely doubtful nature. 


That the learned Judge should have registered the memorandum of appeal 
on the fee which was paid and, after he had Hono that, {f he bad any 
uneasiness as to the revenue having received its proper dues, he might 
take appropriate action under the appropriate section, namely, section 9 
of the Court-Fees Act by appolatipg a Commissioner, if he thought fit or 
by holding a Judicial enquiry himself. When that was done, if it tamed 
out that the plaintiff had over-valued his claim, be would get the benefit, 
bat if it was under valued, the coures prescribed. by Me statuto would 
have, to be followed. 

That he could reject the memorandum of appeal under nye second half of 
section 13 of the Court;Foes Act. - , 4 - 

The practice in the High Court when a РЕ Ia ae lower Court was 
under. valued is laid down'la Fidkw Bkysan v..Xala, Chand, Jalokha 

Bible. Danis Mahammad >` s. ne © d a 
———— —, investigation as to, by Judge himself—Plaintiff, if to satlsfy the 
Court the propriety of his valuation Registration of Жы or memo- 
randum of appeal ; see Valuation ... 4s Е 
, Invéstigation as to, for the purpose of Court-fee ; see Valuation... 
Verdict of jury, unanimous—Speculaiions as to Influencing the jury: by 
certain allegationa— Verdict justified by evidence y see Misdirection =... 
—— س‎ ofj jury, when сап. be set .aside—Letters Patent, Cl. i), review. 
under ; see Misdirection “ "s wii S 
Walver—Acting according to award—Party, if càn turn out and say the 
award is invalid узсе Award wee si Wi. М i" 
Cénduct of party— lllogality in the award ; see Award . "T 
—— —— ‘Property divided Іа blocks—Purchase of one block Rofuni to 
purchase other blocks ; ses Pre-omption P aie 
Water supply, interferiag with—Tenant suffering from scarcity i aie 
Penal Code, Sec, 430—Compllcated ' question: of mel Law ; ste Kand- 








„ lord and tenant ov axe ai 
——— supply, interfering with—Tenant нонда from -scarcity of water— 
Proper course for tenant to follow | ses Lendicrd acd tenant . ө 


) 
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164 
164 
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„УШ, construction e~ Daughters estate—Power ty allenate—Surrounding 
йсй miiamces— Khrarnama bimen iere ites , curtailing the jua 
accrescendi., : 

The cif&umatances, of the testator referred to in hls will and surrounding 


Ыш at its date, are not Irrelevant npof the question of construction as to l 


dangbter’s claim to а declaration ‘of an absolute interest, ° 

The clausa of the WIL upon which was rested tho appellant's claim toa 
declaration of an abeol pte interest was as follows: “After my death my 
said two daughters ‘shall be‘ my lawful heirs, and they alone shall in 


equal shares become owners of all my properties subject to the provisions ~ 


‚ of this Will, t the (sald) two daughters shall acquire all manner of rights 
consistent with Hindu Law, in the properties that shall be left by me. 
God forbid, if my death takes place alter the marriage of one danghter 


and before the marriage of another, then the uomarrizd daughter shall х 
not be entitled to claim the entire property by virtue of her not being >, А 


given їп mariage, nor shall she get the samo ; even if such а circumstance 
should happen, both the daughters shall inherit in equal shares, The 
daughters and their sons, that is to кау my heirs, shall enjoy the proper- 
ties ctc., so long as théy shall Пус in this house...Nobody shall ever by 
fixing | the abode at any other place than this be entitled to own or enjoy 
the property. None shall be competent to succeed to the property who 
may go to’ live elsewhere.” 

Within three months of making his will, the testator died leaving his two 
danghters, the sppellant and her sister, unmarried surviving. Subse- 

` quently the daughtérs married and had sons, the appellant had one son 
and her sister, three sons. The sister died on the rath June, 1914. 

On the 17th April, 1909, the sisters executed an Ekrarnama which provid- 
ed “If one of the sisters sbonld die rhe воп or sons of the predeceased 
should so long as the other sister lives remalo owners in possession In 
the като manner as bis or their mother had been of the ono half share 
of the movable and immovable property left her by her father. Оа the 
death of the surviving sister the sons of both are to have such right and 
abaro as they are entitled to get under the testator’s will.” 

At the date of the Ekrarnama, the appellant had one son and the tee 
had three sors : 


Held, that the only Interest givdén by the Will to his daughters respectively - 


` 4n the property of the testator: was the interest of а daughter as recog- 


nised by the Hinda Law. The interest taken by each of the tesçator'a’ 


daughter under the Will was one which determined with her death, 

A power to allenate is an essential incident of an abtolote interest іа 
property. 

Held, further, that the Ekrarnama was effective to dispose іп favour of 
the sons of the sister during the life of the appellant of the moiety of the 
tostator’s ostato appertaining to thelr deceased mother. 

It was contended that the Ekrarnama was not bindlag on tbe appellant at 

“all, as, it was, in the event which had happened, no more than a grant 
in favott of tho sisters sons, and while still a mere expectancy under the 
А " 
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will the appellant, by the operation of the sus m might become 
entitled on her sister's death In hec life time. Their Lordships did not 
entertain this contention. Joydurga Dosi v, Saroj Ranjan Sinha .. 

Winding-up— Arrangement ts jay of crediter— Merigage— Arrangemcm 
sanctioned by Court—Amanded scheme mot submitted Jer apprecal by 
share-ho'ders, but sancticucd by Court, if valid —sufrnctuary meri- 
Фере Transfer of Property Act (1V of 1882), Sec. 76. 

Ап amended scheme in а winding-up proceeding, to advance substapt!al 
sums on mortgage on tho terms that the mortgagee would manage the 
business for aterm of years and recoup themseives out of the profits, 
though sanctioned by the Court, ta not valid, if not approved by the 
share-holders at their meeting. 

The proposed mortgage Inthe present case із ап usufructuary mortgage у 
and no further duty of care can be imposed upon the mortgagee than 
arises out of the statutory datles imposed upon mortgagees In possession 
under section 76 of the Transfer of Property Act on tho one hand, or of 
the ordinary legal duties of managing agents on the other. Messrs, 
Kamilapat Moti Lal +. The Union Indian Sugar Mills Company 
Limited (in Liquidation) ise wes "T" E 

Witness, if hostlle—Public prosecutor asking permission of Court to put 
question to witness which might be put by the adverse party Pre 
Misdirection .. i ede ae m 

Zemindar taking Permanent itis effect of— Military tenure at the 
commencement Nature of tenure, if altered у see Primogeniture m 


ERRATA, 


Page 55 line 37 for (1) read (5). 
Page 318 line 6 for “such ” read " suit ", 
Page 428 line 37 after ‘Mandal’s’ read (т). 


'* Paar, 


481 


AST 


267 


Page, 428 footnote for “(g) (1897) I. L. R.a4 Calc. 439 " read 


(5) (1909) 5 A. L. J. 98, 
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NOTES OF CASES. 


Worhmen's Compensation Act (Act VIII of 1923), sections 3 (1) 
Kil) and 30—Meaning of “wilful disobedience” — Whether employer 
can сайн exempiien jor workmen's contributory negligence and 
whether a safety rule as printed is a rule which оне to the 

_ provisions of section Kr) Kin). 

Husband of one of the claimants and son of the other, ‘both 
employees of Tata Iron and Steel Company, were run over and 
killed by an engine in their works while in the course of their 
employment with the Company. Thereupon the claimants 
initiated proceedings against the Company for compensation under 
the Workmen's Compensation Act of!'1923. The Company denied 
liability pleading wilful disobedience of their safety rales by the 
deceased workmen. The Deputy Commissioner before whom the 
proceedings lay inthe first instance found wilful disobedience on 
the part of the deceased workmen and disallowed the claims. 
Thereupon the claimants came up before the High Court under 
section 30 of the Workmen’s Compensation Act. The question 
was whether employer could claim exemption for contributory 
negligence on the part of workmen and whether а rule of caution 
жаз а rule contemplated by section 3(r) ЫШ): 

Held (fer Xwhoami Sahay and Macpherson J7.) that contri- 
butory negligence on the part of employee did not exonerate the 
employer from liability to compensate the employee if the accident 
could have been avoided by the deceased workmen by the exercise 
of ordinary care and diligence and that the accident was not 
directly attributable to the wilful disobedience of the workmen 
within the meaning of section 3 (х) b(ü) and that therefore the 
claimants yere entitled to а compensation, 


5 


^ 


I. L, R. 8 Pat, s4. 
1938. 
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Company, 


an 


I. L. R. 8 Pat. 413. 
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ВаяМу and constitusnt—Constituent’s chegue paid to a а? consti- 


мен? by а branch of banh other than that where account is Mofi— 


Cheque eventually dishensured— Whereupon the branch bank 
proceeded against the local constituent for recovery of amount 
paid. v 


Defendant 3 gave а cheque to defendant т for Rs, 5066 upon the ^ 


Chota Nagpur Banking Association, Dhanbad branch. Defendant 1 
endorsed it in favour of defendant 2 who received payment thereof 
through his account in the same bank at Purulia, The Purulia 
branch then sent over that cheque to Dhanbad branch for collec- 
tion. Thereupon Dhanbad informed the Purulia branch that’ the 
money had not beon arranged for, Then the. Purulia branch 
instituted a suit against defendants т and s, The suit was resisted 
on the ground that inasmuch as the payment had already been 
made and the cheque discharged there was no power left in the 
Purulia branch to institute the suit, The Subordinate Judge dis- 
missed the suit, Thereupon this second appeal The question 
was whother the cheque having been discharged by payment 
power was left to the Purulia branch to sue for recovery of 
amount from defendants т and s: 

Held (ser Das and James JJ.) that the payment having been 
made by the Purulia branch on the credit of its local constituent 
&nd notonthe credit of the person originally issuing the cheque 
the branch making the payment can institute a suit for recovery 
of the amount paid from the local constituent as well as from the 
person from whom he got the cheque. 





Im a suit for produce-rent the onus about the produce is on the 
tinant. | 


Plaintiff Hafiz Zeyauddin sued Jugdeo Singh his tenant for share 
of produce-rent due to him for a certain number of years. Relying 
on the admission of the tenant Jugdeo Singh but disbelieving his 
evidence the Subordinate Judge gave а decree to the plaintiff. 
But as that was considered inadequate the plaintiff came "up in 
second appeal before the High Court. The question was whether 
the Subordinate Judge’s aoceptance of the admission of defendent 
tenant and rejection of his evidence was proper : 

Held (per Das and Jamis JJ) that tho. entire onus lay on the 
defendants to satisfy the Court what was the D e 
years in suit, 





ч 
Vor, L.]. |, BOYES OF CASES, 


International Law— Recognition of Soviet Gevernment— Validity oj 

tale of goods confiscated by Russian Government, ` 
- "In 1918 a section of Russian revolutionaries took and retained 
. possestion of valuable moveable properties of the plaintiff, widow 
_ of the Grand Duke Paul of Russia, against her will. The act of 
those revolutionaries was subsequently adopted by the Soviet 
Republic, The British Government in 1984 recognised the 
Soviet Republic as the de jurs Government of Russia, In 1928 
the moveables in question were sold in Russia by the Soviet 
Republic to the defendants who brought them in England, The 
plaintiff brought this action to recover those moveables or 
damages for their detention or conversion, 

Held, (per Serution Г. J, Sankey Г. J. amd Russell L. 7.) 
that the action failed. English Courts will not enquire into 
the validity of the acts of a recognised foreign Government 
against its own subjects in respect of property situated in 
its own territory. ` 

"The following observations of the Supreme Court of the Unit- 
ed States of America were cited with approval :— 

“When the Government which originates in revolution or 
revolt is recognised by the political department of our Govern 
ment as the de jure Government of the country in which it is 
established, such recognition is retrospective in effect and validates 
the actions and conduct of the Government so tecognissd. from 
the commencement of its existence.” 

7 Ostjen’s Case, 246 U, S, 303. 


REVIEW. 


Probate Procedure in British India by Н. D. Cornish, 
B. A. Barrister-at-law ;T Published by Higginbothams, Madras, 
1928.. , 

* We congratulate the Administrator-General of Madras on ‘his 
excellent work, India has badly needed her “Tristram and Coote.” 


Tt may be due to various historical factors, Wills were not recog-. 


nised by the common law of the Hindus, Islamic jurisprudence 
which recognised a very restricted form of testamentary power, 
hardly made any impression on Brahmanical Law in this respect. 
One of the most remarkable changes effected by British rule 
. and the influence of English Law is the assumption. of testamen- 
tary power and its ultimate ce de codified law of this 
country. - !, К ; 


gn 
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Tlie' work under review comprises у chapters on р Tastator, 
Will the Executor, the Administrator; the Petition for probats,. 
Probate jurisdiction and the Grant, Appendices contain ths 
testamentary rules of the different High Courts. The chapters 
are carefully written and wise discrimination has been exercised 
in the citation of both English and Indian cases. This work will 
supply the legal profession with a fairly complete practice of the 
contentious and non-contentious business of the Courts in тро 
of grant of probate. 

The greatest difficulty in this branch of the law in India has 
been the importation of English notions and the imposijion: of 
English practice on the totally different conditions obtaining in 
this country. Testamentary jurisdiction was first granted to 
the Supreme Courts by their original" charters, The premier 
presidency of Bengal first got it in 1174. But the gift came in а 
most peculiar fashion. 

Testamentary jurisdiction was given as а branch of ecclesiasti- 
cal jurisdiction and was to be administered according to the 
ecclesiastical law аз in force in the Diocese of London., 

As Sir Arthur Wilson pointed out in Kurrutulain's case iss 
1. A. 244) inthe course of the series of events by which the 
British territories in India grew from а group of trading settle- 
ments into an empire, various branches of jurisdiction have coma 
to be applied by & number of legislative acts to new territories and 


. new classes of persons, and administered by new tribunals, In 


the progress of this development the ecclesiastical origin of such 
jurisdiction has been completely discarded, and the Legislature 
has gradually evolved an independent system of its own, largely 
suggested, no doubt, by English Law, but also differing much from 
that law, and purporting to be a self-contained system, Even in 
the case of the High Courts, the successors of the Supreme Courts, 
the testamentary jurisdiction which the charters purported to com- 
fet upon them, was not given asa branch of ecclesiastical jurisdic- 
tion, and was not made dependent upon the law administered by 
English Courts. 

. We find this case has been cited in the book under review at 
page 197. In spite, however, of the observations of the Judicial 
Committee, the Courts in India . have often gone astray by the 
peculiarities of the English law and procedure.. Тһе clearest pro- 
visions of the different Acts of the Indian legislature. were often 
overlooked or disregarded and the probate practice of England, 
sometimes taken from ecclesiastical reports, was blindly followed, 


е > 
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. ‘It was, therefore, necessary for Lord Sinha in the recent Patna 

case, Ramanandi у; Kalawati (55 I. A. 18) to administer the 
final admonitions that questions of probate law and procedure in 
India should be determined upon an examination of the language 
of the relevant Indian enactment, uninfluenced by any considera- 
tion of the previous state of the law, or the English law upon 
which the enactment is founded. 

This case has not been cited by the learned author in the 
work under review. Possibly it reached India too late for incor 
poration into the work, but it is fairly obvious that the learned 
author has followed the salutary rule hid down by the. Judicial 
Committee, | 

The book is published by the well known Madras firm of 
Higginbothams, The get upis excellent and the consideration 
is reasonable, Woe recommend this manual heartily ом legal 
profession, 





THE LATE МВ, B. CHAKRAVARTY. 


Bengal has lost another of her illustrious sons. The sad event 
took place early in the morning on Friday, the sıst of June 1929 
when tbat ae leader of the Bar, Mr. Byomkesh Chakra- 
verti passed awa 

Bom of a a Brahmin family, Mr, Chakravart! had his 
school and college education through the help of friends and 
relations. Ho had a brilliant University career and at first took 
up educational service at Cuttack and then at the Bengal Engineer- 
ing College where he wasa lecturer in Physics and Mathematics, 
In 1881 he sailed for England on receiving a Government scholar- 
ship for studying agriculture, and along with the agricultural 
‘studies there he joined the Lincoln’s Inn and passed with “great 
distinction having secured a scholarship of £100 in his final 
On bls return he decided to practise at the Calcutta Bar and 
was sworn in as an Advocate of the Calcutta High Court on the 
agth of July 1886. His success at the Bar is too well known to 
need repetition here, 

The best in the man was his intellectual side, Не wasa 
sound Sanskrit scholar and ‘in point of scholarship, culture, and 
refinement, he held & very high position. 
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. References in Court, 


Reference was made on Monday, esth of June 1929 before: the 
Chief Justice and Mr, Justico Panckridge of the death of Mr, 
B, Chakravartj, Barrister-at-Law, 


The Adoocate-General (Mr. М, Sirear) on behalf of the English 
Bar mentioning the death said that Mr. Chakravarti was а very 
prominent member in the front rank fora very considerable time. 
While at the Bar, he was remarkable for his industry, perseverance 
and the tenacity with which he fought his cases. He took this 
opportunity of expressing their opinion that in him they had lost 
an erudite and industrious lawyer, 

Mr, Gunada Charan Sen on behalf of the Bar Association re- 
marked that Mr. Chakravarti used to take a lively interest in the 
efforts made in the political and industrial regeneration of the 
country. | ‚ 

Sir Deva Prasad Sarvadkikary on behalf of the Incorporated 
Law Soclety said that Mr, Chakravarti was a true Vodantist and he 
knew how to face the vicissitudes of the world. He largely em 
ployed his financial resources for the publication of obscure books 
in Sanskrit Sastras and rendered a sarvice, not only to the scholar 
world, but alsó to his country at large. 


On behalf of the Judges, she Chief Justice expressed their 
regret at the loss of a very distinguished member of the Bar. 
When his lordship came to this Court, Mr. Chakravarti was still 
in practice although his main interest would seem to have laid 
elsewhere, He had had in his time а very extensive: practice and 
was at the very top inthe profession. He way familiar with all 
branches of the Law and had great experience both ,on the 
‘Original Side and the Land Tenure Cases, on the Appellate 
Side. 


Mr. B. Chakravarti, His Lordship proceeded, had à well-far- 
nished mind in respect of learning, logic and knowledge óf the 
world. In this profession they were glad to think that they were’ 
reaping‘the reward of his grea! aoility and sound judgment, Iu 
this Court he would oe long remembered as a capable and reli- 
able counsel who had held the traditions of this Court, was com- 
` petent, hard-working and courteous and had a forcible reasoning. 
The Judges tendered their sincere тари to the members of the 

* bereaved family, S * 
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: THE LATE KR. JUSTICE PANTON. 


Tributes from the Bench and the Bar were paid to the memory 
of Mr. Justice Panton when the Advocate Genera] mentioned the 
sad news to the Full Court on Friday, the rath of July 199. , 


The Chief Justice said :—The death of Mr, Justice Panton bas 
taken from this Bench а wise and careful Judge and from his 
colleagues a friend whose absence will long be felt. We remember 
with much sorrow how some three years ago while sitting in this 
Court, he had a sharp and painful onset of tho disease which was 
to cripple his activities and cut short his life. It is only the other 
day thata gallant and indeed over-brave attempt to return to 
service came to an end and he left us hoping against hope that 
leisure and retirement might prolong bis days. In the earlier years 
of his service he had a very wide experience of different districts of 
this Province, an expericnce which he never forgot, and which in 
due time was to be of the utmost value to this Court, His wasa 
clear, accurate and incisive mind, trained early in scientific method 
and ever distrustful of loose theory and empty logic. It is with 
gratitude and with pride that the Judges recognise to-day that you 
with them will carry into the future a memory of their friend as a 
Judge whose clarity of mind, knowledge of the country, and skill in 
the law. has never fallen short of the highest standards, 


. Nine days out of ten a Judge,—to himself or to others,—is but a. 
wheel in the creaking machinery of the law ; but to-day is the tenth 
day, and the Judges would join with you in а lagt tribute of affection 
and respect to the memory of Mr. Justice Panton and in an expres. 
sion of sincerest sympathy with his family and friends, 


On behalf of the English Bar, he Advocati General (Mr. N. №, 
Sirchr) said that Mr, Justice Panton sat on the bench of this Court . 
. for the last seven years, Little can they realise that his.end would .: 


ord 
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" come so soon. His unfailing courtesy and kindness from the Bench 


won him the love of the members of the Bar and litigant public, 
He spoke feelingly of the polities of the late Judge and the loss 
which the Bar suffered in his death. 

Dr. 5, C. Ваай оп behalf of the Advocates said that there was 
never an occasion for the late Judge to show heat or impatience 
"from the’ bench during his tenure of service, 
` Sir D. Р, Sarvadkikary оп behalf of the Incorporated Law 

-Boclety said that he had never the pleasure of coming in contact 
with the late Judge officially but he met him socially times without 
number. His unfailing courtesy and.kindness made him dear to his | 
friends and to all who came in contact with him. 

Vom + oc + + + 

t: Weare deeply grieved at the sudden death of Mr. Justicó 
Panton and we are in full sympathy with all that has been said of 
the late lamented Judge, Our sincere condolences: go to ш mem- 
Deor the ап family, н . 


E REVIEWS. 


` Principles of the English Law of Contract—by Sir William 
R. Anson, Bart, D. С.І. Seventeenth Edition by John C. Miles, 
Kt, M.A, B. С.І, and J. L. Brierly, M. A., B. C. L Oxford : 
The Clarendon Press, 1939. Price 158. i 
' Anson on contracts із a classical work for the student of law, А 
seventeenth edition of the work ` therefore needs little more than a 
cordial welcome, Tho editors of this edition have done their work 
conscientiously and have, on the one hand made all the changes 
that the development of a growing branch of law ‘demanded, and on 
the other hand scruplously followed the manner and method of the 
author, so much go that the additions can hardly be distinguished 
from the ‘original text. Omissions have been fjudiciqusty made-of 
matters which have out grown the limits to which they must needs 
be confined in a general treatise on contract. The most important 
changes have been made in the sections relating to part. perform- 
ance, éompositlon.with creditors, infants’ contracts, mistake, ` res- 


. traint’of trade, wages, severability of illegal contracta, effect of notice. 


of ^covehants: on an . assignment. of ‘contract, conditions and;, 
warranties and quantum meruit, on which sübjects recent develop- 
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ments in the law required an overhauling of the old text. We have 
no doubt that the student of law will find this edition as helpful 

as. previous ones, 


- The Indian Court-fees Act (VII of 1870) and Tho Suits 
Valuation Act (VII of 1887)—by J.C. Bhowmik, B. L: Third 
Edition, 1929, Published by М, C. Sarkar and - Bent Calcutta. 
Price Rs. 4-8. 

This is a third-edition of one of the popular editions of these 
acts. The Courtfees Act has been so largely and variously 
amended in the various provinces that an elegant treatment of the 
whole subject in а single treatise has become well nigh impossible. 
The author has however made every endeavour to study the con 
venience of the practitioner in his comméntary. All the various 
provincial amendments -have been noted under the appropriate 
sections and articles and the various amending acts of the provinces 
have also been set out separately in extenso, The notes are full 
and accurate, Differences in the views of different High Courts 


upon the various provisions have been carefully noted. The case | 


law iz up-to-date... 





NOTES OF CASES. | 


Consent order,— Estoppel — Reply . that consent was induced 

Jraudulent concealment. 

- Tho plaintiff in an action for damages for conspiracy based his’ 
claim upon cértain charges which she had withdrawn by a com 
sent order ina previous action for. libel between the parties. 
The defendants pleaded that the plaintiff was estopped by the- 
consent order, The plaintiff by--reply pleaded that his consent 
had been induced by frandulent concealment of the fact that one 
of the parties intended to prosecute Шш for- рен in ап affide 
vit containing the charges. 

- Held, (zèr Viscount Sumner, Lord Can uid Lord. Blaneshurgh) 
that the plaintiff is precluded from making such-a plea in reply. 
An order by consent is- bi nding unless--and until it has. been set 
aside in proceedings constituted for that purpose. 

Ainsworth v. Wilding [1896] 1 Ch. 673 approved. 

Firm of R. М. E. R. M. v. Pirm of M. R. M. V. L. [1916] 
А. C. 161, 111, followed. ~ 


S^ 
. 


[1919] A. С. 483. 
1929. 
мә 
Kinch 
v. 
Waloott & Ors. 


I. L. В. 51 All. 341. 


1938. 
алй 
Вайкпа Nath 
т. 

Jai Kishan. 
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_ -Physician— Liability for want of dus care, c, 

In this case а question of some importance has been decided, -. 
J, а physician gave medicine to Y, the plmintiff to bring on: labor 
at child birth. The physician however failed to return within 
a-fow hours or to remain at his office where he was to be reached 
if needed before, as he had promised. The plaintiff suffered con- 
siderably, another doctor was called to alleviate her pain and to 
deliver the child. J, the defendant physician in thq meantime 
attended another patient who was also in child birth, 

Held, that the defendant physician ought. not to have left the 

plaintiff unattended and the fact that the physician attended 
another patient at the time does not exempt him from liability 
for the plaintiffs unalleviated suffering, - 
_ The law imposes upon a physician who undertakes to treat a 
patient the duty of exercising reasonable care and skill. The pre- 
sent case further decided that want of due care may consist in a 
discontinuance of attendance. 


& 


Burden ef roof — Hindu widow purchasing property—Accretion te 
husband's estate or siridhan— Presumption. І 
M, a Hindu widow purchased а house under а sale-deed for а 
sum of Rs, боо, This sum consisted of Ба, соо advanced by her 
previously and à sum of Rs, too paid at the time of purchase, 
There was ábsolutely no evidence on either side to show where 
she bad got the money which she advanced as-a loan in the first 
inatance and where she got Rs, тоо from. ; The reversionary heirs 
of M’s husband sued М for recovery of possession of the house 
purchased by the widow. Their case was that the house was pur- 
chased out of the savings of her husband's eatate, But no evidence 
was adduced to show the source from which Rs. боо camo, . 
Held (fer Sulaiman, А, C. J. and Kendall, J.) that there is no 
predümption in law that when a Hindu widow in possession of her 
husband's estate makes a purchase of property, the purchase money 
came out of the savigs from cher husband's estate. The burden 
of’ proof ів оп the reversigner who claimed the property to eatab- 
lish that the property, was acquired out of such savings, i 
2 C а L. Ж, 20 e m were referred to, 


- 


pes 
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NEW HIGH COURT RULES. 
Preparation of. Paper Books, 


No, 12879G*—It js hereby notified for general information that 
with effect from the 15th day of August 1929, and until further 
notice the following Rules framed by the High Court of Judicature 
at Fort William in Bengal in the exercise of the power vested in it 
by section 37 of the Letters Patent will be substituted for the 
existing rules contained in Chapter IX of the Appellate Side Rules. 
The Court's notifications Nos. 13430(G), dated the rath September 
1938, and 17398 (б), dated the rth December 1928, will be 
treated as cancelled with effect from the date on which the follow- 
ing Rules come into force :— M 

Chapter IX.—Preparation of Paper Books. ` 
Part I—General. 


т. The printing of Paper-books shall be in accordance with 
the following directions :— 

(a) the Paper-books shall be printed in dn form known as doy. 
quarto, f. e. 54 ems (ar 9 nnd in length and 41 ems (or 7 inches) 
їп width ; 

(4) the size of the paper used shall be such that the sheet, when 
folded and trimmed, will be тї inches long and 814 inches wide ; 

(c) the type tò be used in the text shall be pica type, but long 
primer shall be used in printing aceounts, tabular matter and notas ; 


(4) {Һе number of lines in each page of pica type shall be 47,_ 


or thereabouts, and every tenth line shall be numbered in the 
margin, £ €, the tenth line will be numbered то, and the second 


roth line 20, and so on ; 
(в) the stationery required for the Paper-book shall be boria 


by the office only for the preparation of the Papar-books in Second 
Appeals. Hs 


. ® Published In the Calcutta Gazette, Part I page 1584. 0 0 _ _ 
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s. "Editing? the Paper-book shal! include 

(f) collecting and arranging the papers quie: for indiana in 
the Paper-book ; 

(if) examining and comparing proofs, or, when several copies of 
a typed. Paper-book are prepared, examining and comparing such 
copies (other than the first copy) with the originals or authenti- 
cated copies of English papers or translations where the rules pro- 
vide for translations ; 

(ff) the preparation of title pages and indexes ; and 

(fv) the general supervision necessary to ensure the accuracy of 
the record and compliance with the provisions of the Appellate 
Side Rules with regard to the preparation of Paper-books. 

. Note--The repetition of unnecessary titles in documents should 
be avoided and formal portions of documents omitted. 

3. Every Paper-book shall have attached to it a fly-leaf in the 
prescribed form, and giving the particulars required by Rule 41. 

4: In urgent cases, upon good cause being shown, the Regis- 
trar may allow any part to put in such number of typed copies of 
the Paper-book &s he may consider necessary. 

Exception.—In an appeal which isto be heard under Order 
XLI, Rule 11, Civil. Procedure Code, no Paper-book shall be pre- 
pared unless and until ап order for the service of notice on the 
respondent has been made,- - 

5. There shall be inserted at the end of one copy of the Paper- 
book prepared in every case, and in the following form, a statement 
in which shall be specified each item of the costs incurred in its 
preparation Бу Һе appellant'and the respondent, respectively :— 
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.: 6. Inthe case of Appeals, other than appeals from Appellate 

Lecrees, any surplus remaining after deducting the costs actually 

incurred by each party from the amount deposited with the 

Accountant of the Court may be refunded upon request to the 

party by whom the deposit was made, orto the Advocate entitled 
to act for such party. 

7. The costs incurred in the preparation of the Paper-book 
shall be costs in the appeal, unless as to the whole or any portion 
thereof the Court which hears the appeal shall otherwise direct. 

8. The Registrar may, upon application and upon sufficient 
cause being shown, enlarge the time prescribed by these rules for 
doing any act to be done under their provisions. An application 
for enlargement of time must ordinarily be made befere the expiry 
ofthe prescribed time and be supported by an affidavit of facts. 
The Registrar may also, upon application and upon sufficient 
grounds proved by affidavjt, exempt апу appellant or respondent 
from the oparation of the whole or any part of these rules, or may 
make such special order as he deems fit asto any matter with 
which these rules are concerned. Incase any affidavit to be used 
under this rule is sent from the maffasal and isin the vernacular, 
it shall be accompanied by an English translation, certified to be 
correct by an Advocate or a Translator of this Court. 

9. When these rules direct or- allow any act to be done by, or 
any notice to be given to, an appellant or respondent, such act may 
be done by, or such notice given to, the Advocate, or (where 
authorised in that behalf by the rules of the High Court) the 
Mukhtear of such appellant or respondent. 


Part II—Appeals from Original Decrees. 
A— GENERAL, 

“ro. On receipt of the record from the Lower Court it shall be 
the duty of the Registrar to see that the Paper-book in an Appeal 
from an Original Decree for the use of the High Court at its hear- 
ing is prepared in accordance with the directions giyen in the 
following rules. 

Provided that the Registrar or the Division Court having juris- 
diction over any particular Group may, for sufficient саше shown, 
pass any special order regarding the preparation of the Paper-book 

. of any particular appeal belonging to that Group. 

tr, Part I of the Paper-book shall contain the following . 
papers :— ^ 

(а) order-sheet;. 7. см onde 


2 
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p (0) the plaint ; А TE . Le. 
. (¢) schedules, if any- А * fate л, EIU Med 


*(d) written statements of parties ; 

- » *(e) examination of parties or their agents etc. ; 

*(f) injunctions ; f 

*(g) orders of attachment, etc., | (if any), obtained - ` before 
judgment 5 

АКА) issues framed (if any) j 

(9 depositions of witnesses for plaintiff; ; 

(J) depositions of witnesses for defendant ; 

-- (4) report of Commissioner (if any) vith maps, depositions, etc., 
Aunered ; 

v *(J) the judgment and the. decree or order from which d 
appeal is preferred, exclusive of schedules ; 

(ж) memorandum of appeal ; 

(ж) any other paper, other than ` an exhibit, on which the deci- 
‘ion of the appeal depends. . 

Part I shall also contain ап index which shall be drawn upin 
accordance with the provisions of Rule 47(#). 

` Part Il.of the Paper-book shall consist of the Exhibits, 

тз. Upon the receipt of the record, the Deputy Registrar shall 
serve a notice on the appellant requiring him to prepare and 
deliver to such Deputy Registrar— 

(a) A list of papers (other than those marked* in Rule rr 
ive and the exhibits) upon which the decision of the appeal 
depends and which the appellant desires to have included in Part I 
of the Paper-book at his ee Such list shall be called 
"List AP” | . 

(5) A list of the exhibits to be inserted in Part II of the Paper- 
book at the expense of such appellant, Such list shall be called 
“List В," 


P» 13. Such lists shall be in the following form :— - 










Whether the whole 














or portion and (in | Page of Paper: 
Number oa.| Mark (if any) | Deseciption „ book (to be 
récord, Count low: paper. filled ы 
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Printed forms of Jists will be: supplied to the parties or the 
. Advocates entitled to act. for them, free of cost, on application to 
the Forms Clerk. 

` 14. There shall be entered. in such “tists all documents on 
which the decision of the Appeal depends. - бы d 

Provided-that if it is necessary oulyto print a partion of any 
particular document for the decision of the appeal the а 
portion shall be specified. 

15. The list of exhibits (List B) should retain their cond 
numbers with the proper page number attached. The gocuments 

„should be arranged, as far as suitable, in chronological order, 
mixing: plaintifs and defendant's documents together when neces- 
sary, but in all cases documents relating to the same series, or to 
the same subject (e. gn a series of correspondence, or proceedings 
in & suit other than the one under appeal) should be kept 
together, A correct and fall description -of such documents must 
be given. 
< 16, The appellant shall, within two — after service of the 
notice required by Rule 12, deliver to the Deputy Registrar both 
“List A" and “List B" prepared in accordance with the above 
rules, These lists shall be termed “The Appellant’s Lists,” 

17. On receipt of the lists of the papers to be included in 
Parts I and II of the Paper-book at the expense of the appellant 
(List A and List B) the Deputy Registrar shall causo to be. pre- 
pared estimates of the costs of the Preperation of Parts I and II 
of the Paper-book. 

18, As soon as the lista are delivered to the ау Registrar 
by the Appellant, he shall, if the respondent enters appearance on 
or before the date mentioned in the notice under Order XLI, 
Rule r4, Civil Procedure Code, give notice: of such’ delivery 
to such respondent. If the respondent fail to enter appear- 

- ance on or before the date mentioned in the notice under 
Order XLI, Rule 14, and if it shall appear that the said notice has 
been duly served on such respondent, he shall not without the 
leave of the Registrar be entitled to flle a list of papers for inser- 
tion in the Paber-book under Rule ao. -- 

19. Every respondent who has entered appearance shall, be 
entitled to inspect the appellant's list and, at his own expense, to 
obtain a copy of the whole or of апу portion thereof. — — І е 

зо. Every such respondent shall, within two weeks after service 
upon him of the notice required by Rule 18, deliver to the Deputy 

° Registrar ia list in dup licate, in the form in Rule тз, of the papers, 
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other than those inserted jn the appellant's lists and relevant to the 
subject-matter of the appeal, to which such respondent desires that , 
reference shall be made by the Court at the hearing of the appeal, 
and which shall be inserted in the Paper-book at such respondent's 
expense, Such list shall be termed “The Respondent's List.” 

. 131. Тһе Deputy Registrar shall, witbin fourteen days after the 
delivery by the Appellant and the Respon dent of their lists respec- 
tively, make and deliver to such Appellant and to such Respondent 
separate estimates of Ше cost of preparing their portions ,of the 
Paper-book, Every estimate for the cost of the preparation of the 
Paper-book shall include the cost of transcribing, translating and. 
printing, etc., the documents marked * in Rule тї above. ' 

as, The Appellant and Respondent respectively shall deposit 
with the Accountant of the Court theamounts due on the estimates 
served under Rule зт within Ње: тез here specified :— 

г (а) The amount due for estimating, translating . and examining 
translations, after (in the case of tbe Appellant) deducting the 
amount of the initial deposit made under Rule 29 (1), сш у 
within four weeks of the service of the estimate, and 

. (8) The whole of the remainder within eight weeks of the 
service of the estimate, 

. 23. If the respondent considers that &ny paper or portion of & 
paper which ought to have been inserted in the appellant’s lists 
under the provisions of Rule r4, has been omitted therefrom in 
violation of these provisions, he may, within one week after service 
upon him of the notice required by Rule r8 and after giving notice 
to the appellant of his intended application, apply to the Registrar 
for an order that such paper or portion of a paper be inserted in 
the Paper-book of the case at the cost of the appellant. 

: 3q. If one party objects to the inclusion of a document on the 
ground that it is unnecessary or irrelevant, and the other party 
nevertheless insists upon its being included, and the Registrar . 
allows the document to be included, the lists shall clearly indicate 
the fact that, and the party by whom, the inclusion of tbe docu- 
ment was objected to. 

s5. The Registrar, as well as the parties and theit legal agents, 
shall endeavour to exclude from the Paper-book all documents 
(more particularly such as are merely formal) that are not relevant 
to the subject-matter of the appeal, and generally, to reduce the 
bulk of the Paper-book as far as practicable, taking special care to 
avoid the duplication of documents and the. unnecessary repetition 
ofilieadings and.other merely formal parts of documents, Б 
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. Note (1)—Ordinarily, a long series of. documents,’ such as 
accounts, rent-roll4, inventories, etc, should пої be printed in 
full ; but the patties or their legal agents should agree to short 
extracts baing -printed as specimens. р 

Note (a)—Unlees the Registrar shall деге direct, déca- 
ments produced before the Court of first instance but not - admitted 


` in evidence shall not be included in the Paper-book, An Advocate 


desiring to refer to any such document at the hearing of the appeal 
before the High Court shall, at any time before the hearing, serve 
on the Advocate for the Opposite party a typed copy or a typed 
copy of the translation as the case may be, of-any such document 
to which he desires that reference should be made, and shall also 
provide а such typed copies or typed copies of the translations for 
the use of the Court. If he fails to do sò he shall not refer to such 
document at the hearing and no adjournment of the appeal тШ bè 
granted on this account unless the Court otherwise directs, 

16. Tho appellants and respondents lists shall each bear a 
certificate under the hand of the Advocate for such PORE or 
respondent in the following forms :— x 

I, A. B., Advocate for NES NUS ceitiby tha 
I have carefully examined this list with séléfenco to the provisions 
of Rule 25, Chapter IX of the Appellate Side Rules, and declare 
that-in my judgment it is necessary to include in the Paper-book 
of the appeal every document, or portion of a document; included 
in the list in order to arrive at a proper decision of the appeal” ° 
- s7. Ifthe respondent do not enter an appearance, or: do not 
deliver the list directed by, and -within the time prescribed: by, 
Rule 20, and if no order be made under Rule 23, the Paper-book 
shall be prepared in accordance with the appellant’s lists,- ^ ^* 

38. When two or more appellants or respondents “have the 
same interest in the' appeal, -one set of lists only shall be required 
from all such appellants or respondents. Appellants or Respon- 


dents having separate interests shall deliver separate sets of = 


In such cases the principle of Rule 32 shall apply. 

ag. If any of the papers which must be inserted in the peli 
lant’s list or in the respondents list, was previously printed in’ a 
former Paper-book, the-fact of its having been so printed must be 
‘stated in the list in which such ‘paper is’ inserted, "Such ‘papers 
shall not:be printed unless the Registrar otherwise directs, 

30. No paper in the record of the case, which is not inserted 
in the appellant's or respondent's lists, or ordered.to be included 
“in the Paperbook under~-Rule 23, and printed: in the Paper-book 


; 18м THE CALCUTTA LAW JOURNAL. , [Уаш Ly 


of the case or in a previous Paper-book, shall „ be referred to at the 
hearing of the appeal ж ithout the special-leave of the Court. But , 
this rule shall not preclude the Court from referring to any 
paper to which it considers a reference necessary for. the ends 
of justice, — 

зі. If it subsequently appears that the amount deposited by 
either party to the appeal is insufficient to defray the cost of pre- 
paring his portion of the Paper-book, or д supplementary, Paper- 
book after remand, the Deputy Registrar shal] estimate the addi- 
tional amount required and shall give notice thereof to such party. 
Such additional amoant shall be deposited by such party with the | 
Accountant of the Court within two weeks after service upon him 
of such notice. No work in the matter of the preparation ‘of the 
Paperbook, which islikely to cost more than the sum deposited 
should ordinarily be undertaken until such additional deposit, за 
been made, unless the Registrar shall otherwise direct. 

. 32.. When separate appeals have been preferred by different 
persons against the same, decree, complete lists of the documents 
which the parties wish to include in the Paper-book shall be deli- 
тегей by the parties to each appeal.  Common.matter shall appear 
in one Paper-book -only, the other Paper-books containing refer- 
ences to the pages of the Paper-book in which such common matter 
appears In such cases the Deputy Registrar shall, subject to the 
order of the Registrar, apportion between the parties concerned the 
cost of preparation in respect of matter common to all or any of the 
parties, The estimates for the cost of the preparation of Parts I 
And II of the Paper-books in such cases shall not be served on the 
“parties until such. apportionment has been made. This rule shall 
also apply when ‘two or more separate appeals are preferred in 
analogous cases,  .. 

+ 33. If the appellant fails to deliver his list of papers in 
“accordance with Rule 16, or if the appellant or respondent fails to . 
' mako the deposit or additional deposit, required by Rules a2 and 
3n respec tively, the Deputy Registrar shalllay the matter before 
„the Registrar, who may, in case of default by the appellant, cause 
„tho appeal to be set down for hearing ; and the Court may, unless 
satisfied that there. was reasonable ground for the default, direct 
the appeal to be dismissed for want of prosecution, or may pass 
such other order as may seem- proper . in the circumstances of the 
case. 

34- "The appellant shall, Е ТОТИ with ке {һе 
„money referred to in Rule аа(а) above, file with the Deputy Regis 


e, 
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. ۰ 
trar a declaration stating the name of the ‘Advocate by whom his 
Paper-book vil be кейге either in accordance with Rule 45 or 
with Rule 49. 

The Deputy nins shall thereupon make ‘over one of the 
respondent's duplicate lists to the Advocate so named, giving the 
respondent notice thereof. ' 

35. (a) Such Advocate shall be afforded all fissis access 
to the original record in order to enable him to make transcripts of 
the papers and do other acts necessary to the preparation of the 
Paper-book, but he shall not-be entitled -to remove such original 
record from the office of the Deputy Registrar. Certified trans 
cripts of the papers shall be furnished to him, if he so-desire, upon 
payment of the usual rates. ^ 

(4) Such Advocate shall himself deal with the original records 
. made over to him, and is hereby prohibited from entrusting them 

tothe care of any other person. For the purpose of translating 
and copying documents in any case, he alone will be permitted. to 
have access to the original record of such case. 

(c) Such Advocate shall be permitted to utilize the services of 
one reader or muharrir to assist him in such work. He. must, 
however, himself be present and «continuously in possession ofthe 
record, and on his leaving the office, the record must be returned 
to the officer of the Court in charge, and the work of preparing the 
Paper-book must at once ‘cease, the reader or muharrir leaving with 
bis employer. 

(4) In the case of any Paper-book in which a map has to be 
inserted such Advocate в hall be allowed to utilize also the services 
of a draftsman, who will be allowed access to the рч оп the 
same terms as the reader ог muharrir. i 

36. Any Advocate who has practised in the High Court for: "а 
period of three years, от who has practised in а Muffassal Court for 
not lesa than three years and inthe High Court for not less than 


one year, shall. be entitled to Pony a Paper-book under these. 


rules. ? 
Provided that а Division Court, on being ‘satisfied, either on the 
report of the " Registrar or otherwise, that any Advocate has been 


negligent, incompetent or careless in the ‘preparation of a-Paper-- 
book, may disqualify such Advocate from preparing Tee 


for such period as to it may seem proper. 
37. An Advocate duly authorised to prepare a Pajer- bdo: 


„shall be required to make а declaration in writing to the effect-fhat ' 


“he wili himself do the translation work, afd, in the сазе of ‘an 


EI 
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Appeal valüed under Rs, то,ооо, that thé editing vil be done 
either by himself or under his direct supervision. 

38. Paper-books in Appeals from Original Décrees must be 
made ready and filed with the Deputy Registrar within the follow- 
ing Limite of Ное from the date when the deposits required to be 
made by the appellant ander Rule 22 (a) above are made, viz., 

* (a) when the Paper-book is estimated Бу the Deputy Registrar 
to consist of not more than тоо pages—within віх weeks; 

(5) when the Paper-book is estimated by the Deputy Registrar 
to consist of more than roo, but not more than зоо pagee—within 
two months ; 

` (д) in any other ТА four months, 

39. The time within which the examination of translations 
should be completed is as follows :— š 

In the case of Paper-books falling within clause (a) of Rule 38 
-two weeks. 

In the сёве of Paper-books falling within clause (8) of. zo 38 
—three weeks, Ў 

Inf the case of Paper-books falling within Glad: (c) of Rule 38 
ong month, 

On the completion of the examination of ‘the translations, but’ 
rot before, and provided that the translations have been properly 
done and atcepted, the Advocate preparing the Paper-book shall 
be. entitled to withdraw the amount due to him for Auch 
translations. ; 

On the Paper-books being filed, they shall be taxed, and it will 
Бе the duty of the Taxing Officer to see that they have been pre- 
pared in conformity with these rules. 

It shall be the duty of the Examiners of Transiations to report - 
through the Taxing Officer to the Registrar any case in which the 
translations have been carelessly, negligently’ or imperfectly done, 
and it shall be the duty of the Taxing Officer to report to the 
Registrar any case in which ^ tbe preparation of any other portion 
of the Paper-book has been carelessly, negligently or imperfectly 
done, “The Registrar, if he thinks fit, will report any such matter 
to.the Court, who may take action-under the proviso to Rule 36, 
and may either in addition to or without taking such action, direct 
that the whole or any portion of such funds as are lying: in the 
Court to the credit of the account of the Paper-book’ concerned be: 
withheld from the’ Advocate in question, and nci pass orden: m 
the disposal of the funds so withheld,- j 

“When the Faxing Officer is satisfied that the -РарегЉоок has 
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been properly prepared, he shall cartify accordingly, and upon such 
certificate being granted, but not before, the balance of the amount 
due to the Advocate concerned shall be paid to him on application 

40, When а case is ready for hearing, the Deputy Registrar 
shall furnish the Advocates engaged on either side with the copies 
to which they are entitled under Rule 48 or Rule 52, Tho issue 
of the Paper-books tothe Advocates will be notice to them that 
the case is ready for hearing. . 

41. Тһе endorsement on every Paper-book prepared for the 
use of the High Court at the hearing of the appeal shall furnish 
the following information :— 

(e) the number of the causs.; 

(Ф) the name of the Judge of the Court below, 

(¢) the names of the parties and their Advocates ; 

(4) the date of the institution of the suit ; 

(e) the date of the Lower Court's judgment ; 

(f) the date on which the appeal was filed ; and 

(g) the date on which the appeal was heard. | . 

4%. In appeals in which the respondent shall not have 
appointed an Advocate up їо the date of the preparation of the 
Paper-book, an appendix containing the deposition of the serving 
officer and the return and the remarks of the lower Court as to 
the service shall be added to the Paper-book either in transcript or 
translation, according as they may be in English or in the 
vernacular, 

43. The supplementary Paper-book after the receipt of finding 
of a lower Court in a case referred under Order XLI, Rules 25 and 
a7, Civil Procedure Code, shall be governed by the desi of this 
Chapter. ; 

44. Notwithstanding апу hing Е іп еве ala Balbi: 
the Registrar shall otherwise direct, in appeals below Rs, 5,000 in 
value in which it appears that if Parts I and II of the Paper-book 
were printed, the total number of pages contained iû the Paper-- 
book would be so or less, 12 typed copies .of the Paper-book shall 
be prepared at the cost. of the Appellant. In such cases, the. 
Appellant and, the Respondent, if the latter enters appearance, 
shall be entitled to have, free of charge, as many copies of the: 
Paper-book, not exceeding four on either side, as they may have 
Advocates engaged in the appeal, In any case, they shall each be: 
entitled to two copies. Additional copies over and. above „those : 
which may be supplied to the parties free of charge. moder thi 
` rule shall be charged for.. va хе. B dou 
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B—-APPEALS FROM ORIGINAL DECKER VALUED 
ed UNDER R3, 10,000, + | 

Tue Papst book] inall appeals valued under Ret 10,000 shall 
be prepared by an Advocate duly auth orised to act for the Appel- 
lant, subject to the translations being examined by a panel of 
examiners appointed by the Court. ` . 

. Such Paper-books must be prepared within the period specified 
in Rule 38 butin calculating the said period the time actually 
taken in examining the transl ations shall be deducted. 

46, ` The. estimates 'for.the preparation of the Paper-books in 
such appeals shall state separately the cost of eee кы 
printing, etc., at the following rates :—: - 

(a) estimating at 10,000 words per rupee; : з 

(P) translating at 150 vernacular words per rupee, three € 
being counted as one word ;. ' 

(¢) examining translations аі зоо айыб said pet rupee, 
three figures being. counted-as one word ; - 

(4) copying at the.rates specified 1n Chapter XIII + 

. (e) editing. the Paper-book at eight.annas a page if it is printed, 
aud tivo annie a pags if itis typed 1 - 

(7) lithographing, LA Or а maps (таа necoomary)— 
actual сой; . 

` (g) printing бело: 34 copies— . 

. Ordinary matter (without marginal soo) Acta -c cost, not 
Gains Rupee 1-2 per page, 

. Tabular matter--Actual cost, 

. Note—(1) The above rates are liable to Жон: 

. (а) The charge for editing includes the charge for- indexing if 
the Paper-book is printed and that for барат if the ee 
із typed... . 

‚ (3). If the document to be — is in any Ө other 
sin the теа oí Bengal ENDE Nous may be 
fixed by the Registrar. ~- <. 

. (4 Each item of cost in the айын of the ЕТАР at 
the rates apecified above should be calculated to the- nearest anna 
(fraction.below half an anna being omitted and half an anna or 
oyer oe reckoned as one anna). . 

‚ The Paper-book -for the use оѓ the e High Court in such 
REUS shall be printed and edited in accordance with the follow- 
, ing directions => -~ og as 

«, (f), The printed Paper-book shall consist of two parts in-the 

same volume, where practicable, тіз, Part I and. Part If. - Patr- D 
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shall contain the record of the proceedings in the Lower ° 


. Court, and shall include all the papers mentioned in rule rr. 


These should . be printed strictly in chronological order, 
that is, in the same order ав the index. Part II shall contain 
the exhibits and documents relevant to the subject-matter 
of the appeal which should be arranged in the manner prescribed 
in Rule 15, each document to show its exhibit mark and whether 
it is a plaintiffs or defendant's document (unless this is clear from 
the exhibit mark) Басһ part should be paged at the foot of 
each page. The heading to each ` document should consist of 
the number or exhibit mark and the description of the document 
in the index with the date, and the corresponding English . date 
must be given if the document bears any other date. 


(f). The index of Part І shall-be in chronological order and 
shall be placed at the beginning of the volume. The index to 
Part II shall follow the order of the exhibit mark, and shall be 
placed immediately after the index to PartI. The documents 
in Part I should be numbered consecutively, while those in part 
TI should not bs numbered apart -from the exhibit mark. The 
index should contain a correct and. full description of each : docu- 
ment and references to the pages in the printed Paper-book. 
Whenever any document included in Part I or Part IL of the 
Paper-book is dated according to Bengali fashion the correspond- 
ing English date of such document must be entered in the 
index. { e 
(ñi) All papers which are not in English shall- be ‘translated 
into that language, Such translation and the original English 
papers shall be arranged and printed in Рагін I and II in the 
order prescribed by the first sub-cl ause of this rule, 


(fo) Maps forming part of a Paper-book shall be included in 
the index, but shall not be bound up with the other papers in-the 
Paper-book, Such maps shall be drawn or printed on .durable 
paper and Бу shall form a s eparate packet with a — 
list, 

Translations of Serials arm or figures that form part 
of a map must be submitted on a correct ee of the ар 
in question, | : 


49. ` There shall ordinarii be ‘tial 34 copies of the’ pim 


book, but the ‘Registrar may, when necessary, direct a larger num- 
ber to be printed. -Fhe appellant and respondent shall be entitled 


° to have, free of charge, as many copies as they have Advdtates 
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° engaged in the appeal, In апу case they shall each be entitled 
to three copies, 


C—APPEALS FROM ORIGINAL DECRERS VALUED AT Rs. I0,000 ' 
OR OVER. 


49. Paper-books in all Appeals valued at Rs, 10,000 or over 
shall be prepared by an Advocate duly authorised to act for the 
Appellant subject to the trans lation being examined by a panel of 
examiners appointed by the Court and the Paper-book being 
edited by the Court's staff of Editors. 


Such Paper-books must be prepared within the odd: specified 
in Rule 38 but in calculating the said period the time actually 
taken in examining the translations shall be deducted. Delay on 
the part of Editors will be no excuse for extending the tíme unless 
the same has been promptly and duly reported to the Registrar 
and his orders obtained. | 

бо. ` The estimate .for the preparation of the араак іп 
such Appeals shall be prepared in accordance with the particulars 
in Rule 46 above, except that - 

. ( For "eight annas ” in clause (e) should be read “ ten 
annas,” д 
(i). Бог “ 24 copies” in clause o Фай be read.“ T» 
copies", 

(i) For" Ру т-а per page" in ан (к) ТТЕ be “faa 
“ Rupes 1-6 per page,” > 

бі. Paper-books for the use of the High Court in.such 
Appeals shall be printed and .edited in accordance. with the 
directions in Rule 47 above, with the additional direction that the 
printing of each separate document and exhibit shall begin on a 
separate sheet, 

58. There shall ordinarily be: printed 64 copies of the Paper- 
book, but the Registrar may, when necessary, direct а larger - num- 
ber to be printed, The appellant and respondent shall be entitled 
to have, free of charge, as many copies as they have Advocates 
engaged іп the appeal. In any case they shall each. be entitled 
to three copies. 


53. On féceipt of the printed рөк Бой. 40 copies thereof 
shall forthwith be kept in safe. custody in the record-room for 
use in the event of an appeal to the Privy Council. Of the 
‘temainder, ro copies should- be . ; Tetai ned for use in ше High 
"Court, 
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Na Part III-—Appeals from Appellate Decrees. 

g4. Paper-books in all Appeals from Appellate Decrees will 
consist of the following papers :— 

(а) The judgment of the first Court. 

(4): The judgment of the lower appellate Court. 

(¢$) Any judgments or order of remand passed in the case 
elther by the lower appellate Court in appeal or by the High Court 
on Second Appeal. 

(d) The memorandum of Second Appeal. 

(€) A front leaf containing the number of the cause; the 

‘names of the Judges of the two Courts below ; the names of the 
parties and of their Advocates ; the date of the institution of the 
suit ; the date of the judgment of the first Court; the date of the 
judgment of the Lower Appellate Court; the date on which the 
appeal was filed and the date on which the appeal was heard. 

Note (1)— The Advocate for the Appellant shall, before the 
hearing of the appeal, serva on the Advocate for the Respondent 
atyped copy or atyped copy of the translation, as the case may 
be, of any document upon the construction of which he considers 
the determination of the appeal depand3, and shall also provide 
two such typed copies or typed copies of the translation for the 
use of the Division Court. If he fails to do so, he shall not 
refer to such document at the hearing, and no adjournment of the 
hearing of the appeal will be granted on this account, unless 
the Court otherwise directs. 

Note (2)—If, in any Second Appeal; the Bench at the time of 
the preliminary hearing under Order XLI, Rule тт, Civil Proce- 
dure Code, от the Advocate forthe Appellant desires that trans 
lations of the plaints, or written statements should be prepared, 
the Advecate for the Appellant shall, before the hearing of the 
appeal, serve on the Advocate for the respondent typed copies of 

` the translations of such plaints or written statements, and shall 
also provide two such typed copies forthe use of the Division 
Court. 

55. Except as otherwise provided in these rules, in each case 
of Second Appeal (including appeals under Chapter X оѓ. the 
Bengal Tenancy Act), the Registrar shall cause (о be prepared, 
at the cost of the appellant, twelve praed copies ‘of the Paper- 
book as aforesaid, 

$6. In the case of Appeals from Appellate Decrees not 
exceeding Ка, 5o in value, other than appeals under Chapter X of 
the Bengal Tenancy Att, the Regi strar shall cause two typed 
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copies of the Paper-book as- aforesaid to be prepared for the: use 
of the Judges and no charge shall be levied from the parfies оп. 
account of Ње preparation of such-Paper-book. `` . А 

57. Inthe caseof Appeals from Appellate Decrees exceed- 
ing Rs, so in value -including appesis under Chapter X of the 
Bengal Tenancy Act, the appellant sball.be entitled to have, free 
of charge, two copies, and the Deputy Registrar as guardian 
ad Нит of a minor a iri one copy, of the printed 
Paper-book. 

58. No work in the matter of the ерип of the Paper- 
book sh-' ое undertaken until the deposit required under the. 
provisions of Rule 29 (2), Chapter V, has been made, unless the 
Rogistrar shall otherwise direct, 

59. In case of the appellant failing to snake: the necessary 
deposit under Rule 29 (ж). Chapter V, the Deputy Registrar shall 
lay the matter before the Registrar who may at once cause the 
appeal іо be set -down before the Division Court to which it 
belongs ; and if the appellant does not satisfy the Court as to his 
delay, his appeal may be dismissed for want of prosecution, or 
the Court may pass such other order as it may deem proper. 

бо. Additional Paper-books over and above those which may 
be supplied to the Advocate for the appellant, free of charge, 
under these- -rules` shall be charged for at the rate of six annas 
a page foreach additional Paper-book supplied to him, subject to 
a maximum additional charge of Rs, 7-8, for each such Paper- 
books, Similarly, copies of the ‘Paper-book may be. supplied to 
the-Advocate for the Respondent on payment of the sum of 6 
annasa page per. Paper-book, subject to a maximum chargo of 
Rs, 7-8 forteach?such Paper-book, 

61, When the case is ready for hearing, the Deputy Registrar 
shall furnish the Advocates engsged on either side with copies 
of the Paper-book, for which deposit shall have been made as 
aforesaid, The issue of. Paper-books to the Advocates will be 
notice to them that the caseis ready for hearing, 

бя. - In case» governed by one judgment, the Registrar, on 
application, may make a special order. 

-As regards Paper-books required by the Advocate for the 
respondent or additional Paper-books required by the Advocate 
for the appellant’ in the case-of analogous appeals, the Registrar, 
in making'an order as to the payment of the costs for the prepara- 
tion of such Paper-books shall -be guided by the principle laid . 
down.in Rule 6o above, 
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et Pact [V—Appeals from Orders, 

63. The rules for the preparation of Paper-books in Appeals 
from Original Decrees valued under Rs. 10,000 or valued at 
Rs. 10,000 or more, shall apply, respectively, to every First 
Appeal from an order of the like value, (including &n Order under 
Section 47, Civil Procedure Code), passed by a Subordinate Court, 
not being an order under Order XLI, Rule 23 ofthe same Code 
with the following modifications viz— 

(A) That for the papers mentioned in Rule rz of Part If 
as forming part of Part I of the Paper-book, the following shall 
be substituted :— 

*(a) the order sheet ; 

*(F) the application or proceeding on which the order appeal- 
ed from was passed ; 

*(c) the petition, if any, filed in answer; 

(4) the evidence, oral or documentary, which may have been 
taken or put in with reference to the application or proceeding 
and which is necessary for the decision of the appeal ; 

*(s) the order appealed from : 

(7) any other papers to which reference may be necessary for 
the decision of the appeal; 

- *(g) the memorandum of appeal, 

(B) That Lists ‘A’ and ‘B’ shall be delivered to the Deputy 
Registrar by the Appellant within one week after service of the 
notice of the arrival of the record. 

64. (1) In Second Appeals from Orders (including Orders 
under Section. 47, Civil Procedure Code), irrespective of the 
value of such appeals, and in appeals from Remand Ordeis under 
Order XLI,Rule 23 of the same Code, in which the valuation of the 
appeal does not exceed Rs, бо, the Paper-book shall consist of-— 

(a) the judgment or judgments of the lower Court or Courts ; 

(д) the memorandum of appeal to the High Court, 

(2) The Registrar shall cause two typed copies of the Paper- 
book аз aforesaid to be prepared. _ 

(s) No charge shall be levied from the parties for the prepara- 
tion of the Paper-book. 

65. In appeals from Remand Orders under Order XLI, Rule 
13,.Ciy:l Procedure Code, in which the valuation of the appeal 
exceeds Rs. so, the Paper-book shall be prepared and supplied to 
the parties in accurdance with the rules relating to the prepara- 

„Чоп of Paper-books in Appeals from Appellate Decrees in which 
the valuation of the appéal exceeds Ra, 5o. 
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REVIEWS. 

The Bengal Tenancy Act by Rai Surendra Chandra Sen 
Bahadur ; seventh edition by Hemendra Chandra Sen, M. A, 
В, L. ; published by M. C. Sarkar and Sons, 15 College Square, 
Calcutta, Price Rs, 14. ‘ 

This is the seventh edition of this deservedly popular com- 
mentary on the Bengal Tenancy Act which has long been the 
vade mecum of the Bench and the Bar on the intricate problems 
ofthe Tenancy Laws. This edition incorporates the extensive 
amendments which have been recently made by the Amending Act 
of 1928, and the learned editor has added extremely helpful notes 
and commentaries on the new sections, not forgetting to note like- 
wise the several slipshod errors that have crept into the latest 
amendments of the Act, The notes are clear, accurate and precise 
and help greatly to fix upon the essential points in the new 
amendments, Reference may, for instance, be made to the 
sections relating to the transferability of occupancy holdings at 
р. 250 e seg. 

The Bengal Tenancy Act is one of the most inartistic pieces of 
legislation ever turned out by the legislature. The complicated 
land system of Bengal and the extremely complex system of 
administration connected with it easily lend themselves to confu- 
sion in any attempt to deal with them, Matters have been made 
worse by piecemeal amendments made from time to time, not 
always with due regard to demands of elegance. When a compre- 
hensive amendment of the Act was undertaken one might possibly 
expect that these incongruities and intricacies would be simplified. 
Hardly any attempt however has been made in that direction and 
nothing like an attempt to recast and overhaul the law has been 
made, Оп the contrary, a confusingly large number of amend- 
ments passed, with very inadequate regard to consistency and 
system have helped to make “confusion worse confounded”, The 
learned editor of this volume has pointed out several errors and 
incongruities in the law which, more or less lie on the surface, 
Those who have charge of the administration of the law have 
already discovered a great many others and may be trusted to find 
out heaps of other difficulties as time goes. 

Into the intricate mass of statute law and case law Mr. Sens 
book bas long been a safe guide with whom one might be possibly * 
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püzzled by the great intricacies of the by-ways of the law but one 
ran no risk of losing his way for want of light, The present edition 
by his nephew maintains the credit of this old work, not the least 
in respect of comprehensiveness which was one of the outstanding 
merits of the work, The late author made a steady endeavour to 
make his work a complete manual of the rent law and as tims 
went on he had added to his work an enormous mass of connected 
material which might have to be referred to in connection with the 
administration of the law, Following the same lines, the present 
editor has incorporated all new matters including rules under the 
Bengal Tenancy Act, instructions to Registration officers regarding 
transmission of landlord’s fees, price lists and other things. The 
result is that the work has really become а complete guide to the 
rent law of the two provinces. f 

One could only wish that the index to the work were more 
helpful. It is comprehensive but it might be more systematic. 
We may point out that alphabetical arrangement of the sub-head- 
ings which is usually followed in indexes, isa most helpful thing 
and its absence has not helped to advance the value of the book 
to busy lawyers. 

Tho Law of Fixtures in British India by Manmatha Nath 
Ray, M.A. B.L,; published by the Calcutta University, 1928. 

This is the author's thesis for the Onanth Nauth Deb Prize and 
is a praiseworthy attempt to clarify the law of fixtures in British 
India by reference to history and principle. The author deals 
inthe first place with the law of fixtures in India under Hindu 
and Mahomedan law and then with the English law of Fixtures 
and its influence on the law prior to the T. P, Act. In the follo- 
wing Chapters he deals with the law as it now stands under the 
Transfer of Property Act and judicial decisions. Ніз observations 
are accurate and precise, His references to case-law are both 
adequate and judicious. In tracing the evolution of the law he 
has mostly spoken through quotations from judgments which have 
been selected with care and judgment, 
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Complaint before a Magisirais—Coguisance of the offence dy the 
Mapistrate—Ainvestigation by ` Polite—Charge sheet by Police 
afler investigation—Charge shest void, . 
In this case a complaint was made tothe Chief Presidency 

Magistrate that the three accused had committed offences under 

Secs. 411 and 114, Indian Penal Code. The Magistrate took 

cognizance of the offence against accused Nos, r and s under 

Sec, 200 Criminal Procedure Code and after examining the com- 

plainant directed an inquiry and investigation to be made by the 

Police under Sec. 202, Criminal Procedure Code. The Police 

officer concerned made no report and sent up a charge sheet 

charging the two accused under Secs, 41x and 114. A question 
arose whether when a Magistrate has referred a complaint for 
investigation under Sec, 202, the Police ate entitled after investi- 

gation to arrest the accused and send him up for trial under a 

charge sheet as if they had taken cognizance of the case under 

their ordinary powers of investigation, 

Held (ser Mirsa and Baker, JJ), that when a Magistrate has 
referred a complaint for investigation under Sec. soa, Criminal 
Procedure Code, the Police are not entitled, after investigation, to 
arrest the accused and send him up for trial ona charge sheet. 
The only action they can take is to make a report to the 
Magistrate, ` 
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NEW HIGH COURT RULES. 


- (1) Habeas cape Анши * 


` The following rules are hereby made with effect. from - the. zat - 
day of August 1929 by the High Court of Judicature at Fort 
William in Bengal in exercise of the powers vested in it by 
sub-section (а) of section 491 of the Code of Criminal Proce- 
dure. . - 
т. Rules 1 to 34 inclusive of Chapter XXXVIII of thé nice; 
of the High Court, Original Side, and Forma sto 6 (inclasive) 
in ‘Appendix N to the said rules are hereby repealed апа the 
remaining rules of the said Chapter are renumbered accordingly, 

я. After rule a9 of Chapter. XI of the rules of the High 
Court, Appellate Side, the following shall be added :— 
," E.—Applieations under section 491 of the Code of. 


3°, All applications for orders under clauses (e), (4), (¢), (в) 
and (/) of section 491 of the Code of Criminal Procedure shall 
be made before the Division Bench taking the criminal business 
of the Appellate Side of the High Court. 

зт. Such applications shall be made by Advocates, and 

Attorneys may instruct such Advücates. . 
` 38. Applications for orders under clauses (а), (в), (e), (в) and 
(£) of section 491 of the Criminal Procedure Code shall be ‘made 
on petition duly verified by affidavit setting forth “the sircumstan- 
ces under whigh the order is sought, 

Where the application is for an order under „clago (v re ) 
it ahali be stated where the prisoner. и detained and for what. 
purpose | his evidence is required. . 

a 34: When an order under clause ON is , required. the, pude 
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* ing officer of the Court martial or the presidiog officer acting 


under the Commissioner from the Governor-General in Council | 
may send an application to this Court in writing ‘and in such 
case an affidavit shall not be required. The application shall 
be in the form of a letter addressed to the Registrar, stating the 
purpose for which the said Court-martial has basn assembled or 
the authority under which the said Commissioners are acting, 
-and also stating where the prisoner is detained in custody and 
when, where and for what purpose he is required to be produced. 
It shall be the duty of the Registrar to submit the letter as soon 
as possible after the receipt thereof to, and to . obtain the order 
thereon of, the Judges presiding over the Criminal Appellate ` 
Bench of this Court, 

35. Where the application is for an order under clause (4), 
notice of the application shall be served on the prisoner and it 
shall be stated in the affidavit where the prisoner is detained in 
eustody, to what other custody it is proposed to remove him and 
the reason for such change of cuatody. 

`'36. Where the application is for an order under clause (/), 
the Sheriff's return of cepicorgus to the warrant of arrest shall be 
produced, The officer having the custody of the Sheriffs return 
shall cause the same to be produced before the Cour on a requisi- 
tion to him in writing. 

37. In any case in which the "Court shall order a person іп 
custody to be brought either before it, or before a Court-martial, 
or before Commissioners acting under the authority of a commis- 
slon from the Governor-General in Council, or to be removed 
from one custody to another, a warrant shall be prepared and 
signed by the Registrar of the Appellate Side, and sealed with the 
seal of the Court. 

38. Such warrant where isaued under rule 34 shall be for- 
warded by the Registrar of the Appellate Side to the officer in 
charge of the jail in which the prisoner ‘is confined ;in every 
other case the warrant shall be served personally upon the per- 
воп to whom it is directed ‘or otherwise as the Court shall 
direct, ч Set 

39. Where the application is to bring up before the Court a 
person in custody under a warrant to detain such person, a copy 
of the warrant under which he is detained, obtained from and 
authenticated by the signature of the person in whose custody ‘the 
applicant is, shall be produced to the Court,- or it shall. be shown 
by affidavit that it has been asked for and denied. 
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- ҳо. Where the Court is of opinion that a prima facie case for 


granting the application?» mid out, a rule wisi may be issued 


calling upon the'person or persons - against whom the order is 
sought to appear on a day to be named therein to show cause why 
such order should not bs made and atthe same time to produce 
in Court the body of the person or persons alleged to Ье illegally 
or improperly detained then and there to be dealt with according: 
to law. 

41. On the return day of such E or on &ny day to which: 
the hearing thereof may be adjourned, where no cause is shown, 
or where cause is shown and disallowed the Court shall pass ап. 
order that the person or persons improperly detained shall be set. 
at liberty or delivered to the person entitled to their custody. 
Where cause is all owed the rule shall be discharged. 

» 42. In disposing of any such rule the Court may in ita discre- 
tion make an order for the payment by one side ог the other of 
the costs of the. rulo, 

43. The forms of warrants at the end of thia Cie shall 
be followed. 

3. The following íorms shall be inserted at the T of 
Chapter XI aforesaid :— 

Form of Бонн. 
(Chapter XI, Rule 43.) 
In the High Court of Judicature at Fort William 
i in Bengal : 
Appellate Criminal Jurisdiction. Е 

To the officer in charge of (name of jail or lunatic asylum ог 
other place, where the person is detained in custody) or to (name 
of person.) 

You are hereby required to have the body of B.C., now a à priso- 
ner in your custody (or now in your custody before the High Court, 
on its Appellate Side on the day of 

, next, by of the clock in the forenoon 
of the same б. to be dealt with according tolaw and you shall 
then and there abide by such order as shall in that behalf be 
made by the “said Court (if thé prisoner is detained in public 
custody add) and unless the said B.C. shall then and there by 
the said Court, be ordered to be released, you shall, after the said 
Court shall have dispensed ‘with his further attendance, cause 
him to be conveyed, under’ safe and sure conduct, back to the 
said (jail or asylum or other place of custody). 7 

Dated this, + ‚дау of ' dg. 


"E. n Assistant Registrar, © 
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Se ы Form of Warrant. “з. ` Ü 
(Chapter XI, Rule 44.) . 2 
E the. High Court of Judicature at Fort Willia in Bengal, 
‘Appellate Criminal Jurisdictign: © ` - 
"To the officer in charge of the (name. of Jail), or of the [ше 


of asylum), or to (name of officer) in charge of B.C, an «alleged 


lunatic, 

You are hereby required to ‘have the body: of В.С, now a 
prisoner ir the (nime. of jail) er now in custody at the (name of 
jail) or now in custody at the (name of asylum) or now in your 
charge; under safe and sure conduct, before, the High Court, on 
its Appellate Side, onthe | day ef next, by 
of the clock in the forenoon of the same day, there to he dealt 
with according to law, and unless the. said В.Є. shall then and 
there^by the said Court be ordered to be discharged, cause him, 
after the said Court shall hare dispensed with his further atten 
dante, to be conveyed, ander safe and sure conduct, back to the 
said jail (or asylum or other custody). - E 

Dated this day of 19. 

2 Anitan? —Ó 
Form of Warrant. : 
(Chapter XI, Rule 2. 

In the High Gourt of Judieature at Fort William in Bengal. 

`” Appellate Criminal Jurisdiction, ` 

To the officer in charge of the (name of jail). 

You gro hereby required to have the body of B.C, nowa 
prisoner in the (name of jail) under safe and sure cohduct, before 
the High Court, on its Appellate Side, on the ` day of 
next, by of the clock in the forenoon of the same day, there 
to give testimony ima certain charge ог prosecution. now pending 
before the aid Court against Р.Е. and after the sald В.Є. shall 
then and there have. given his testimony before the said Court, or 
the sald Court shall have dispensed with hia further attendance, 
cause bim to be conveyed, under safe M, sure conduct, back to 
the said, (name of jai. . 

‘Dated this : day of . . тд. 


Assistant Registrar, 
Ferm of Warr айг. ms ; 


П ИМ . (ChapterXI, Rule 43.) Н he 
In the High Court of. Judicature at Fort "мшш Bengal, . 
Appellate Criminal Jurisdiction. | 
To the-officer in charge of the (name of jail), - 2 
You are hereby required to have the body of B C. Dow .a apri- 
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softer in thé (name of jail), untler ‘safo’ and» sure. cetiduct, ‘bafore 

the officers assembled-at a Court-inartiak (ór before the Commis- 
sioners acting andar the authority of &.commission from the 

Governor-General in Council), at on the 

dayof . .- .Bext, by of фе clock, 

in the forenoon of the. same diy, for the trial of the said 
B. C. (or there to give. . testimony. in a certain. trial now 

pending before the said Court-martial or the said. Commis- 

sioners against D,E., or as the case may be) and after the “trial” of 
the said B.C. or after the said B.C. shall then and there have 

given his testimony before the said Couft-martial (or the said 

Commissioners) or the said ` Court-martigl (or the said Commit- 

sjonersy shall have dispensed with, his further attendance, cause 

him to be conveyed, under safe ‘and sure › conduct, back to the said 
(name of jail). . . = ET 

Dated this .. day of. _ 19. i SS 

А | ©. . -~ Assistarit Registrar, 
i Form of Warrant. : ЖАЙ 
(Chapter XL, Rule 43:) i 

In the High Court of Judicature at Fort William i in, p 

Appellate Criminal Jurisdiotion, И 

To the officer in charge “(name of jail). 

You are hereby required to cause the body of В, C., now ‘a 
prisoner in the (name of, jail), to be conveyed, under safe and 
and sure conduct, ‘to “the jail at ` and on ог before the 

dayof . made over to the officer in 
charge of such jail, to be by him there kept i in intermediate "cas- 
tody for the purpose of trial before ` the High Court, in the 
exercise of Appellate Criminal Jurisdiction at its next. _tittings “to 
be held at (name of place), _ М, 


Dated this 7 day of. “19, | = 3 
x s; ааныш Кешнп. 


с 


>й Addenta te + High Court altel Side Rel ` 


In rule 53, Chapter IX (revised) insert the words “ ind . “the 
Deputy Registrar as guardian ad litem of a minor respondent ane 
copy” Between the words “ two. copies” and '* of the. printed, 
in line 4. 

- In rule бт, 4, insert the words * and sujpliéd to. the parties" 
between the word “ prepared” and the words “ in accordance 
with the rules? inline y. — _ Е Pg 5 


» © Calcutta Gazette, July 5 a en 1518, 
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09). Revised Rules for the training of Legal Practitioners 
- im the Subordinate Couris. * ` 


т.` On and after the rst January 1930, no person shall be 
admitted as a Pleader in the Courts subordinate to the High 
Court, unless he has served asa probationer for a period of one 
yéar, either at the head quarters of a district or in one of the sub- 
divisions thereof, in conformity with the following rules, or is not 
eligible thereunder, or has not satisfied the requirements there- 
of. 


s, Any person, who has obtained the degree of Bachelor of 
Law of one of the Universities of Calcutta, Dacca, Madras, Bom- 
bay, Patna, Allahabad and the Punjab, or of the Muslim University 
of Aligarh, or of the Benares Hindu University, shall be enrolled 
as а probationer, provided that his application to serve as а proba- 
toner be made within one year from the date of his obtaining such 
degree, or within such farther time as the High Court may for 
special reason allow, and provided that a Bachelor of Law of the 
University of Madras, Bombay, Allahabad, and the Punjab, of the 
Muslim University of Aligarh and of the Benares Hindu Univer- 
sity so applying has passed an examination held under the 
direction of the District Judge in reading, writing and speaking 
the vernacular-of the district in which he intends ordinarily to 
practice. ` 
. Norz.—Tbe period of ono year referred to in this rule shall count from the 
date of the applicant's diplome. 

Us "The application mentioned in the last foregoing. rule shall 
be addressed to the District Judge of the district їп which the 
applicant desires to practise, and it shall specify the Pleader with 
whom and the Court in which the applicant desires to serve ая а 
probationer, and shall be accompanied by a certificate from the 
Pleader stating that he is willing to take the applicant as а proba- 
tioner : Provided that no Pleader who is not a practising Pleader 
of more than five years’ standing, or does not ordinarily practise at 
the headquarters of a' district, or in one of the subdivisions thereof 
shall be eligible to take a probationer, and no Pleader shall be 
permitted to entertain more than one probationer at one time ; 
and provided also that permission shall not be granted to serve 
as & probationer in any Court which is not at the pra of 
a district or of a sub-division thereof, 

A On receipt of the application mentioned in the last fore- 


* *Calcutta Gazette, June 1, EEN. 1, р. 1387. 
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going тше and if it is in order, the District Judge to whom jit hase 
Been made shall grint the. permission applied for and shall caüse 
the particulars to be entered їй a register to be kept in his offjce. 

5. The applicant shall then, during and for а period' of one 
year, serve asa probationer with the Pleader and in the Court 
in respect of whom and which the said- permission has been 
granted, 

6. During the period of ee aforesaid, the омно 
shall work with the Pleader in and outside Court. “Such work 
shall be limited to acting only, and shall not extend to pleading, 
and the general nature thereof shall be that кшн ae 

* Pleader in his professional. work as Pleader. І 

a During the period of probation aforesaid, the probationer 
shall also attend the Court regularly and shall notify his atten- 
dance therein daily to such officer asthe District Judge in the 
case of service at the headquarters of в distrig, or the Senior 
Munsiff in the case of service at the headquarters of a sub-division, 

- may appoint for the purpese. It shall be the duty of such officer 
to note the attendance of the proba tioner ina vinim t to be 0 kêrt 
for the purpose. - 5 

. 8. Tha probationer shall ordinarily work with one and the 
samo Pleader throughout the period of his probation, and -the 
Pleader shall ordinarily be one in continuous practice throughout 
such period. In case where necessity. may arise, the service may 
be with different Pleaders for successive periods, but the .total 
period of probation mustin no case beless than a year, and no 
such service shall be recognised, unless it has been. with. the per- 
mission of the District Judge, obtained previously . and ‘in the 
manner indicated in rales 3 and 4 above. 
. 9. Daring the period of probation aforesaid, the " probadlonst 
may be excused absence for а portion or portions thereof provided 
the Pleader with whom or the Court in which the probationer 
is to serve is satisfied that there is good cause. for such. absence 
and that the training of the probationer will not. materially suffer 
therefrom. In any other case,-the deficiency will. have to 
be made up by serving for such further period, not longer than the 
actual.period .of absence, as may be necessary cin the opinion 
of the Pleader or of the Court as the case may be.7 |... Ws 
„ 10. А Pleader who is permitted to take a probationer мі Бе 
allowed to charge а fee pf, Rs, 5o ‘for his .remuneratpn^for the 
training he gives to,the probationer, and may refuse to give a certi- 
. ficate of hig willingness to take the probationer unless he receives 
he same in advance, “In cade, however, of the Pleader not being. 


a 


* 
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„8010 to retain the probationer for the full period of “probation with 
him, the probationer will be entitled to a refund of an amount in 
proportion tothe Riso mend portion of ‘the service with auch 
Pleader. 

. її, Every ENE er shall, during the whole poriod of his 

probation, be exclusively employed by the Pleader in his proper 
business and practice as such. 
- ха, On completion of the period of probation as aforpsald, the 
probationer shall file with the District Judge а certificate in Form 
А of the Schedule from the Pleader and a certificate in Form B 
ofthe Schedule from the Judge of the district or the Senior 
Munsif in the subdivision as the case may be, along with his appli- 
cation for admission as a Pleader mentioned inthe next rule: 

Provided that the Judge of the -district..or the Senior Munsif of 
the subdivision, should he entertain a doubt as to whether the 
probationer has diligently worked as such, may, before giving such 
certificate, subject the probationer to an examination as regards 
procedure, and should he not be satisfied as a result of that 
examination that the probationer has served with diligence, may 
direct him to continue asa probationer for a further period not 
exceeding three months, í 

[Then follows rule 13, e£ seg, at pago б, Chapter XI (revised), Volume 1, 
Court's Gomera Rulos and Circular Orders (CiviD.] 

- ° $ehedule. - 

“FORM A, ^ | ^ 
‘LAB, Pleader, practising. іп... оон есенна ss 
гну that X. Y. has duly and faithfally saved ‘cb | le a probas 
tioner for the period required by the rules* and, in my opinion, he 
isa fit and "proper person to be admitted аз a Pleader in the 
Courts subordinate to the High Court. . i 


TT 8 


ts 


К Signatures of the Phader. 
^ oNGra—In the case of a probationer who has served more than one Ploader, 
instead of the words ^' the-period -required by the rules’, the actual porlod -for 
which the probationer served each of.them shall be stated, and а certificate 
„shall be obtained from each of such Pleadors. i 
FORM B. . Р 
Е C. D. (District Judge orithe Senior Munsif в) 
certify that X. Y. has-served as a probationer іп the Court of—— 
“fo? the period required by the rules and his -attendance 
‘inthat Court has, on | the whole, been regular. А 
ws ez : Signature of the District Judge ° 
өм: Е oos А De or the Senior Munsij.- 





* 
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THE HON'BLE MR. JUSTICE B. B. GHOSE. 

It is with sincere feelings of regret that we bid farewell to Mr, 
Justice B, B. Ghose. Although his name has not been one of. 
national fame, itis a name which deserves to be very well known 
by his countrymen. 

Like many a successful member of the legal profession, his 
career at the bar has been a chequered and eventful one, At the 
feet of his distinguished brother the late Sir Rashbehari Ghose, ` 
he had splendid opportunities of acquiring a thorough knowledge 
of the principles of law. But law and practice seldom go together 


‘and he was for sometime obliged to ичсе: in the district of his i 
- origin, namely Burdwan. ` 


After quite a long spell of years Мт, Ghosh came back to this 
Court and soon leapt into fame by his hard work, intelligence and | 
conscientious discharge of his duties as a vakil of this Court, The 
elevation to the Bench of Mr. B, В. Ghose was commented upon 
by many a critic, but apart from his affiliation in blood and in 
law to the foremost jurist of the: day, he had solid claims.to such 
recognition, | 

Оп the Bench his work has où noted i his impartiality and 
indifference to the personality of the advocate appearing before 
him, He has been an exceptionally quick judge. Ніз quicknesa 


: made him abrupt, His intelligence made him impatient of elabo- 


rate legal disquisition. His verbal readiness was à menace to those _ 
proverbially deferential to the Bench, His mental readiness waa a 
terror to the slow, On the whole his record was unique in dis 
posing of First Appeals and he was always ready with his judgment 
which will bear testimony to the learned Julge's directness and 
lucidity and faculty for plain unadorned language. : 
In.private life he is an extraordinary genial man, He likea 
company, he likes talk, he never minces matters and is refreshingly _ 


outspoken. . 
We wish the learned judge. & _happy and prosperous life in his 


retirement, : ae are i А 
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DISSOLUTION OF A HINDU MARRIAGE BY 
MAHOMEDAN EAW.' 


In a recent issue of the Statesman Mr. Justice Panckridge is 
reported to have given а judgment in the case of Ayesha Bibi v. 
Biresmar, Statesman August 31, 1929 on ап application by a Hin- ° 
du woman converted to Islam for а decree of nullity of marriage. 
Thelady was married according to Hindu law. She was subse- 
quently converted to Islam. She thereupon gave notice to her 
husband calling upon him to embrace Islam. . On his refusal 
she applied to the High Court for annulling the marriage. . 


The matter was heard ex parte and Panckridge J, after satis- 
fying himself that the conversion .was bona fide granteda decree 
annulling the marriage under tne authority, apparently of the 
Hedaya (Book II Ch. V) which lays down the procedure for a 
Muslim convert annulling a marriage with an unbeliever, 

Ag the-matter is of grave importance to the Hindu Commu- 
nity itis a pity that it was heard ex parts and the learned Judge 
did not get any assistance from the Bar with regard to what might 
be said on the other side, If the case had been argued on the 
other side it is hardly likely that his Lordship would have passed 
the order that he did pass. 

There are several weighty grounds of law each of which was 
fatal to the application. -- 


The application was made under the Mahomedan Law, It 
could not have bean made under any other law, for the nomcon- 
version of the spouse is not recognised as a ground for annulling 

,the marriage in any other law іп India, 

Now, Mahomedan law is not binding law of its own force, Its 
&uthority and applicability are derived from statute, So far as 
Presidency towns are concerned the statutory provision which 
originated in the Regulating Асі із now contained in section 112 
of the -Government of India Act, That section provides as 
follows :— 


“The High Courts at Calcutta, Madras, Bombéy, in the exer- 
cise of their original jurisdiction in suits against inhabitants of 
Calcutta, Madras, or Bombay, as the case may be, shall in matters 
of.........deating between party and party, when both parties are 
subject to the same personal law or custom having the force of 
law, decide according to that personal law or custom, and, when - 
the parties are subject to different personal laws or -customs 


э, 
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having the force of law, decide according to the law or custom. 
to which the defendant" is subject," 

It is clear from this that Mahomedan law would apply only. 
if (1) both the plaintiff and the defendant were Mahomedans 
or (s) the -defendant was а Mahomedan. In a case where the 
personal law of the plaintiff was Mahomedan law and the personal. 
law ofthe defendant was Hindu law, the law which would. 


' determine their relations arising out of dealings between them, 


would be Hindu law and not Mahomedan law. А 

_ The applicant in this case being in the position of the plain. 
tif while the defendant was a Hindu, the Mahomedan law could. 
have no application to the case and the application ought to 
fail on this ground alone,  - І 4 

Secondly, as Mr. Tyabjeo points out in'his Mahomedan TE 

р. #49, the rule of law in the Hedaya under which this applica- 
ae was made is a part of Muslim Publié Law and proceeds on 
the assumption that Islam was the State Religion. It was nota 
part of Mahomedan Law therefore which could possibly ápply.to. 
India where Islam, or for that matter any other religion is not the 
State religion, | 

Thirdly, in a case of this-character we have a conflict of per- 
sonal laws, In cases of such conflict the law to be applicable 
has to be determined by the application of the rules of Private 
International Law, English Private International Law proceeds 
on the assumption that the personal law of a person is the law of 
his domicil and proceeds to lay down rules for deciding questions 
of conflict on that basis. But, as pointed out by Westlake in his 
Private International Law, (р. ї foot note) ‘The existence within 
one territory of different juristic systems having different laws—e.g. 
the Hindu, the Moslem and the Anglo-Indian systems of personal. 
law which are applied in British India—falls also within the scope 
of the subject.” 

Applying the principles of Private Ihternational Law to this 
question we are met at the threshold with the principle that the. 
personal law,of the wife during marriage follows that of the hus- 
band. Unless there has been a divorce or judicial separation, 
the wife cannot by her own act, е. д. by residing in а foreign 
country, acquire & separate personal law, (Westlake op. cit. р, 

346, Lord Advocate ү: Jaffrey [1921] А.С, 146). On that principle 
it dan be said with some confidence that а Hindu wife by con. 
version to another religion during the continuance of her 
mariage, « cannot acquire a беразе persons] jaw. Her personal * 
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law is that of her husband, until he. dies. In this case 
therefore the plaintif could not clearly claim Mahomedan Law 
as her personal law. 

* Lastly, although the decisions of English Courts are ‘not deck 
sive onthe question, it may be said that the logical deduction 
from the jugdment of Kekewich J. in De Nicols v. Curler [1900] 
s Ch. 410, is that where ‘vested rights have been established 
upon marriage by the law of matrimonial domicil (here, the 
matrimonia] personal law) they cannot be affected by subse- 
quent-change of personal law of the parties, Although this logi- 
cal conclusion :from De Nicol?’ casé has not been drawn in some 
English cases, it is quite arguable that, since that case, an in- 
dissoluble marriage by the matrimonial personal law cannot be 
dissolved by a subsequent change of the law. The decision in 
Mir Anmwaruddin’s case [1917] т K. B. 634, lends support to this- 
principle. 

These are some of the very cogent reasons which could be 
urged in this case against the contention that the petitioner 
was entitled to make her application under Mahomedan Law. 
None of these reasons were placed before his Lordship and he 
had no opportunity of applying his mind to this aspect of the ques- 
tion. 

Reliance was placed by Counsel for the petitioner on certain 
observations of Banerjee J. in Ram Coomari’s case in 18 Cal, 
264. Those observations have been a fruitful source of error. 
The observations were obitsr dicta and in making them his Lord- 
ship did not consider whether; as suggested above, Mahomedan 
law was at all applicable to the case. Nor was & consideration of 


. the question necessary in that case, which arosé out of prosecu- 


tion for bigamy, as their Lordships found against the accused’s plea 
that by her conversion her marriage bad been annulled, on the 
ground that even the conditions prescribed by the Hedaya for the 
annulment of such a marriage had not been fulfilled in that case. 
In saying what he did Banerjee J, assumed that the Mahomedan 
law applied and did not discuss whether it did, becattse he deci- 
ded that even under the Mahomedan law the marriage had not 
actually been annulled. The other case referred to by Counsel 
for the petitioner was also an ex parje case and it does not 
appear that Buckland J. went into the question whether "Maho- 
*medan'Law was at all applicable, \ 

І have no doubt that if the arguments gn both sides had been 
fairly placed before the learned Judge his decision would ‘have 
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boén eñtirelý: different, ' "-Unfortánately" however there Ена provi- 
sion for a' King’s Proctor intervening in ew parte applications 
of this ‘character. This case shows how very important it is that, 
in every case for dissolution or annulment of marriage, the 
public “authorities should be represented by a King’s Proctor, 
There is some provision for-that in the Divorce Act, but none at all 


. in cases under the Mahomedan law which seems just at the present 


time to bein great demand for dissolution of Hindu . marriages. 
The-result is that -collusive applications may be made with assured 
success and every rule of public. policy may be defeated by 
Counsel who feel themselves under no obligation to state the whole 
law in making «x parts applications, 

Ая а matter of public policy, І should say that there should. 
be а large scope for dissolution of unhappy marriages. But never- 


theless it has always been a matter of public policy in English | 


jurisprudence that the sanctity of the marriage tie should not be 
lightly violated at the caprice. of a party. While, therefore, the 
indissoluble character of Hindu marriage is no doubt an anachro- 
nism, it cannot be either justice or public policy - that either of 
the spouses should Бу mere change of religion or domicil be 
able to force a dissolution of marriage on an unwilling party. 
If an English woman voluntarily leaves her husband and goes to 
live in America, English law would not recognise any right in 
her to get a divorce by American law against hor husband. Yet, 
if this decision is correct a Hindu woman. could easily force a 
divorce on her husband by merely changing her religion, though; 
if she tried to change her personal law by change of domicil, 
she could’ not successfully do so. If an English husband runs 
away from his wife to Utah and beaomes a Mormon, he could 
hardly expect to avoid an indictment for bigamy inan English 
Court if he chooses to exercise his right of polygamy under 
Mormon law. Even where the personal law of the hpsbend per- 
mits polygamy, by contracting an “English marriage, he is debar- 
red from- exercising his right of marriage. This was laid down in 
Rt Mir Axfoarnddin [1917] 1 К.В, 6и and A, т, Naguib, 116 
L, T. Rep. 640, 

If the English rule is founded on public policy, it cannot be 
that it can be consistent with public policy that a Hindu wife can - 
just, at her sweet will break up the каш by turning & Musul- 
man, 

Ineed hardly notioe another small point in this case, that, 
кйш шешен in the Steéswas it does not seem 
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that. even the rule of procedure laid down. in the Hedaya 
for dissolution of -marriage has been followed-in this case. 
‘There was no valid and formal tender of Islam by the Qazi in 
this case. .It would create an intriguing situation if & Christian 
Judge were. to make a tender of Islam as the true faith to a 
Hindu unbeliever, ал & preliminary te pending decree dissolv- 
ing the marriage.” r 


Higk Court, | 
Calcutta 


М. С, SEN GUPTA. 


BE VIEWS. 


The Law of Pleadings in British India with precedents: 
By P. C. Mogha, B.A., LL.B. (3rd Edition, 1929). 

The fact that in three увага this book, has run through three 
editions is the best possible tribute to its intrinsic merit, It has 
supplied a long-felt want and it has proved to be of immense 
assistance to all branches of the legal profession in the discharge 
of their duties in drafting pleadings-and petitions. In our pre- 
vious review we predicted that Mr. Mogha’s venture would 
succeed in removing the handicap which legal practitioners felt 
without & proper guide on pleadings. That prediction has been 
amply fulfilled. This third edition has been enlarged by тоё new 
precedents of plaints, written statements and petitions.. In cer- 
tain circles, specially in the legal world of Bengal, complaint has 
been made that the precedents given in the book are too brief 
and require amplification, We strongly enter our caveat against 
this proposal, The very object of precision and brevity would 
be dafeated by making, these model pleadings more «elaborate or 
prolix, 

. We congratulate the author on tha бана. success of 
of bis. work and the Rastern Law House on the excellent get-up 
of the. book. 
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ee CONSIGNMENT NOTES AND RAILWAY RECEIPTS. 


The somewhat misconceived idea of Railways. in India being 
in all respects, bailees according to the Indian Contract Act, 187, 
with responsibilities and liabilities of such, has" given rise to the 
farther confusion that the relations between Railways as carriers of 
goods and animals and the owners of such goods or animals, arise 
from contracts as found in the Forwarding Note and its counterpart 
the railway receipt. In some cases it has also been held that the 
contract under which the goods are carried is to be found in the 
railway. receipt and the terms and conditions found’ therein are 
binding on the parties. It will’ be attempted in the following lined 
to disabuse the mind of this mistaken idea, 

In connection with this matter one must remember that when 
the terms of a contract have been reduced into writing-and’ in all 
cases in which the matter is required by law" to ‘be reduced: to thé 
form of a document, no evidence can be given in~proof of sich 
contract or of such matter except the document itself, The law 
about this was succinctly laid down by Sir Richard Couch 
Chief Justice of Bengal and, Mr. Justice Pontifex in the case of 
Kedar Nath Dutt v, Skhamlall Khetiry (т). Their Lordships’ remarks 
as found on page 419 are “The rule with regard to- writugge is that 
‚ oral proof cannot be substituted for written evidence of any con- 
tract which the parties have put into writing, And the reason-i& 
that the writing is tacitly considered by the parties themselvés as 
the only repository, and the appropriate evidence, of the agres- 
ment.” The same view was taken by the Judictal Committee of: 
the Privy Council in the case of М. Subramenian v. Lutchman (s) 
and this view of the law was also held to be correct by the Calcutta! 
High Court in 1926 in the case of Квіта Nath Sikdar v, Huru 
Dass Balkissen Dass (3). As found at page 106: of the last ро, 


is 
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(5) (1926) 31 C. W, N. 70% | | X 
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their Lordships held that "It is undoubtedly a cardinal rule of 
evidence that where the terms of a contract had been reduced to: , 
writing, you cannot give any other evidence of the contract than 
the written document itself." “But” added the learned Judges “this 
rule applies only if the document was intended to be the embodi- 
ment in writing of the transaction ; and not if there was a complete 
oral contract before the writing was given and the document does 
not express and was never intended to express the whole agreement: 
between the parties." 

One must also bear in mind that “а person cannot hold to a part 
of a contract and reject the rest unless there is a statutory authority» 
for doing so." Bearing in mind these cardinal rules, it will be 
attempted to show how impossible itis to hold that either the 
Goods Consignment Note or the Railway Receipt can ever be the 
contract between the Railway as carriers of goods or animals, and 
their constituents. 

In the cass of Malkarjun v. The Southern Maratha Rail- 
way Со. (1) it was said that "the Company's rule requires that 
the sender, when delivering the goods for despatch, must signa 
consignment note in the prescribed form containing a declaration 
ofthe weight, description and place of destination of the goods 
consigned, On delivering the goods with the consignment note 
duly signed and filled in he receives a receipt, and then the contract 
te carry the goods to the place of destination mentioned is complete. 
If, the consignee desires to have the goods carried further on to 
another station, there must be a fresh contract, a fresh consignment 
note given to the Company and a fresh receipt obtained from them 
and such а contract, under the Company's rules can only be effected by 
a consignment nots signed by the original contignor or consignes.” 
This case was decided in 1902. A similar view was entertained by 
the learned Judicial Commissioner of Nagpur in 1928 іп the case of 
The Secretary of State for India in Council (С. 1. P. Ry.) v. Nand ` 
Lal (2), in which case it was said that “the contract between the 
parties is embodied in two documents, one executed by each of 
them : the first i» the consignment note signed by the sender and 
the other document, which is the counterpart of the consignment 
note is the Railway receipt, signed by the station master," Similar 
view was also held by Mr. Justice Chotzner ofthe Calcutta High 
Court in the case of The East Indian Railway Co. v. Ram Ckabiia 

+ Prosad (3) in which his Lordship was of opinion that the plaintiff 

(1) (1902) L L. R, s7 Bom, 126, "o. (® (1038) 107 I. С. 306. , 

(3) (1984) 86 1. C. 558, : f 
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had based his РИА оп the Railway Receipt, which contained the* 
contract between the parties, With all due respect to the "learned 
Judges who decided the above cases it is said that neither the 
Goods Consignment Note (or the Forwarding Note) nor the Rail- 
way Receipt can be called the document containing the.terms of 
the contract between the parties, 
The Consignment or the Forwarding Note is а creature of sec- 
tion 58 sub-section (1) of the Indian Railways Act, r89o, Railways 
` carry different kinds of goods at different rates of freight and these 
rates are prepared by the different Railway Administrations and are 
sanctioned by the Governor General in Council Section 5&1) 
lays down that “The owner or person having charge of any goods 
(i) brought upon а Railway for the purpose of being carried thereon, 
and (ii) the consignee of any goods which have been carried ona 
Railway, shall оп the reguest of any railway servant appointed in 
this behalf by the railway administration, deliver to such servant 
an account in writing signed by such owner or person or by such 
consignee, as the case may be, and containing such a description 
of the goods as may be sufficient /o determine the rats which the 
railway administration is entitled to charge in respect thereof.” 
So the sole purpose for which this declaration under the statute, 
Ча necessary is determination of the rate of freight chargeable for 
the particular kind of gooda consigned, If the goods are sent 
unpacked no declaration would be necessary. In most cases how- 
ever goods have to be sent packed to save them from getting 
damaged es rewés and “if goods which require to be packed are 
offered for carriage, the carrier may lawfully refuse to accept them 
unless they are properly packed" (Halsbury’s Laws of England 
Vol. IV p. 7) Зо goods are in most cases sent. packed, sometimes 
for the convenience of the owner but generally for the benefit of 
both the owner and the carrier, In such cases the consignor or 
the person giving delivery of the goods has, at the request of . the 
Railway official, to give a declaration in writing signed by the con- 
signor or the deliverer. Such a declaration, if not given by the 
;sender or the deliverer at the forwarding station, can be called for 
from the consignee atthe destination station, This fact of the 
right of the Railways to get & declaration from the consignee after 
the carriage of the goods when no. declaration has been made at 
the forwarding station is, by itself, ‚ап indication showing that such 
a declaration can hardly be саіеі a contract of carriage between 
tlie owner and the carrier, Then again what is the consequence if. 
* po such declaration is madd? If no guch declaration is made at 


a 
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* the forwarding station the Railway official under section 58(a) may 
first.ask the sender, doliverer or the consignee to open the parcel . 
or package containing the goods in order that their description 
may. be ascertained ; and if the declaration is.not made and there 
is refusal to open the parcel or package the Railway can refuse to 
carry the goods unless in respect .thereof a rate is paid.not exceed- 
ing the highest rate which may -be in force at the time on the 
Railway for any class of goods ; in respect of goods whith have — 
‘been. carried on the Railway under similar circumstances, the Rail- 
way may charge a rate not exceeding such highest rate, So it boils 
down to this’ that the sender, or deliverer of goods to be carried 
and the consignee of goods already carried should // regwested make 
a declaration ; the purpose of the declaration being merely to afford 
facility to determine the exact rate of freight chargeable for the 
particular kind of goods, The imposition .of duty to do a certain 
act is of little value unless there is а driving force at its back to 
penalise non-performance of such duty, The only penalty prescribed 
by.the statute as found in section 582) of the Railways Act, 1890 
for not making a declaration is payment of a higher rate of. freight 
than would be chargeable if proper declaration was made; if the 
bailor is willing and ready to pay such higher rate of freight there 
is nothing which can force him to make a declaration. A docu- 
ment of such a nature can hardly be called a basis -of contract of 
carriage. : 

. The. popular idea is that whenever goods have to be deli- 
vered to a Railway administration for carriage a Forwarding 
Note or a Goods Consignment Note in а printed form must inva- 
riably be given along with the goods at the time of offering them 
for being carried. That it is not so is patent from section 58 sub- 
section (1) of the Railways Act, 1890 itself which lays down that 
such a declaration has to be made only “onthe request of any 
railway servant appointed in this behalf by the .railway adminis- 
tration.” Hf such а railway servant does not consider it neces 
sary to take such а declaration no declaration need be. made. It 
is.clear therefore that the said declaration is made simply to 
facilitate work in case of goods sent packed. The giving of such 
‘a declaration is not a condition precedent to acceptance of the 
goods by the Railway, fora declaration can, under the same sec- 
tion 58 be made after the goodg arrive destination, Pari passe it 
may be noted that it was held by the Bombay High Court in the 
acd od Dn Gulab Chand v. G. L Р, ки Ce. (1) 

° "(0e 1875) І.І. R 3 Bom, 120. : © 
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that the Goods Consignnient ‘Note is not the basis of ‘thé 
“contract between the, párties as the description of the goods 
given. by the consignor in the Goods Consignment Note was 


spot a part of the contract, In that case the agent of the 


owner who delivered ‘the goods to the railway, erroneously, 
but without a fraudulent intent, stated the contents to be 
‘alum while in reality it was sugar candy. In the course of 
the journey a fire broke out in the train, and a large portion of 
the sugar candy was destroyed. It was held that the misdesctip- 
tion of the goods did not exonerate the Railway from liability but 
it was held that the plaintiff was entitled to the value of alum and 
not of sugar candy while the Railway Co. could not in, respect of 


‘the bags destroyed charge freight as for sugar candy but were 


entitled to freights for alum. Perusal ofthe columns of Goods 
Consignment Notes as sanctioned by the Governor General in 
Council will also show that the entries that have to be made in 
the columns of the Note are all variable and subject to correction 
and change. The owner consignor by endorsing over the railway 
receipt may cease to be the owner; the ‘consignee similarly 
ceases to be such by assigning his rights to others. The sen- 
der’s weight is not the Sine фиа mon for charging freight and finally 
the description of goods as stated by the consigror need not be 
relied-on by the carrier, No formality ia necessary about exe: 
cution of a Goods Consignment Note, It is the delivery of the 
goods by the consignor and its acceptance by the Railway which 
completes the contract, As a matter of fact it was held. by 
the’ Allahabad High Court in the case of Mwasalaly, Ths Kast 


. Indian Railway Co. (т) that a letter containing a clear request to 


book goods has the effect of a Forwarding Note, In that case what 
happened was that two consignments of Strawboard of 53 and 48 
bales respectively were booked from Howrah for delivery to the 
consignee at Agra, The consignment of 48 bales arrived “Agra 
and were taken delivery-of by the consignee. The other consign 
ment of 53 bales also reached Agra but as the consignee had sold 
the said 53 bales to a firm at Delhi he wrote the Station master 
Agra requesting him to book the said 53 balea to the address of 
of the said firm at Dolhi, On account of the exigencies of war 
and non-availability of wagons-the.goods could not be sent to 
Delhi for some time. Thereafter wagons were available 
only 43 bales were sent to Delhi—the remaining rr bales having 
been lost while lying -at the Railway Station at Agra, It ‘was held 

(1) (1988) 83 I. С. уух, 
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that although there was no Goods Consignment Note still the 
Station Master not having directed the* consignee to remove the 
goods or telling him in unmiatakeable terms that the goods wero 
lying at Agra at his own risk he, by his conduct in keeping the 
goods in the Railway premises, was held to have accepted. bail- 
ment of the goods on behalf of the Railways and the Railway 
Company was held responsible for the loss to the consignee under 
section 72 of the Indian Railways Act, 1890, A document, (to wit, 
a Goods Consignment Note) the terms of which are Variable can 
not be а basis of contract. The entries made by the consignor 
at the top portion of a Goods Consignment Note and those made by 
the Railway officials at the bottom portions thereof are some of 
the incidents of the contract between the parties and are 
variable, 

The real purpose served by a Goods Consignment Note seems 
to be two fold—one is facility of booking and the other is fixing 
the consignor with notice of the terms and condition printed on 
the back of the Consignment Note. 

The Railway Receipt is nothing but а token given by the Rail- 
way Company showing that they hold the goods covered by the 
document for the purpose of cárrying them and delivering them 
to the consignee at the destination, It is an acknowledgment 
“by Railway” of a prior delivery (3: Cal 95#). In the case of 
Jatim Singh Kotary v. Secretary of Stats fer Indis (т) the 
Goods Consignment Note with regard to four bales of piece goods 
delivered by the plaintiff to the defendant was not found with 
the Railway (E, B. Railway) and no Railway Receipt was given. - 
The goods being lost the plaintiff filed a suit for recovery of the 
price of the four bajes and it was held that although no receipt 
was given about those four bales, the plaintifs having proved 
delivery of the goods to the carriers, they were liable as baileea, 
Section 74 of the Indian Railways Act ordains that “a Railway 
Administration shall not be responsible for the loss, destruction 
or deterioration of any luggage belonging to or in charge of a 
passenger unless a railway servant has booked and givena 
receipt therefor.” i . б С 

Section 72 of the Indian Railways Act “ puts ina legislative 
form the ordinary law upon the subject which is that, when goods 
are delivered to the Railway to be carried, they become liable like 
any other bailee" (31 Cal 915 at 958). А 
° The’ contractual relation of bailor and bailee emanate 

. (1) (1904) 1. L. R. 31 Calc, оз. 3 
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neither from the consignment or Forwarding Note nor „from the" 
Railway Receipt but from delivery of goods by the consignee 
and acceptance of the same by the carrier, “ Delivery in section 
72 refers toa physical event, an important element of which is 
thet whatover is delivered passes from the physical custody of 
one man to the physical custody of another. It is a purely lay 
word, devoid of any legal significance at all; it alludes to a phy- 
sical event.” Such delivery cannot be in any way affected by any 
legal event such as the execution `of Forwarding Notes or getting 
of Railway Receipts. : 

There is no duty incumbent on a Railway Company to get 
back the Railway Receipt before delivery is given, “it only reserv- 
es the liberty to refuse, in its description, to deliver the goods 
unless the railway receipt is produced" (4r Mad 871). In case of 
loss of Railway Receipts the Raliway Company, if they are satisfied 
that the person applying for delivery is entitled to receive the 
goods, are entitled to and do give delivery of the goods. In such 
cases they may at their ifs dirit take an indemnity from the 
person claiming delivery. In some such case they give delivery 
only by taking his signature in their delivery book, ` A document (a 
Railway Receipt) which is treated with such scant courtesy can 
hardly be called the basis of contract between the parties. 

The Forwarding Note and the Railway Receipt (which is posted 
from the entries made in the Forwarding Note) are documents 
containing the incidents of the contract between the parties, 
These incidents are variable and are in many cases varied. Neither 
of these is a basis of the contract between the parties. 


Bar Library, Sailendra Kumar Рай! 
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. The Code of Criminal Proeedure by Dinesh Chandra Roy, 


M. A B. Lẹ published by Butterworth & Со. (India) Ltd., Sep- 
tember 1029. 


Although there is quite a number of books already published 
onthe subject of Criminal Procedure, there was still room for 
another. The radical changes introduced into the old Code 
called fora new commentary. With ont any disrespect to the lear- 
ned authors ofthe books already published, most of them ате 
mere digests of cases without any discriminafe use of the num- 
berless authorised and unauthorised law reports. 


Mr. Dinesh Chandra Roy has given us a work which will stand 
the most careful scrutiny and compare favourably with any 
other rival in the market. The author seems to have thorough- 
ly appreciated the scope and purpose of the work. He has not 
made ita mere meaningless, purposeless catalogue of cases, nor 
а scrappy annotation on the more popular sections of the Code. 

In this book one will find an orderly, comprehensive and 
compendious arrangement of the law on the subject and in the 
case of conflicting décisions an expression of opinion on the 
points in dispute verified by carefully selected precedents accom- 
panying it. We should not commit the folly of excessive praise, 
But in justice to the author we should add that he has made the 
case-law up-to- date and brought it down to the end of June 1939, 
and fo dvoid the difficulties of legal practitioners in different 
parts of India he has given cross-references, as well as citations 
from the non-official law journals. 

It is a great relief both for legal practitioners as well as stu- 
dents of law to find that unlike his avowed intention in the 
commentary on the Penal Code, the author has not launched 
on this work with any avowed purpose of making it useful for the 
defence, A commentator must be free from all such bias, His 
main purpose is the pursuit of truth and bis highest ambition 
is to assist those engaged in the administration of justice. 

The arrangement of the work under review leaves nothing 
to be desired. The important sections have been printed in 
parallel columns, The amended sections have been shown in the 
right-hand column and the amendments printed in italics, One 
other noticeable feature is that the amendments introduced in 
the old Code of 1898 have also been printed in the left-hand col- 
«mn in italics, ‘The corresponding sections in the former Codes 
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have been given in each section. In good. many places under 
tbe heading “Earlier Law" the case law under the previous Code 
has „been critically exemined. Then the "Legislative Changes" 
have been intróduced and the report of. the Select Committee 
and the statement of objects and -reasons have been given. 
Earlier decisions have been collated and considered under the 
heading “Effect of Amendment The object and scope’ of the 
sections have then been as far as possible in the language of judi 
· cial decisions. All relevant cases have been cited under appro- 
priate headings. Rules and circulars have also been given in ex- 
tenso and the author has not hesitated to express his views and 
to offer practical suggestions in many places. . 

We have no doubt that the book will be of great service to 
legal practitioners who’ will find it a most useful and practical 
work. A carefully drawn up table of cason . and an index increase 
the usefulness of this work. ? 


. International Law as applied to Foreign States, by Julius 
I, Puente, LL. M, of the Chicego Bar, published by Burdette J. 
Smith & Company, Chicago, 1928. 


Professor. Puente, the author of the valuable treatise on “The 
Foreign Consul” has made a welcome contribution on the juridi- 
Cal status of foreign states in American jurisprudence. As the 
author himself concedes, the.book has avoided an historical ana- 
lysis, but it» has given a very satisfactory exposition of the legal 
principles, as understood by the Courts and the Political Depart- 
ments of the United States, Instead of rough generalizations, the 
author has relied mostly on reported cases and the official opinions 
of the executive departments of the American Government, Any 
book which follows the wording of judgments suffera from various 
obvious disadvantages. It becomes a bead-roll gf cases or a 
collection of obiter dicta. But in the sphere of International Law 
. itis far better to be accurate rather than picturesque, and the 
safest course is to present the law not from the pages of publi», 
cists but from the decisions of learned Judges. А7 


His Excellency Mirsa Davoud Khan Meftah, Envoy Extr&ordi- 
nary and Minister Plenipotentiary of Persia to the United States, 
has written a Foreward to this treatise. Any one who takes the 
trouble of going through the pages of this treatise, full of accurate 
and precise information, cannot but endorse the opinion of the 
Persian Minister:—'Here is a text which is clearly and anality- 
cally written, and well documentéd ; a text which should be of 
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e great practical value to those interested in International law and 
relations.” ` б ч ieg 
The United States have due: in matty controversies in the 
sphere of International. Law which have developed'certain aspects 
of the law of nations. Take the question of partial recognition 
of Belligerency. In 1893 when a Belgian squadron revolted, the 


` United States Government while recognizing the existance of war 


between Brazil and the insurgents, refused to allow latter the bel- 
ligerent right of seizing contraband, The Venezuela Hinterlant - 
dispute and the Panami -Canal question have also materially 
developed the law relating to the territorial property ofa state in 
International Law, The controversy between Great Britain and 
the United States with regard to the interpretation of the celebra- 
ted.Clayton-Bulwer treaty has clarified the law as regards the cons- 
truction of international treaties. But the most remarkable con- 
tribution of the United States has been the extension of Lord 
Stowells doctrine of Continuous Voyage, which was applied by the 
American Courts to cases of contraband and blockade. For a 
good long period the American doctrine was condemned by practi- 
cally all the nations of the world, although later events have to a 
large extent justified the acceptance of the American view-point, 

The peculiar contribution of the United States towards the 
development of the law of nations has been to some extent ren- 
dered obscure in the mass of documented materials ‚союргенеа 
Within a short compass in this treatise; 
^ The most important and valuable contributions of the author 
will be found in the Chapter on Treaties and in particular under 
the heading “The Constitutional Limitations of the Treaty-making 
Power.” mE 
The accepted canons of construction have been carefully ana- 
lysed, scrutinized and discussed in a manner which will do credit 
to any writer on this difficult branch of law; 

We wish the index had been fuller and a;table of cases added. 
These would have materially added to the value of this useful 
work, 
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DISSOLUTION OF A HINDU MARRIAGE BY 
MAHOMEDAN LAW. | 


(a) Letter from Mr. I. B. Sen. 


To 


The Editor, 
Calcutta Law Journal, 


Sir, 

Dr. N. С. Sen Gupta’s article on “ DISSOLUTION OF A 
HINDU MARRIAGE BY MAHOMEDAN LAW,” was published 
in 5o C.L.J. qon а day or two after my article on “ A Much Debat- 
ed Ex Parte Decision" (33 C. W. N. clxxxvii) was already in 
print. Ihal not the advantsge therefore of perusing Dr. Sen 
Gupta’s article when I wrote out mine. Dr, Sen Gupta's article 
deserves notice as the first serious attempt by a lawyer of reputé to 
challenge the soundness of the decision of Panckridge J. in 
“Aysha Bibi v. Bireshwar Gkosk Masumdar (33 С. W. N. сокіх), 

Dr. Sen Gupta's article is based in part upon erroneous state- 
ment of facts. (I) The proceedings before Panckridge J. were not 
an application in a matrimonial matter but a regular suit under 
Ordinary Original Civil Jurisdiction of the Calcutta High Court, 
The suit was for a declaration that the Hindu marriage of Padma- 
sana Ghosh Mazumder (now Ayesha Bibi) stood dissolved, (II) 
More important than the first error upon which Dr. Sen Gupta 
bases his criticism of the judgment of Panckridge J, is the mis- 
taken assumption that the defendant Bireshwar Ghosh Mazumdar 
is an “ inhabitant of Calcutta.” Не is a resident of Naihati, E. B. 
Ry. and for that reason leave under clause rs of the Letters Patent 
to institute the suit ia the Calcutta, High Court was necessary and. 
such leave had been obtained. Section rra of the Government of 
India Act could not therefore apply to the case upon that ground. 

* alone. And Dr, Sen барга conclusion, based upon section хта, to 
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"the effect that the application ought to fail on шы бой alone” 
was without any basis in facts. . 

Dr. Ssn Gupta’s faulty quotation of section rra at once 
betrays his nervousness as to the applicability of tbat section to a 
case concerning a Hindu marriage. That section applies only to 
“suite against inh abitants of Calcutta" which relate to “ matters 
of inheritance and succession to lands, rents and goods” or 
“matters of contract and dealing between party and party”. Dr, 
Sen Gupta finds it necessary to omit the words “ Contract and” 
from his quotation and place before the rea Jers only “dealing 
between party and party". I have already pointed out elsewhere 
that a marriage solemnised under Hindu law cannot be classed as 
a matter of contract. I shall leave it to the reader to discuss how 
far a Hindu marriage like the one before us where the gift of the 
bride (sampradanam) by her guardian to the bridegroom was an 
essential ritual, can be classed as a “ dealing between party and 
party”, Surely, the Regulating Act or the Government of India 
Act was not intended to alter the character of the Hindu marriage, 
in anticipation of a case like the present, seeing that in a Hindu 
marriage even of a graduate girl of the University of Calcutta the 
consent or the want of consent of the bride i» a matter of indiffer- 
ence on the question of the validity of the marriage. 

In his eagerness to find fault with the decision of Panckridge J. 
Dr. Sen Gupte points out that in the present case there was no 
valid and formal tender of Islam to the husband by the Judge. 
The invitation to the husband to accept Islam was fromthe wife, Dr, 
Sen Gupta overlooks the important facts (III) that the husband 
though served personally with the writ of summons declined to 
come forward to deny the allegation that he was an unbeliever 
and persisted in continuing to be an unbeliever and (IV) that 
since the institution of the suit the husband seriously and indig- 
nantly refused to accept Islam, Where then was the significance 
of a formal tender of Islam to the husband by the Judge ? 

Dr. 8en Gdpta very pertinently refers to one or two anomalies 
and exposes the one that would arise if a Christian Judge were call- 
ed upon to tender Islam as the true faith to a Hindu unbeliever, 
Another anomaly Dr, Sen Gupta himself suggests when he wants 
a King's Proctor i, o, a Proctor, possibly neither Hindu nor Mos- 

“lem, who will represent a Christian King-Emperor and protect 
Hindu marriages from encroachments of Moslem law in cases where 
*the Hihdu husband does not care for the protection. None of 


us relish the humour and few of us are conscious of it though ° 


> 
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every day we are applying the Austinian conception of positive law 
and right to the so-called Hindu Law ог the so-called Mahómedan 


` Law, each with a capital "L, when in fact, as Dr. Sen Gupte points 


out very appropriately, neither Hindu Law nor Mahomedan Law is 
law in British India as the term “ law” would be understood in 
modern Europe or the United States of America. 

But as a forensic fun it is hard to beat Dr. Sen Gupta's serious 
contention on the slender authority perhaps of an editorial foot- 
note written possibly in modern Jerusalem, that the relation 
between a Hindu wife in Calcutta who has turned a Moslem and 
her Hindu husband who refuses to be a Moslem, should ba govern 
ed by a House of Lords decision [ Lord Advocate v. Jeffrey (1)] on 
the question whether a Scottish Christian wife who had settled 
with her Scottish Christian husband in Scotland until the husband 
removed for ever to Australia and who continued to live in Scot- 
land until her death, with no intention to go to her husband 
in Australia, the husband having been guilty of desertion and 
adultery in Australia—whether such a wife acquired & juridical 
status independent of her husband, a status based not upon 
change of religion nor upon any possible consequent change of 
personallaw, such as Hindu law is, but upon the question of 
a domicil of her own -different from and independent of the. 
domicil of her husband. What bearing that decision of the House 
of Lards can have upon the question which waa before Panckridge 
J. has been a puzzle, The House of Lords decision was based 
upon the principle that the wife's domicil was that of the husband, 
even though the husband changed his domicil and acquired a new 
one where the wife never contemplated to follow the husband. 
From the fact that the wife did not in the eye of law still retain 
her domicil of origin, certain legal consequences followed as to 
succeesion and inheritance, But whether the law which should 
govern а person as to certain specified matters was the territorial 
law of the country in which that person or hii property happened 
to be or was the law of his domicil where also the spirit of the law 
was territorial and not personal, it is difficult to understand why 
a Hindu от а Монет should be governed by rules based upon 
the territorial notion of law. The whole of the spirit of Hindu 
Law and of Mahomedan Law was against the territorial notion 
of law. I bave elsewhere discussed this aspect of the problem 
and do not propose to discuss two other decisions of English Courts 


distussed by Dr. Sen Gupta, The decision іп MirAnwaryddin’s . 


(1) [1921] 1 А. С, 146, 
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• case (т) was quite in keeping with the territorial — of law 
which dominates England and which: should govern а marriage: 
solemnised in England according to English law, Lord Reading 
refused to uphold Mir-Anwaru ldin's contention based upon the law 
that the wife's domicil was no other than the husband's and upon 
the fact that the husband's domicil in that case was India and upon 
the further proposition of law that in India Mir-Anwarruddin could 
have pronounced talak under Mahomedan law, if the marriage 
were under Mahomedan law. The Court of Appeal held that in 
England a marriage witha Christian woman celebrated under 
English law could not be dissolved by pronouncement of talak, I do 
not ses how this decision applies to the prooem which Panckridge 
J. had before him. ; 

There is only one other point which I should discuss, Is it 
зо Very certain that the spirit of the Hindu law is opposed to the 
dissolution of the marriage of a Hindu wife who becomes a Mor 
lem and thereby ceases to serve the religious purpose of a Hindu 
marrage 2 It is not merely that she becomes ап outcaste, She 
ceases even to be an outcaste Hindu. The very object of a Hin- 
du marriage is the performance of religious duties by the husband 
in the company of the wife. That becomes impossible and she 
ceases to be wife by change of religion and consequent varjas by 
the husband, Buta modern court of equity is not bound by the 
strict letter of Hinda law. 

Bar Li ` ` 

High Gorn MN | | н 
І. B. Sen. 


- (1) [1917] 1 K. B. 634. 


(b) Dr. Naresh Chandra Sem Gupia’s reply. 


Mr. I. B. Sen's answer to my note as well as the article contri- 
buted by him to the Calcutta Woekly Notes invites an extensive 
rejoinder. For, the greater part of his comments raises large issues 
of public policy and theory of law, a discussion of which must 
needs be voluminous, But I shall confine myselfin my answer 
mainly to the question how far the decision in Ayesha Bibi's case 
is consonant with the law of the land and only permit myself a 
few brief observations on the wider question raised by him. 

` Tam grateful to Mr. Sen for correcting шу misapprehensions. 
"Таш surprised to find that he does not nptice that, with the correc- 
„ tions, the facts of the case rather strengthen-my case, 
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.. Inthe fint т if it had been ап application under the Maho* 


medan law to the Judge йв Kazi to tender Islamto the husband and 
on his refusal, to declare the marriage dissolved, subject only to the 
objection that Маһотейап law did not apply to the case, the deci- 
sion would have been - unexceptionable, Assuming that the 
Mahomedan law applied to the case, that would be the procedure 
laid down inthe Hedaya, by compliance with which alone the 
Marriage could be annulled, 

. A suit for a declaration tbat the marriage stood dissolved on | the 
other hand stands on a different footing. It assumes that af 
the date of the suit that the marriage has already been dissolved, 
Unless that was the fact the suit for declaration must be dismissed, 
The operative element in a dissolution of marriage being the pro- 
nouncement of a kazi, in the absence of such a pronouncement a 
declaratory suit obviously did not lie. 

So that whatever room for dispute there might be as to whether 
& British Court would or could perform the function assigned to 
the Kazi іп the Hedaya in a case of this character, there cannot 
be the slightest room for doubt that, unless and until it has done 
so, a suit for declaration of dissolution as an accomplished fact 
does not lie. 

The second correction E Mr. Sen also does not improve his 
case,’ Ifthe parties were not inhabitants of Calcutta the law to 
be applied to them would be that laid down in the Civil Courts 
Act, which, as Mr. Sen candidly admits in his article in the Cal- 
cutta Weekly Notes, makes Hindu law or Mahomedan law inappli- 
cable unless both the parties professed the same faith. Mr, Sen 
surely knows that Hindu law or Mahomedan law is not the law of 
the land by its own force, but by reason of its statutory recognition. 
Its scope and applicability is limited by the statute which makes it 
applicable. That statute is either the Government of India Act or 
the Civil Courts Act, Under both these statutes, Hindu law or 
Mahomedan law would be inapplicable unless both the parties 
profess the same faith, except in Calcutta where it would apply if 
it is the defendant's law. А 

The posttion then is that whether the defendant wasa resident 
of Calcutta or of the Mofussil, Mahomedan law would not apply to 
this case for determining the rights of the parties. This much is 
in fact admitted by Mr. Sen in his article in the Calcutta Weekly 
Notes, where he labours to establish that néither section 37 (1) of 
the Civil Courts Act nor section 112 of the Government bf India 


Act would apply to thjs case. 


+ 
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nt^: What then is the position? Mr. Sems contention iri his article 


is that the decision should be given according to fustice, equity and’ 


good conscience, as provided in section 37 (2) of the Civil Courts 
( Act, and that as a matter of fact the decision was based on that, 

To the firstfpart of,this proposition I have not the slightest 
objection, With'regard to the second part the simple answer is 
that the guit war, as appears from the note in 33 C. №. N. clxxix 
“for a declaration that wander Makomedan law the plaintiffs mar- 
riage . . .'stood;dissolved", and, according to the same note 
“ his Lordship, acting asa Kasi, made the declaration that the 
marriage stood dissolved", So that the Court was asked to declare 
the rights of parties as under Mahomedan law and in fact purport- 
ed to act under the Hedaya, wo/ to declare that the marriage had 
already been dissolved by the act of the parties, but that it stood 
dissolved wader this order. 

Accepting Mr. Sen's opinion that Mahomedan Law dii not apply 
both the suit and the decree were therefore misconceived. 

Mr. Sen tries to be funny over my omitting the word ‘contract’ 
from my quotation of section 11a of the Government of India Act. 
But he himself admits that the question at issue in this case was 
not a question of contract, and that the only question was 
whether it could come under the words “dealing between party and 
party”. I suppose there was nothing wrong therefore in my omit- 
ting the irrelevant word. Mr. Sen thioks that a Hindu marriage is 
not a question of dealing between party and party. He is welcome to 
his illusion on this score. But the question at issue in this case was 
not a question of the marriage, but whether by the acts done by the 
wife in giving her husband notice to embrace Islam and by his refu- 
sal the marriage was dissolved. This would assuredly be a ‘dealing 
between party and party,” and therefore, if section тта applied, 
to’ be decided by Hindu and not Mahomedan law. 

Mr, Sen is indignant that I bave noted the fact that there was 
no tender of Islam by the Judge. “The tender,” he says “was by the 
wife.” But if Mr, Sen had only cared to look up the Hedaya, instead 
of groping about the misleading judgments of the Courts he would 
have found that under the Mahomedan law tender by the Kazi 
was cesential. The Hedaya does not recognise the possibility of a 
dissolution in any other way. Incidentally, Mr. Sen does not seem 
to notice the pertinent observation of Mr. Tyabji quoted by me 
which shows the hopelessness of seeking to apply this pert of pu 


Mahometian law in India. 
Though not an admirer of the Austinian theory i in the abstract 


Lad 
. 
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Я ‘frankly confess F have fgiled to.see the bearing in this cénnection 
of Mr, Sen’s sneers at the Austinian concept of law which he some- 
how brings intd this discussion along with ill-digested scrapsof me- 
diaeval jurisprudence, If it is his idea, as seems probable, though not 
quite clear, that Hindu or Mahomedan law should not be applied in 
the same way ав legislative enactments, he has my sympathy. But, 
so far as British Indian Courts go, a long course of judicial usage 
has sanctioned such use and it would be disastrous if the Courts 
were now free to take liberties with that law as so administered, in 
& manner so as to upset all formed expectations, 

But if Mr, Sen's proposition were accepted, would it not be perti- 
nent‘to observe that the portions of Mahomedan law upon which 
he relies should not be applied for several sound reasons. In the 
firat place that law proceeds upon the fundamental assumption that 
Islam is the true faith which it would be perverse in a man not to 
adopt—a proposition which the State in India cannot subscribe to. 
Besides nosurer way to set the two communities by their ears could 
be conceived. 

Mr. Sen fails to see the relevancy of the decisions in Гог 
Advocate т. Joffrey (1) or їп Mir Amwaruddin's case (2) 
He sees in these decisions the stamp of the notion of terri- 
torial law which, he thinks, we must eschew. Mr. Sen is apparently 
deceived by the references to the law of domicil in these cases. If 
he will study Private International law with a little more attention 
he will be able to see in these cases questions of the application of 
the persona/ laws of the parties as distinguished from territorial law. 
In England the personal law happens to be the law of the domicil 
But the decision would be the same if the personal law were foun- 
ded on anything else e. g. nationality, religion, race &c. In some 
countries the personal law is the law of nationality and not domicil, 
Even there the persoual law of the wife follows that of the husband, 
Supposing that in Lord Advocats v. Jeffrey (т) the husband had gone 
abroad and acquired a domici in Germany, The result of that 
would be that the personal law of the wife would still be determined 
by the personal law of the husband, and for the husband’s personal 
law a reference would be made to the law of Germany. But as in 
Germany the personal law of the husband would be deemed to be 
that of his nationality irrespective of domicil, there would bea 
reference back to the Scottish law by resveí and thus by deduction 
thp personal law af the wife would be the law of Scotland. This 
would show that the rules, of Private International law far from 
being dominated by the territorial notion of the law are really . 

©) [дат] I А, С, 145. (з) [1917] 1 К. B. 634. 
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round bn a limitation of the territorial law by reference to perso- 
nal laws, ` Е Ы 

In Mir Anwaruddin’s caso Q) the facts were no doubt different. 
I newer said that they were otherwise. But that case is an autho- 
tity for the proposition that the matrimonial personal law stamps 
upon the marriage some rights and obligations .which cannot be 
removed by mere change of personal law. Where a marriage is 
celebrated under English law, it cannot therefore be dissolved in а 
mode not recognised in English law as a valid dissolution of màr- 
riage, Similarly where a’ mariage is consecrated by Hindu law, 
it stands to reason to say that it cannot be annulled in a manner 
not recognised by Hindu law. : 

No doubt it can be, if a party becomes a Christian and the other 
spouse refuses cohabitation. But that is becauss it is so laid down 
by the legislature. It does not follow from principle. 

Мт, Sen, particularly in his article in the Calcutta Weekly Notes 
brings in a number of questions as to whether in such case mar- 
riages exghé not to be dissolved, I have not attempted to go into that 
question, which is a matter for the legislature rather than for Courts. 

‚ I frankly concede that there should ba a large scope for disso- 
lution of unhappy marriages even by ‘Hindus and I would whole- 
heartedly support Mr. Sen in any endeavour to get a sound and 
sensible Divorce Act passal by the legislature for the purpose. 
But at the same time, constituted as society now is, I cannot subs- 
cribe to any law by which marriage relation could be broken at the 
caprice of either spouse, by the transparent device of changing the 
personal law or otherwise. There is а good deal of sound sense in 
the view of English law that marriage is a matter of public policy 
and while its constitution should depend on the will of the parties, 
its dissolution should not be allowed except for sound reasons, which 
the public authorities must scrutinise. Even in America where a 
large measure of freedom of divorce is recognised in many States, 
the law does not go the length of giving freedom to either 
spouse, ; thus reducing the institution to the level of companionate 
marriages. 

To give effect to Mr. Sen's contention would lead to exactly 
this consequence, The wife сап, by becoming  Mahomedan 
‘force a dissolution by judicial decree for no other reason than that 
the husband does not become а Mahomedan, though the husband 

‚ may be perfectly willing to cohabit with her inspite of her change 
of religion. Not only so, but, if Mr. Sen’s logic is right, that when 
(0 11917]: Е.В. бу. ° ` 
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а spouse Becomes a Mahomedan, by justice equity апд good соп? 
science he ought to haye marital rights according to Mahomedan 
law, a Hindu husband can, by becoming a Mahomedan, forthwith 
pronounce talak on a faultless wife, without even going through the 
formality of applying to the Kazi. Among Moslems this rule of law 
is sufferable because a certain measure of security is provided to the 
wife by her йат, But the Hindu wife would not even have her 
dower, One shudders to think of the consequences which might’ 
fallow if this were the law. 

In conclusion Mr. Sen asks whether the spirit of Hinda law is 
againgt the dissolution of such marriages? The answer which he 
gives will provoke a smile in those who know Hindu law. Accord- 
ing to Hindu law a wife does not lose her status as wife even by 
becoming palita, though the husband may renounce her. But the 
husband cannot renounce her, in the sense of turning -hor out and 
refusing her even starving maintenance ($imdemairum) for any 
cause, at any rate short of #аййуа. So there is no question of 
marriage being dissolved for the wife changing her religion. 
According to Hindu law a person would not: become patiia by 
mere conversion to Islam. Dissolution of marriage is possible only: 
for the reasons stated in the well-known text of Parasara, If Mr, Sen 
doubts any of these propositions, I should be able to. n him 
from authorities. 

- Tho last sentence of Mr, Sen's letter is amusing in its jaloin 
modern court of equity,” he says "is not bound by the strict ia 
of Hindu law.” Mr, Sen's idea of a Court of equity is not unfami- 
liar in the man in the street, but it is surprising in a lawyer, The 
equity of the Courts is not measured by the Judges’ conscience but 
administered according to  wellrecognisei ‘principles and prece- 
dents, And unfortunately, рери are all against the view Es 
Mr. Sen, · 
` J refrain from discussing the question whether apart from a Hindu 
law, as a matter of justice equity and good conscience the Court 
ought to declare à marriage dissolved in such cases; The question 
of marital relations and rights are not matters of equity but of posk 
tive law, and where the positive law does not provide for a dissolu- 
tion, that remedy cannot be given by Courts, There is no 0 prine 
ple of equity which would apply in such a case, 
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POWER OF THE COURTS TO STAY PENDING PROCEEDINGS. 


The power of the Courts to stay proveedinga „belongs to the 
domain ef adjective law which regulates the procedure whereby a 
legal right can be enforced as distinguished from substantive law 
which lays down and defines such right : Poyser v. Minors (1). This 
power is founded on the inherent jurisdiction of the Courts to do 
all such acts as may be necessary to dispense substantial justice for 
the administration of whieh alone they exist; Hukum Chand v. 
Kamalanand (з). 

There із a marked difference between this power and the power 
to stay suits under section to of the Civil Procedure Cole, Where- 
as the exercise of the statutory power is obligatory on the Courts if 
the conditions laid down in the section are satisfied, the exercise 
of the inherent power is purely discretionary, The latter is more- 

“over wider in its application than the former, Thus whereas under 
section 1o it is only the subsequent suit that can be stayed, under 
the inherent. power, the Court may for good reasgn stay the previ- 
ously instituted suit Afwngle Chand v. Gopal, Ram (3). 

As regards the Chartered High Ccurte, it has been held that 
their powers to grant an injunction are not confined within the 
four corners of the provisions of the Code, but as Courts of equity 
they have inherent power to order stay of suite, In this view all 
the Courts are unanimous, Butthere isa diversity of opinion as 
to within what limits this power is: exerciseable. In Muagis Chand 
v. Gopal Ram (3), Sale J. ordered the stay of a previously insti- 
tated suit pending in the Bareilly Court notwithstanding the fact 
that the Bareilly Court was not subordinate to the High Court and 
that the defendant whom it was sought to restrain did not reside 
within the High Court’s jurisdiction, This view was not accepted 
by Fletcher J., in Vukan Iron Works т. Bishumbhur Prosad (4) 
who held thatthe High Court could only restrain proceedings 
outside its jurisdiction when а party to the suit before it, whom it 
was sought to restrain was perwonally within its jurisdiction so that 
in the eyent of disobedience he would be subject to process of con- 
tempt, This decision was followed by Stephen J., in Jumaa Dass 
v:Harcharan Dass (5). In this suit Stephen Jọ Ipft open the 
question whether th е Court would have Һай jurisdiction to make 
the order if the party to be injuncted had property within its juris- 
diction and not that that was not sufficient as the head note. mis- 


leddingly suggests. | 
0 (3881) L. R. 7 Q. a D. 329, (333). 
(я) (1906) I. L. R, 33 Cale. 927, 931-32) 3 C. L J. 67. 
e (1906) I. L. R. Hd 101, 103. 
(4) (1908) I. L. R 36 Calc. 233, 237. (5) (1911) I. L, R. 38 Calc 405 
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lt would tend tû а clearer appreciatiûn of-the' decisions, if before * 
discussing them,. we ` enunciated the principles which govèrn the ' 
Courts of Equity in ordering stay of proceedings. Е 

x. No Court will make ап order for stay, or for the matter of 
that any other ofder, which it is powerless to make -effectual — ' . 

з. With regard to foreign ° proceedings, the Court will restrain 
а person within its jurisdiction from instituting or prosecuting suits 


in а foreign Court whenever the circumstances of the case maka’ 


sugh an “interposition necessary or pani Carron lren Co. v.i 

Maclaren (1). А ul 
3., Tbe Court has complete jurisdiction over parties who volun 

tarily submit ther&to, . (Dicey's Conflict of Laws 3rd Eda, p. 44). 7: 

4. When a plaintiff is in contempt the action will be stayed on: 
the application of the defendant, until the- вар da рио 
(Oswald an Contempt, 3rd Edn. p. 248). 

5. A defendant though in contempt wil be at liberty, ita: 
purging his contempt, ta take every step necessary far -bis defenge.: 
Fry v, Ernest (2); Gordon ү. Gorden (3). Uode e d 

6. ‘Contempt is-punishablé by arrest and committal or “whet. 
the disobedient person cannot be found or remains in Jail: without. 
paying obedience to Court”, Бу. sequestration of his Property: 
(Daniels Chancery Práctica 8th (1914) Ein. p. 789). Xt s 8 

It would appear to follow ‘from these principles that when tha! 
person (о Ба injuneted is the defendant, he must either be or h&va- 
property within jurisdiction which the Court can lay hands on rip 
case of disobedience otherwise the Court would be powerlgas ta? 
make the order effectual. If however the party to be injunated im 
the plaintiff, it does not matter whether he resides or haa property! 
within jurisdiction, His suit can ‘always ba, stayed. оп the dafa: 
dant's application until the contempt 14 purga. Thus. in Олей: 
V. Simonet (4) there were certain, assets of à deceased tady: i 
England which the plaintiff and the defendant warm adversely 
claiming. Тһе plaintiff applied in the English Courts. torejtdaia 
the defendant who was residing at Naples (sad julgmanat p. #29) 
from proceeding with his action, in the Naples Court, Sir George 
Jessel dismisaéd the application because no cage of double: vexatiod 
had been made out andthe balance of convenience wasin ѓажодћ 


of/cántinüing the prooeedings'in the Italian Court. But tha Coutite 


power to ordet stay of foreign proceedings ina proper casy atria 
where the defendant was pecia іку ou: of the: ои пып: 


wai never doabted (aee judgment). ' бә v e beret. 
ҳо gsn 3 H, L. Саз ais, 436. (2)41863) 12 W. a. gc oar 
"o 1904] P. 163, 167:: D ag W.R.(Emp)22R. ^ ү 


66% THE CALCUTTA LAW JOURNAL. [Von 14 


* Similarly in MawWaren'y, Stainton (1) the Lord Chancellor said : 
“If the House of Lords had thought that there existed а case in 
which principle and equity required the interference of this Court, 
the fact of the Company, though domiciled abroad, having agencies 
and property in this.cosatry, might heva influenced the House to 
act by securing the property", (page 333). 

These two decisions are directly contrary to Justice Fletcher's 
judgment, It is submitted with great respect that that learned Judge 
failed to' appreciate correctly the judgment in the Carros case (3). 
While attempting to apply the principle laid down by Lord Cran- 
worth in that case, he has bsen misled by the expression “within 
its jurisdiction” used by the Lord Chancellor. That expression it 
is submitted does. not mean that the party against whom the order 
із to be made must necessarily be "personally" within the Court's 
jurisdiction as interpreted by Flectcher.J. It is sufficient if there 
exist circumstances which will give the Court jurisdiction to make 
the order effectual іп case of disobedience, This is evident from 
the passage quoted above from Lord Cranworth’s speech in 
Maclaren v. -Stainton{1) which was decided very shortly after the 
Carren case (з) aud which was in fact an off-shoot of that case, The 
and of the two passages from Lord Cranworth’s speech quoted by 
Justice Fletcher in the Vulcan Iron Werks .case (3) does not 
bear out his conclusion, The Lord Chancellor was there dealing 
with the circumstances urged by the respondents in favour of 

“upholding the injunctiun. and was traversing their arguments, In 
fact immediately before that, the Lord Chancellor says “The 
circumstance that the appellants (i. e, the foreign Company who 
had been injuncfed) have property in this country whieh may be 
attached or sequestered, enables the Court to make any injunction 
it may issue effectual (p. 442)—а proposition directly in conflict 
with that laid down by Fletcher J.—and then he proceeds to add 
that that circumstance would not in itself justify the issuing of 
an injunction otherwise unjust or inexpedient. f 

` -The fact is that the Carros case (2) was decided on the particu- 
lar circumstances of that case and the injunction was dissolved not 
because the Company was domiciled abroad and not,within juris- 
diction but because “here those circumstances do not arise which 
call for or justify that interposition” (per Lord Brougham р, 446). 
This view was pressed upon the Court by Counsel for the applicant 
in /wmna. Dass v.. Harckaran Das} (4) but was not accepted by 

. Stephen J. No doubt in certain К ‘canes, ө. р. Bushby v. 


(1) (1855) 36 L-J, Ch. 5 H, Le С. 416. 
(3) (1908) ы. 38 deas (335). К are UE 38 Cale, 405. 
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Munday (1) and Lord Pertarlington ү. Soxlby (з) there are. passa- 
ges which lend support, to'the view held by Fletcher T. "Jt. must 
however be remembered that "the generality of the expressions 
found in a judgment are not intended to be expositions of the whole 
law but are governed and qualified by the facts of the case" Quinn 
v. Zeatham (3) and in both these cases the defendants "were perso- 
nally within the Courts jurisdiction. Moreover :the fact that in 
spite of Lord Pertarlingion v. Soulby (з) having been cited ‘both by 
the appellant's Counsel and by himself in his speech in the Carron 
case, (4) the Lord Chancellor lays down the principle that existence 
of the property within the Court's jurisdiction was sufficient to 
make the orler effectual (p. 442) shews the trend of the more 
recent decisions, 

The Bombay High Court i in Mulchand Ratchand т. Gill & Coy 
(3) appears to have taken the view urged by the writer that it is 
not necessary that the party against whom the order for stay is to 
be made, should be personally within the Court’s jurisdiction before 
the Court cin паке ап order for stay of suit, 

In the last mentioned case as well as in Mungie Chandy у. Gopal 
Ram (6) the decision proceeded on tha Court's jurisdiction to make 
the order which undoubtedly it had but it does not appear that the 
Court considered the question of how it could make its order 
effective in case of disobedience as the party adversely affected by 
the order was outside, its jurisdiction and no property was. shewn 
to be within jurisdiction which could have been attached. In 
Salamckand Kammyram v. Joogul Kissore Ramdeo (т) an attempt 
was made to get the High Court to issue a warrant of arrest for 
contempt of Court against a person in the Mofussil and to have the 
warrant executed through the agency of a Mofussil Court. reliance 
being placed on section 136 of the Civil Procedure Code for this 
purpose. The attempt however proved abortive and the question 
was left open whether section 136 was applicable in cases of con- 
tempt. Itis arguable thatan order for arrest for contempt of 
Court ів an order made under section тт of the Civil Procedure 
Code and therefore attracts the provisions of section 136; If this 
view be accepted then the, High Courts in India, unlike the English 
Courts will notbe troubled in conside ring whether the party 
against whom the order is to be эпиде; is or has property within 
{чп 


‚ (1) (1821) 5 Madd. 297 at 307. (2) (1834) 3 My. & К. 104 at 108 
° (3) (1901) А. C. 495, 505. (4) (1855) 5 H. L. C. 416.. 

(5) (1919) I. L. К. 44 Bom, 283. ° . (6) (1906) I. L. К. 34 Cale, toI 
(7) (1927) I. L, R. 55 Calc. 777 
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° This inherent power to arder stay of suits is only exerciseablé 
like the general principles of “justice equity , and good conscience", 
in cates for which no specific rules ‘exist :. Ram Cootgar Coondeo v. 

Chander Canto Mookerjee (1), Ghusnavi v. The Allahabad Bank 
Lid, (а). If a statute contains express provisions for stay of proceed- 
ings, they must be strictly complied with and this inherent power is 
taken away by necessary implication, Thus it has been held by the: 
Bombay and Calcutta High Courts that the express provisions 
regarding stay of proceedings contained in the Presidency ang 
Provincial Insolvency Acts coupled with the wording of section 18 
of the former Act із а Баг toa Judge sitting in Insolvency in. a 
Presidency Town from ordering stay .of proceedings against the. 
same insolvent pending in a District Court: Ae Мара! Maganlal 
Jaickand, (3) ; Sarat Chunder Pal ¥ Barlow & Co. (4). 

High Court, Calcutta, } N Ee Mikio, 


(1) (1876) L. R. 4 L A. 23, (50). 
(a) (1914) I. L. К. 44 Cal. озо ‚© -37) $ 36 C, L. J. 49 
(3) (1985) 1. L. А. 49 Bom. ЛАМ (4) 058 33 С. W, N. 15. 


.. Procedure ih Execution and Miscellaneous Matters by. 
Nirmal, Kumar Sen, M. А, B. L., and Anil Kumar Das Gupta 
в, Lẹ published by M. C. Sarkar ёс Sons, Calcutta, 
.: Any legal practitioner knows that. the difficulties of a litigant 
really commence after his client gets а decree in a British in- 
dian Court. In spite of many salutary provisions in the Civil 
Procedure Code, execution proceedings are awfully protracted 
and tardy justice inthe enforcement of the decrees renders in- 
fructuous the fruits of judgment in very many ¢ cases. oy os 
‚„ The work under review contains fairly comprphensive anno- 
tations on the longest Order in the first ‘schedule of the Civil 
‘Procedure Code, namely, Order, ят, ая well aş on sections 41: 
60,13 and 145 of the ваше Codo. There iş а fairly good colleo- 
tion’ of case-law also on cognate provisions jn various statutes, 
for example, sections Т, 19 and 20, as weil as article 183 of the 
Indian Limitation Act and some sections of the Bengal -Tenan- 
cy Act. A chapter on arbitration, through and out of Court gives 
“the finishing touch to this work. 

We have no doubt that this Book dealing with the abject’ ‘ot 
execution of decrees in all its aspects and’ beatings will be. of ‘use 

to alt sections of the legal professlon, LN joe PE T 
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NOTES OF CASES. 


instalan decree — Payment in Court not the only course— Date. for" 


. payment expiring om Court holiday— Payment on ‘the re-opening 

day— Payment, if танй. 

P sued D on the basis of two mortgage bonds. The suit how- 
ever was compromised and five instalments were fixed, first one 
payable with intereat on the 15th June 1924. There was an express 
provision that in default of payment of any instalment it жаз to be 
paid in а lamp sum. There were further provision in the decree 
which showed that the effect of the regular payment would be to 
prevent the mortgagees from bringing any suit to recover the amount 
due on the decree, The first instalment was not paid on the r5th 
of June rgz4 and the Civil Court was closed on that date, A tender 
however was actually filed on the зга of July, when the Court 
re-opened, Р accordingly started the present action to recover the 
whole amount due on the decree. Question arises whether there 
was any default on the part of D. 

Held (per Sulaiman and Kendall, JJ.) that inasmuch as D had 
the power to make the payment direct to the mortgagees, and 
depositing in Court was not the only course open to him, D was 
not entitled to take advantage of the circumstance. that the Civil 
Court was closed on the specified date. 

Muhammad Jan у. Skiam Cal (т) distinguished. 


` н) (1923) L L. R. 46 All. 328. 





Hire purchase agreement— Default in pay ment of instaimenis—Time 
| ‚ exitnded — Disch urge of surety as a whole, 

, On the 6th July 1937, the Company made a hire-purchase 
agreement with T with refererce to а Renault Car. Payments by 
T under the agreement were guaranteed by Mir, Newman. 

T made default in payment of three monthly instalments, 
tutalling £ 42. тоз, (November 1927 to January 1938). 

On February 3, 1928 T wrote to the Company offering а cheque 
for £ so drawn by a friend іа part payment, On February 4 the 
Company wrote acespting the cleque and asking for payment of 
arrears within one month. 

-. The cheque was sent to the Company bat the arrears were 
not paid. 

. In an action by the Company айй Mra, Newman, held, 
(per Avory, J.) that there was a contract by the Company, to 
give time to Т, and the surety wab entirely discharged, inasmuch 
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as the liability for payments under the hire purchase agreemant 
* was one and indivisible and could not "be severed, The contract 


was one for hire of a motor car did consisted of interlocked ара ` 


indivisible stipulations and as the arrangement between the 
creditor and the principal debtor had altered the position of the 
surety, she was. wholly discharged. The Court of appeal (Гөр 
Hanworth М, R, Lawrence L.J, and Sankey Г. J.) upheli the 
judgment of Avory J. І 
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OUR NEW JUDGE. . 


We desire to tender our sincere congratulations to our Senior 
Government Pleader, Rai Bahadur Surendra Nath Guha on the 
occasion of his elevation to the Bench, ` i 

Mr. Guha is the eldest воп of the late Rai Bahadur Aswini 
Kumar Guhs, who was well-known in the Judicial Service of 
Bengal He received his early education in the Metropolitan 
School and then joined the Presidency College, Calcutta where he’ 
graduated with Honours in English іп 1895. In 1898 he took his 
M.A. degree in English and in 1900 he was enrolled as а Vakil 
of the Calcutta High Court. . In the early days of his practice he 
had splendid opportunities of working with the late Sir Asutosh 
Mookerjee who was then one of the leaders of the Bar. He gra- 
dually built up a lucrative practice and in 1908 when he was offered 
the Government Pleadership of , Midnapur he declined to accept 


- its bis father and the late Sir. Asutosh Mookerjee both desired 


that he should continue his activities in the Calcutta Ваг, In 
1920 he was appointed Assistant Goyernmépt Pleader; High Court 
in which capacity he continued till r924 when he officiated as 
Senior Government Pleader. Не officiated as Senior Government 
Pleader-geveral times and was S confirmed in that appoint- 
ment in 2927, ^ 7 

He is known as а catefal, conscientious and painstaking lawyer 
and has enjoyed throughout his professional career the confidence 
of both the Bench and the Bar which is. now "fully justified by his 
elevation to the Bench. 
т The appointment of Mr. Guha is sure to be received with unl- 
versal satisfaction as his sweet temper and devotion to duty are 
familiar to-all.- We may confidently look forward to a, career of 
ыш work Да the оа of justice; Я 
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* The Technicalities of Damdupat reconsidered and ` 
reconciled. 


An important and interesting question which is likely to crop 
up in Courts very often is, whether a creditor can ine suit for the 
recovery of principal and interest against a Hindu debtor, include 
the whole interest payable inthe same suit or he is entitled 
to bring a separate suit for the matter of that whenever the interest 
due exceeds the principal even in spite of the Rule of Damdupet, 
or he is entitled to neither of the courses, The decisions of different 
High Courts in India аге not at all definite and unanimous on the 
point and the question ая to its recoverability by a suit. is still 
flickering on the horns ofthe dilemma, Although many pertina- 
cious lawyers have racked their brains to convince the Court that 
interest exceeding the principal is not altogether irrecoverable by 
ап action in the Court, itis a matter of regret that they have not 
been able to succeed in their attempts to secure a ruling up till 
now. А large majority of them seem to be even now under the 
delusion that so far аж a Hindu debtor within certain specified areas 
is concerned, the liability to account for the exceeding interest is 
altogether dispensed with by our Courts. 

It would be out of place here to deal with the questions as =i 
whom the rule applies and also as to the local extent of its appli- 
cability together with the question of limitation for such suits and 
во it is submitted that the whole discussion should be presumed tg 
apply to cases coming within its purview. 

Then what is meant by the rule of Damdupat and what are бїз, 
special characteristics ? It js а branch of the Hindu Law of debts. 
in its inception. It was intended as a measure against the practica, 
of usury. Its predominant aim was to put certain limitations on the, 
recovery of the amount of interest at a single time, According tq 
this rule the amount of interest recoverable at any one time.cannot 
excbed the principal, Even though the rule now in force has uoder- 

š 6908 considerable changes by judicial decisions, it has:not reacted 
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"its perfection as yet. Some of the commentators say that arrear.of 
interest cannot exceed the principal and so it is not recoverable at 
all whereas the rest think that it simply cannot be recovered at the 
same time but may even exceed the principal, The same diver- 
gence of opinion exists between the different High Courts and 
sometimes between the judgments of the same High Court. Before 
proceeding further it is essential to see whether the way is clear of 
this obstacle, P І 
On а careful perusal of the texts, one cannot fail to notice thata 
number of different limitations of interest are prescribed for 
different objects and sometimes the interest recoverable on some of 
them is not the same according to the different commentators. 
Hence the rule that “ No arrear of interest greater than the prin 
cipal can be recovered at all,” would bave no strong foundation 
whatsoever, in view of the fact that interest used to accumulate up 
to twice, thrice, four times, five times and also eight times according 
to the nature of the debt payable under the old law. So then the 
remark made by Sausse С, J. in Dhoadu v. Narayan (1), that “ No 
greater arrear of interest can be recovered at any one time than 
what will amount to the principal sum " is really efficient and up to 
the mark, The words “ No greater arrear of interest" are really 
тегу significant, They obviously convey the meaning that arrear of 
interest does not stop on becoming equal to the principal but goes 
on running in spite of that and the only penalty is that it is not 
recoverable at the same time, By the rule of Damdupat, interest 
exceeding the principalis not recoverable at any one time. The 
words “Exceeding the principal" do clearly imply that interest may 
increase to such an extent as to even outgrow the principal, They 
do not simply mean that interest recovered at different times taken 
together may -exceed the principal, but they also include the 
interest which may at апу one time of recovery exceed the prin- 
cipal, In Ramconnsy v. Jokurlall (2). a direct question on the 
point came up for decision and it appears to be the only case of 
it» kind. Inthe course of the judgment in this case, it was 
observed by Wilson J., “I think it is.also well settled that by Hindu 
Law arrears of interest more than sufficient to double* the'debt are 
not recoverable,” We will see lateron whether such interest is 
recoverable or not, but the fact that arrears of interest can exceed 
the principal may be noted from this, So then, this much is sure 
and certain above all, that the running of interest does not stop on’ 
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(2) (1863) 1 Bom. Н, С. R. 47. i (a) (1880) L L- В. 5 Calc. 867. 5, 
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becoming equal to the principal but goes on even сор, allowed 
to remain iu arrears, , ` 

1 We dre now ina position. to realise that „interest does гей the 
Principal even if it is not recovered before it exceeds the latter, 
Up ull now there are à number of recognised ways according to 
which interest exceeding the principalis allowed to be recovered. 
Such interest is allowed to be recovered at different, times up to 
any amount, provided that the interest recovered at one time does 
not exceed the principal, Again there are a number of decisions 
which permit the capitalization of interest before it exceeds the 
principal, by a fresh agreement between the creditor and the 
debtor, so that it then amounts to а new cause of action and сап 
be the subject matter of a suit before it redoubles, And there are 
decisions too, to the effect that where a suit has been instituted to 
recover a debt, the rule of Damdupat ceases to apply. These are 
some of the manners in which interest exceeding the principal 
could be recovered up till now. Whether or not there ате any other 
modes of recovering such interestis a question so keen and 
unsettled as yet, that in spite of a long line of decisions it has not 
been found to be conciliatory but is giving vent to a good deal of 
controversy among the members of £he legal profession and has 
created since long, а sort of disappointing sensation among the 
money-lenders, Within the compass of this article it is proposed 
to discuss how the differenca of opinion can be harmonized as far as 
possible and to what extent the technicalities can be done away 
with, so as to place the question in ful] view of the Bench and the 
.Bar as well, 

First :—Let us see whether intereat bigger than the principal 
can be capitalized in view -of the fact that it is supposed to be not 
recoverable at .once in the course of the same suit and alsoa 
separate suit forthe surplus interest is, said to be berred. There 
can be no denialas tothe validity of an agreement by which 
interest up to the amount ofthe principal sum can be capitalized 
‚апд from that time” both of them go .on bearing . interest as if the 
capitalized interest was originally a part and parcel of ће principal, 
Ifthe debtor were to agree to the capitalization of interest also 
which exceeds the principal, would it make ‘апу difference and is 
the creditor barred from recovering the whole ofit by a suit with 
due interest thereon, at one and the same time before it redoubles, 
in case the debtor refuses to pay it up? It has been definitely laid 
down by this time that whatever amount of interest equal to or loss 
than the principal isin arrear, can be principalized by an groo- 
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ement, according to which the joint principal yill begin to cairy 
interest at the agreed rate from the agreed time, Apart from the 
texts which are not quite reliable onthe point, if the question is 
considered in the light of up to date case law, it does not show any 
disinclination to the recognition of the legality of such an agree- 
ment, even though there is no decided case on the point. ‘In 
Ramconnoy’s caso (т) it was remarked that the rule of Damdupat 
is rather a rule of limitation and has nothing to do with the legality 
or illegality of any contract, Shah J. in the course of the judgment 
in Khimji v. Chumilal (з), at page 426 says “I desire to add with 
теѓетепсе to the rule of Damdupat that it requires that the interest 
in the course of one transaction shall not exceed the principal, But 
it does not prevent an agreement between the debtor and the credi- 
tor to capitalize interest ata stage when the interest does not 
exceed the principal.” His Lordship means to say -that arrears of 
interest cannot exceed the principal in the course of one transaction 
and the capitalization of interest is only permissible before it 
exceeds the principal. The judgment is not an exposition of any 
further development of the law. It simply lays downa principle 
in effect much older than the one enunciated in Dhends v. Narayan 
(3), and although Ækimji v. Chunilal (а), is of а later date, its 
position in Indian case law -appears to be much anterior to that of 
‘Dhondu v, Narayan (3). If by a private arrangement any amount of 
interest even exceeding the principal sum canbe recovered at 
different times and by a fresh agreement, interest not exceeding the 
principal can -be capitalized and. recovered, before it redoubles, 
even though at the date of its actual recovery both the interests 
taken together would be much bigger than the original. principal 
and. also interest greater than the principal is allowed to be 
recovered in the case of judgment-debts it may be supported on 
principle that the capitalization of interest also which exceeds the 
principal by a fresh agreement -is neither -expressly forbidden by 
the texts noris it prohibited by judicial decisions. Capitalization 
‘of interest impliexthat the whole principal and interest thereon is 
paid-up at -once -and а fresh.logn is s{multaneously taken from the 
‘date of the-new agreement, as if no debte was payable before ог as 
df-it has been. discharged already. In case a debtor willingly pays 
sup the principal and the interest as well even though the latter has 
‘exceeded the. former, the law of Damdupat becomes absolutely 


eet XS nu x ЕЕ ; 
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helpless in the matter. So also it cannot prevent a debtor from" 
capitalizing the exceeding interest also, if he is ready and willing 

to do it and from that time’ it ought to bear interest exactly like a 

fresh loan, because by entering into new contract according to 

which interest exceeding the principal is transformed into capital, 

it amounts to an actual discharge of the old obligation in law and 

an entirely new loan is as it were advanced from that date. That it 

should then carry interest at the contract rate anda suit ought to. 
be maintainable for its recovery, in case the debtor refuses to pay, 

stands to reason, 

Secondly :—Let us see whether the exceeding interest is recover- 
able in case the principal and interest equal lo that is paid up as 
such and the remaining promised ata future date, nay, let us even 
go to the length of saying that itis refused. For instance A owes 
B Rs, 1000, Rs; 400 being the principal advanced and the remain- 
ing Rs. боо being the arrear of interest payable thereon. A makes 
a payment of Rs. 800 to B towards the debt. In case A does not 
give any direction according to which the payment of Rs, 800 is to 
be appropriated, B has a discretion to appropriate this payment in 
full satisfaction of the interest and in part satisfaction of the prin- 
cipal, But on the other hand, if A, who has the primary and pre- 
ferential right of appropriation, indicates that Rs. 400 should be 
received in full satisfaction of the principal andthe remaining 
Rs. 400 towards the interest due, B has no other alternative as he 
is bound to appropriate it іп а manner indicated by the debtor. 
In such a case, is B competent to sue’ for the remaining Ra, soo if 
А refuses (орау? If interest is charged at а reasonable rate 
making the transaction in all other respects, what is celled in com- 
mon parlance, а conscionable bargain, neither Damdupat nor the 
usury laws would preclude-the recovery of such interest, Damdupat 
cannot interfere with the right of & creditor in such cases to recover 
the remaining interest ata different time altogether even by a 
regular suit, because - there is not even a single authority to show 

_that a debt is completely extinguished on payment of the principal 
and interest equal to that, at qne and the same time, 

Thirdly »~Supposing fer a moment that interest bigger than the 
principal as wellas the principal sum remain unpaid, is one suit 
maintainable for the recovery of principal and interest equal to that 
and the other ata different time. for recovering the exceeding 
balance of interest or is there any bar of Order а, Rule а of the 
Civil Procedure Code? Since the recovery of a debt by a" аш ів’ 

. one of the ways of. receivibg payments, we do not see any reason 
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"hy onesuit for recovering the principal and interest equal to that 
and the other at a different time for the recovery- of the remaining 
interest, should not be maintainable. Let us now consider as to 
the maintainability or otherwise of the second suit in view of the 
provisions of Order з, Rule 2. Rule a(1) says that every suit shall 
include the whole claim which the plaintiff is entitled to make in 
respect of the cause of action, But it is submitted that although a 
creditor's claim extends in such cases to the principal and the whole 
of interest whenever the latter exceeds the former also, he is only 
entitled to make in respect of the claim, a demand for the recovery 
of principal plus- interest equal to that, on account of the rule of 
Damdupat. He cannot inthe same suit claim to recover the 
Temaining interest at the same time. Rule 2 does not ask a plaintiff 
to renounce his claim or part of his claim in cage he has no right 
to sue for it, at the same time as the other, that is, when he is pro- 
hibited from recovering the remainder of interest at the time of 
receiving the principal and interest equal to that, even though his 
claim to recover such interest arises outof the same cause of action. 
In a case where arrears of interest exceed the principal, the whole 
claim to recover at the same time in the course of a single suit can 
be only principal and interest as big as that, What about the 
residue if at all the plaintiff wants to recover? Rule a(x) further 
says that a plaintiff may relinquish any portion of his claim in order 
to bring bis suit within the jurisdiction of the Court. What would 
bappen if the plaintiff does not want to relinquish any portion of his 
claim and the Court also has jurisdiction to entertain the whole suit 
at once? That the plaintiff omits to sue in such cases for the 
whole claim, is not because he has an intention to drop bis claim 
for the residue, or because the Court has no jurisdiction to 
entertain the whole suitat once or because he does so through 
negligence or over-sight, but he is compelled to do so simply on 
account of the inflexibility of the law of Damdupat, which does 
not allow bim to recover it all at once. Rule 2 does not dictate 
in clear terms that when as a matter of compulsion, a plaintiff 
cannot include his whole claim for relief at the same time, even 
though it arises out ef the same transaction, -a separat suit for the 
remaining relief is absolutely barred.. Clause a of Rule з says 
that where а plaintiff omits to sue in respect of or intentionally 
relinquishes any portion of his claim, he shall not afterwards 
sue -in respect of the portion so omitted or relinquished, In the 
‘case of recovering the residue. of interest by а separate suit, 
„ Plaintiff does not voluntarily omit: to sue for it in the first suit nor * 
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does he relinquish the portion so omitted in the first suit. Ас? 
cording to Damdupat he is simply barred fora time from recover- 
ing the remaining and he simply wants to reserve bis right to sue to 
a future convenient date, It appears that the right to sue for the 
remaining interest is merely suspended for a time and has its 
remedy in'the form of an independant suit, If the right to the 
relief in respect of which a farther suit is brought did not exist or 
was merely suspended at the date of the institution of the former 
suit, the subsequent suit cannot be barred by Or. 2, R. a. There- 
fore a second suit in such cases is perfectly maintainable. 

Fourthly :—Let us see if there is any prohibition throughout the 
whole Code of Civil Procedure for a creditor to sue for the whole 
principal and interest due, even though the latter exceeds the 
former, praying for а decree to be entitled to recover the principal 
and interest equal to that by one instalment and the remaining 
by another instalment at a different time, Simply by bringing a 
suit forthe recovery of the whole debt at once, a creditor cannot 
be accused of actually recovering it at once, At the mast he has 
simply taken a step to recover it by instalments. "Damdupat does 
not bar a creditor to take measure to recover the whole interest, 
but it only forbids him to actually recover it all at once, In case 
a creditor seeks to recover the whole of it by a suit in two separate 
instalments, be cannot b3 guilty of a wilful evasion of the law of 
Damdupat. The Courtis also on the other hand empowered by 
Ог. 20, К, 11 of the Civil Procedure Code, to direct a payment of 
money atthe timeof passing a decree, by instalments for any 
sufficient reason. It is also empowered to postpone the payment 
of the amount decreed ina fit case: If the Court can postpone 
the payment of the whole amount decreed, it can also postpone 
the payment of a part of the decretal amount fora sufficient 
reason, Whenever a creditor sues for the principal and the whole 
of interest due, although the latter has exceeded the former at the 
date of the suit, the Court is competent on being so requested, to 
grant two separate instalments and postpone the payment of the 
second instalmant for s reasonable time, since the bar of Dam- 
dupat to récover the exbeeding interest at once, із а good and 
sufficient reason for the same. 

In Aaswommoy v. JeÀwriall (1) а straight question on the 
point came up for consideration, In that case the plaintiff 
brought а suit for the recovery of Rs, rror} and odd due ona 
pro-note for Rs, 400/- with interest at the rate of 5% per mensem; 
* Wilson J. in the course of the judgment said "I think it is also , 
` (з) (1880) I. L. R. 5 Calc. 867. 
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Well settled that by Hindu Law, arrears of interest more than 
sufficient to double the debt are not recoverable.” Не further 
said “As then no statutory provision has been pointed out control- 
ling the Hindu Law in the matter, I think lam bound to apply 
that law to the present case. And the decree will be for the 
principal and a sum of interest equal to the principal, in all Rs. 
800|-" We think that Ог, 2, R. 1 & a and Or, 20, В. 11 sufficiently 
control the law of Damdupat. So far as the facts of this particular 
case are concerned, it isa perfectly sound and reasonable judg- 
ment, The plaintiff in this case did not reserve his rights to 
bring a separate suit for the exceeding balance of interest, nor, did 
he pray for a decree to be allowed to recover the total sum by two 
separate instalments in the or ler mentioned above. So, оп J. 
was fully justifed in awarding interest only upto the amount of 
the principal claimed. Another remarkable feature of the case is 
that the plaintiff was awarded an amount of interest which no 
Court can possibly allow after the passing of the Usurious Loans 
Act 1918, One more thing worthy' to be noted is, that Wilson J. 
has laid down that arrears of interest more than sufficient to double 
the debt are not recoverable. His Lordship does not say that 
interest in the course of that transaction could not have exceeded 
the principal at all, He only prescribes the limit, according to 
Damdupat, upto which interest may be recovered in the course of 
the same suit at once, If it can exceed the principal at all, there 
must be some way to recover iL; otherwise there is no propriety of 
its exceeding the principal, We would say that it is not a correct 
interpretation of the rule, According to this rule interest exceed- 
ing the principal is not recoverable at the same time, If Wilson J. 
were to say that itis not recoverable at all, it is redundantly 
opposed to the fundamental principles of Damdupat. We 
believe that a suit forthe whole sum is perfectly maintainable if 
the creditor seeks to recover the principal and interest equal to it 
by one instalment and the remaining interest by the other, 

Fifthly :—Assuming for the sake of argument as according to 
some decisions, that interest does not, exceed at allin the course 
of one transaction if allowed to remain in arrearsy or it is not 
recoverable even though it can possibly exceed as . according to 
the others, we are induced to see if there are any other methods 
by which it can be lawfully recovered. 

By the rule of Damdupat, fazeres? exceeding the principal із not 
«ecoverable at the same time, It means that she residue of interèst 
is mot recoverable at interest only and ‘nothing more, It isnot - 
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posible to conceive how it cannot be recovered as fer possession 
, and use of the creditor's money from the time the principal ceased 
to carry intereat, simply on account of a notional technicality. 
The decision of the Bombay High Court іо Ramachandra v. 
Tame (т), is exactly bearing on the question, In that case 
plaintiff left her interest in certain saltpans to defendants for two 
` years on а rental of Rs, 1000/- per year; the rent note passed to 
` her was not registered, She then sued to recover the rent of 
the,two years at the rate of Rs, тосо[- per year. The defendants 
admitted the plaintiffs owner ship as well as their tenancy under 
her, but disputed the amount of rent. It was hold (г) that: the 
° plaintiff could not be allowed to rely on the lease set up hy her, 
because it was not registered, nor could she be allowed to give 
oral evidence of the lease; (2) that the defendants having 
admitted the plaintiffs ownership and their tenancy, proof of 
the relation of land-lord and tenant became unnecessary ; (3) and 
that the plaintiff could only recover as for use’ and occupation for 
the two years of the tenancy admitted and that she could recover 
the amount claimed by her as it was shown on evidence not to 
be excessive. On the same principle if the exceeding interest 
cannot be recovered as interest, on account of a technical defect 
in the Rule and the defendant admits his position asa debtor 
but contends that he is not responsible to pay the remainder of 
interest, it Сап be fairly deduced that the debtor in such cases 
in liable to satisfy the demand of his creditor as for possession and 
и of the latter's money at the contract rate of interest, up to 
the time of actual payment, ia case that rate of intereat is not 
found to be excessive. The Rule doas not seem to preclude a 
creditor from recovering by an action in this way, at the ‘usual 
rate of interest from the time it equals the principal, ` 
Sixthly :— There does not appear to be any objection to recover 
such interest ds meswe profits from the time interest overtakes 
the principal? Mesne profits of property means those profits, 
which-a person in wrongful possession of such property actually 
received or might with ordinary diligence have received there- 
from, together with interest on such profits, The recovery of 
mesne profits as it appears from the definition, is not restricted 
to the wrongful possession of immoveable property only, but 
applies to that óf moveable property aswell, Lf A letshis house 
to B for a period of one month at a rental of Rs. so/, and B 
holds over even aftér the termination of his tenancy, his posses- . 


* (D) (1912) 14 Bom, L. R, 30% 
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sion cannot be but wrongful and he will have te pay mesne profits 


К till ће delivers over possession of the house, at least at thé rate 
` of Rs. 20/- per month, because that is” the least amount of rent^. 


‘which A would otherwise have probably obtained, had he leased 
it out to some one else. So also in such cases it cannot be 
_ disputed that the Ao/ding over of the creditors money at a time , 
when he is unable to recover the future interest gs. soon as it 
equals the principal, cannot bs a ovightful possession thereof, at- 
least from the date on which „опе equals the other, if not earlier. 
` The profits which a debtor in “wrongful possession of the creditor's 


money has actually received or might with ordinary diligence 


haye received therefrom, is the amount of interest . which the 
creditor would otherwise have obtained or the debtor would 
` otherwise have been liable to pay, but has wittingly saved. on 
account of the rigidity of Damdupat.- A debtor's liability for 
mesne profits is not discharged if he simply pays the interest at 
-the contract rato, but he will have to pay interest on such interest 
„aş mesne profits include the interest on such profits, It therefore 
seems that such exceeding balance of interest at least is recover- 
able а; тем profits for wrongfully possessing and using the 
. creditors money after it ceased to carry interest. 

Seventhly :—1t is our duty to see if such surplus interest can 
be recovered as compensation for breach of an agreement to return 
the whole debt before the interest due exceeds the principal. 
If a debtor makes part payments of interest at times so as to keep 
the debt within limitation and allows the arrears of interest to 
accumulate, till it equals the principal, he is bound to be answer- 
able in compensation, for the. interest which would otherwise 
have been payable to the creditor, in case he had stipulated to 


` that effect, For example, A borrows Ra, тоо/- from B. on a simple 


mortgage at the rate of 19% interest per annum, He promises 
to pay it on demand with due interest and also stipulates that in 
, case he fails to repay the -principal and interest before the 
' accumulation of the latter exceeds the former, Аё would be Hable 
to compensate B for any loss af interest HAely to be sustained by the 
breach, During. the continuance, of the agreement, accumula- 
tion of interest happens to equal “the principal and B comes to 
‘know of it some-time later. Is not A liable to compensate B for 

, breach.of the contract entered into with full knowledge of his | 
liability in the matter? “The fact that B refrains from taking 
` agtion before that time is not at all material because, ho is not 
bound to sue at any particular time so long as he is within limjta-. 


` 
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on. "Whether he goes to Court on the first day or the last 
day or any other intermediate day within the period: of limitation, 
it is all the same and his rights are not at all affected thereby. 

According to section 74 of the Contract „Асі, '"Where:a contract 
is broken, if a sum ia named in the contract as the amount to be 
paid in case of such breach,—the party complaining ofthe breach 
is entitled whether or not actual damage is proved to have been 
caused thereby, to. receive from the -party who bas broken the 
contract, reasonable..compensation not exceeding the amount so 
named..." So then, if a debtor fails to repay the loan before 
interest equals the principal, it plainly amounts- to & regular 
"breach of the contract whether or. not the creditor-has sustained 
‘any damage thereby, . That the creditor has sustained actual 
damage in such cases cannot be denied and therefore he is 
entitled to recover compensation at least at the contract rate of 
interest, in view of the fact that such -interest is said to be not 
recoverable on account, of the Rule of Damdupat, The amount 
во named in the above illustration as. to be recoverable in case of 
the breach mentioned, is quite reasonable since it only entitles 
the creditor to recover a fair amount of compensation which he 
would have obtained as interest, had, he lent it out to some: one 
else or invested il in some other way. It is- therefore submitted 
that there appears to be- no objection. to recover such interest as 
compensation fer breach of am agreement when-over-there is a condi- 
tion to that effect, 

And lastly :—Is it recoverable or not- ow grounds of justice, 
„equity and good conscience, assuming for argument’s sake that all the 
remedies suggested above are not recognised? That interest exceed- 
-ing the principal is not recoverable, is. indeed; а wrong without a 
remedy, Damdupat allows & creditor to receive compound inter- 
eat by an agreement for capitalization; it does not apply to 
judgment debts since. interest exceeding the principal is. often 
permitted to be recovered at the time оѓ. passing a decree. If the 
law permits compound interest to be recovered,-it is reasonable- that 
. it should also allow the recovery of simple interest on grounds of, 
equity, as in the latter case, the total debt to be recovered would ье” 
obviously smaller, Again the. old law of Damdupat did not con- 
ceive that its application would not. be extended to judgment 
debts. Even. though the judgment-debt loses its characteristic of 
a contract from the date of the decree, there is no reason for with: 
_ holding its application, as-it never-the-less remains a debt even 
‚ after that date; If at al] thé. Rule.of -Damdupat is intended to be ` 
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given full force, it must apply to all debts alike, whether they are , 
judgment-debts -or any other debts. To éxtend its. application to 
one set of debts and allow the other set to go scot-free is in- 
equitable on the very face of it, Whenever there is no express 
provision to remedy an evil, recourse is often had to justice, equity 
and good conscience, It is really unjust to disallow only simple 
interest to be recovered when а wholesale license is given for 
recovering compound interest on certain conditions, It is moat 
inequitable and opposed to the dictates of good conscience that, 
its privilege should be given to one class of debts only whereas 
its extension to the other class is thoughtlessly withheld, having 
disregard to the incalculable amount of injustice that would result. 

Besides that the Rule is made applicable only to a limited class 
of debtors, in limited areas. It applies only to one set of Hindu 
debtors whereas it is not extended to the Hindu debtors of the 
other Provinces, who are governed by the same Hindu Law in 
such matters, “Asa matter of justice, equity and good conscience 
the same privilege ought to be extended to the Hindus of other 
Provinces also or it should not be given to either of them, It is a 
matter df regret that its advantages are not bestowed upon Non- 
Hindu debtors, who very much ге sent being excluded from ћеш, 
The Hindu debtors of the other Provinces, as well as all Nonm- 
Hindu debtors envy those who are governed by Damdupat, The 
creditors who are governed by it are ata loss to know how to get 
out of the difficulty, The creditors outside such Provinces who 
used to be quite easy up till now are watching with fearful emotions 
as sudden changes are so often intro duced by legislation, when the 
devil of Damdupat will infect their Provinces, And the position 
of those No»-Hindus to whom only the liabilities are extended as 
creditors, but not the privileges as debtors, is pitiable indeed. The 
whole class of creditors is breeding a sort of indignation at the ir 
equitable privileges granted to debtors governed by Damdupat, In 
the light of these circumstances, it would be in the name of justice, 
equity, and good conscience, either to amend the law by extending 
the right to all the Indian debtors alike or to repeal its unwatrante- 
ble application to a limited class in а limited area, А 

Besides that the law of Damdupat was originally intended asa 
measure against the practice of usury. Since the passing of the 
Usurious Loans Act, its purpose is more efficiently served by the 
provisions of the Act, and so it has no business to remain asa part 
of the lam any longer. Or іп case its purpose Was to stop thé 
accumulation Of interest at & certain point: that js as soon as the 
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arrears of interest equal the principal, but was not intended to stop 
the lending of interest. at «n exorbitant rate, it completely con» 
.. fligts with the provisions of the-Usurious Loans Act, and in that 
case, either the one or the other will have to exit from the existing 
law, and preferably the Rule of Damdupat, in as much as it pro- 
bably allows an abnormal rate of interest to be charged. Рашат 
pat does not appear to have regulated the rate of interest charge- 
able on a debt, And in case the fundamental principles of Damdn- 
pat are to atop usury as well asthe accumulation of interest at an 
abnormal rate, beyond а certain limit, itis working contrary to 
justice, equity and good conscience, since it does not permit the 
realization of easy simple interest in case it happens to exceed the 
principal, but at the same time allows campound interest to be 
recovered from the moment it is capitalized. Under any circums- 
tances, Damdupat requires a complete revision or repeal, A law 
whose purpose is not fully defined and settled or which is working 
against the principles of equity, and justice, stands condemned by 
all and ought to be properly revised or completely repealed since 
it acts as a hardship to опе of class of people and gives unneces- 
sary and excessive indulgence to a limited few by encouraging them 
to contract debts and to neglect to discharge them at or before the 
proper time. 
Gadag, 
Bombay | 


D. G...Kurthoti. 


NOTES OF CASES. 


Arbitration — Application to revoks submission—Appeal— Matter ef 
` practics and procedure, 
` An application was made by опе party (the Buyers) to revoke а 
submission to a particular arbitrator, 
The Master refused the application. The Judge (М/у, 7.) 
upheld the Master. . 
The Buyers appealed to the Court of appeal, The other-party 
(the manufacturers) contended that the Buyers came to the wrong 
' Court-and ought to have appealed to 2 Divisional Court. 
Held, ( per Scrution, L. J. Greer, Г. J. and Sankey, L. J. ), that 
ап appealfrom a Judge at. Chambers refusing leave to revoke а 
submission to arbitration is іп “а matter-of practice and procedure" 


* 
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[19129] 2 К. B. 316. 
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within Sec, 31(3) of the Judicature Act 1925, and therefore, lies to 
the Court of аррва! япа not to a Divisional Court. t. 

The result ofthe series of cases on this topic, Stretton Г... J. . 
observed, was not creditable to English jurisprudence. 

The unfortunate state of English procedure requires the imme- 
diate attention of the Rule Committee, 

The Court of appeal followed Zw rv Cofman and Watson (1). 

к. с, 
(1) (1908) 1 K. В, 47. : 


` 





Coniract— Variation by unsealed writing—Judicature Act, Sec. 25( 11). 
Ву a deed of separation, dated March, 4th, 1920, the husband 
covenanted to pay а monetary allowance to the wife, 
By an agreement in writing not under seal, dated June, 235th, 
1928, the parties varied tho terms of the earlier deed in certain 


` respects, 


In March, 1929, the wife instituted proceedings claiming arrears 
of gllowance under the.deed, 

Under the common lawa covenant in a deed cannot be varied 
by & simple contract or by a subsequent written agreement not 
under seal It has not been altered by the Judicature Act, 

In equity, however, the rule has always been that a simple 
contract which varies a deed is a good defence to an action on the 
deed. 

Here was again the familiar old conflict between common law 
and equity. 

Swift J. held that the rules of equity must prevail Under 
Sec. a5 (11) of the Judicature Act, 1873, whenever there isa 
conflict between the rules of equity and the rules of the common 
law, the former shall prevail. This provision has been re-enacted · 
by Sec. 44 of the Judicature Act, 1925, Actos J. agreed with 
Swift J. | 

Therefore, the plea by the husband of the simple contract of 
1928 was a good defence to the wife's action under the deed 
of 1920, А е: А 

И, C, 


. » 
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CONTRIBUTORY NEGLIGENCE.* 


Оле would have thought that by now the law аз іо contri- 


» butory negligence would be clearly settled, but the recent decision 


ofthe Court of Appeal in Service v. Swmde/ (т), would seem to 
show that questions of difficulty are still liable to arise on this 
somewhat difficult subject. 

In the above case, au action for damages for personal injuries 
had been brought against the defendant, and the jury found 
that there was negligence on both sides, but they were unable 
-to agree on the question as to which negligence wat the greater, 
oras to whose negligence was really responsible for the acci- 
dent, the foreman of the jury- subsequently adding that both 
parties contributed to the accident, In these circumstances the 
learned Lord Chief Justice held that judgment could not be 
entered for either party. From this decision the defendant 
appealed, contending that in thé circamstances judgment should 
have been entered for him, but the Court of Appeal, affirming 
the decision ofthe Lord Chief Justice in the Court below, dis 
missed the appeal. 

The point, therefore, arises for consideration, as to whether 
a plaintiff who has by bisown negligence in any degree contri- 
buted to the accident, is thereby precluded from recovering. 

There are some dicta to that effect in Dowell v. General 
Sisam Navigation Company (2) where Lord Campbell said: 
"According to the rule which prevails in the Court of Admiralty 
in a case of collision, if both vessels are in fault the loss is equal- 
ly divided ; but in a Court of" common law the plaintif has no 
remedy if his negligence in apy degree contributed to the accident.” 
But this statement of the law does not seem to be in accor- 
‘dance with the decision of the House of Lords іп Radley v. 
London and North Western Railway Company (3) 

® The Law Times ( Journal )—Vol. 168, page 319, dated Oct. 26, 1929, 

(1) The Times, the sand Oct, 1939. ° (а), (1855) 5 E and B. 195, 198, 

(3) 1:876] 17А. С. 754). 35 La Т. Вор, 637. 
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In that case Lord Penzance thus declared the law with regard 
to collisions on land: “The first proposttion is a general one 
to this effect that the plaintiff in an action for negligence can 
not succsed if itis found by the jury that he has himself been 
guilty of any negligence or want of ordinary care which con- 
tributed to cause the accident, But there is another. propo- 
sition equally well established, and itis a qualification upon the 
first, namely, that though the plaintiff may have been guilty of 
negligence, and although that negligence may in fact have con- 
tributed to the accident, yət if the defendant could in the result 
by the-exsrcise of ordinary care апі diligence have avoided the 
mischief which happsned, the plaintiffs negligence will not ex- 
cuse him. This proposition as one of law cannot bs questioned.” 
It is the application of these principles in practice, however, 
which often gives rise to difficulties, 

The dicta of Lord Birkenhead in Admiralty Commissioners v. 
The Volwie (1) although these were used with reference to 
collisions at sea, might, notwithstanding, serve ag a guide in 
connection with the question of contributory negligence as affec- 
ting collisions on land, In that case, Viscount Birkenhead said: 
"Upon the whole, Ithink the question of contributory negligence 
must be dealt with somewhat broadly and upon commonsense 
principles, asa jury would probably deal with it, And while no 
doubt, where a clear line can Ыз drawn, the subsequent negligence 
isthe only one tolook to, there are cases in which the two acts 
come so closely together, and the second act of negligence is to 
much mixed up with the state of things brought about by the 
first act, that the party secondly negligent...... might...... invoke 
the prior negligence as being part of the cause of the collision 
Bo as to make it a case of contribution.” 

Ifone were to refer now to the judgment of Lord Justice 
Scrutton in Service v. Sundell (a) it might appear that the learned 
Lord Justice expresselthe view that a plaintiff whose negligence 
contributed to the accident could in no circumstances recover j 
but this statement of ths law, itis sübmitted, must be read sub- 
ject to the judgment of Lord Campbell in Radley v. London and 
North Western Raikosy Company (3) and, in any case, the dicta 


of the learned Lord Justica cannot bs read in this way, because: 


in dismissing the appeal the Court of Appeal impliedly, if not 
expressly, affirmed the view of the learned Lord Chief Justice that 


` (1) [1922] 1 А. С, 144) 126.1. T. Rep, 425. 
(2) The Times, zaad О ctobor, 1929. (3) [1376] 1 A. C. 754. 
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. plaintiff ia not necessarily precluded from succeeding in ane 
action of negligence, merely by the fact that his own negligence 
contributed to the accident. 

It may be as well to quote Lord Justice Scrutton’s words in 
Service v. Sundell (1) : “If the plaintiff proved,” eaid the learned 
Lord Justice, "that the negligence of the defendant caused the 
accident, and nothing else was proved, no difficulty arose about 
liability, But if negligence on the part of the plaintiff contributing 
to,the accident were proved, the plaintiff failed.” This last sen- 
tence must, however, it is submitted, be read subject to the deci- 
sion in Radley v. London and North Wastern Railway Company (a). 
“Everything,” continued the learned Lord Justice, “turned ona 
proper direction on what in the chain of causes contributing to the 
accident,was the cause which contributed to it, so as to debar the 
plaintiff from recovering. Consequently, it became of great.impor- 
tance that the jury should be properly directed on the question of 
contributory negligence. The Lord Chief Justice asked the jury to 
consider what was the real cause of the accident. But juries must 
be warned that thera might be twoor evan three causes of an 
accident, With regard to the case ofa motor-car or a bicycle 
running too fast, and а foot passenger stepping into the road 
without looking where he was going, sothat the motor-car could 
not avoid him, though it could have done so if it had been going at 
a reasonable speed, neither, in his opinion, should recover, because 
the negligence of each contributed to the accident. The negligence 
of the plaintiff and the defendant synchronising might both cause 
the accident." 


(1) The Times, 22nd Oct. 1989. (2) [1376] A. С. 754. 


Dissolution of Hindu Marriage on Conversion. 


The deciston of Panckridge J, in Ayesha Bibi (formerly Padma- 

sana Ghosh Moajumdur B. А.) v. Bireswar(1) has elicited an 

` adverse comment from the pen of my learned friend Dr, N. C. Sen 
Gupta (5o C. L. J. доп) who while deploring the absence of the 
other side at the hearing of the case contends that the learned 
Judge has misconceived the lav bearing on the case, and opines 

° „ that if the other side had Ween represented the decision would have 
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+ been entirely different. In other words itis contended that the 
judgmént is erroneous in law and on the following grounds :— 

(т) The case comes within the terms of section rra of the 
Government of India Act and therefore it should have been decidei 
according to the personal law of the defendant which in the present 
case is the Hindu Law. 

(2) In this case there being a conflict of personal laws the law 
to be applicable has to ba determined by the application of the | 
rules of Private International Law, aad applying such rules it myst 
be held that the domicile of the wife follows that of her husband 
and therefore the personal law of the husband і, ө. Hindu Law 
should have been applied. jte i 

Now if the rst proposition is correct, the and becomes of 
academic interest only. . 

At the outset I shall assume with Dr. Sen Gupta that section 
i12 of the Government of India Act applies to the facts of the 
present case and that the law applicable thereto is the Hindu Law. 
Now, under the Hindu Law ifa Hindu married woman renounces 
Hinduism, embraces [slam and lives like a Muslama, she goes 
absolutely beyond the pale of Hinduism and Hindu Law, and is 
counted as one dead for all purposes except perhaps for purposes of 
charity, In this connection, I need only quote a passage from the 
judgment of Sir Adam Bittleston іп KRakmad Beebee v. Rokeya 
Beebes (1),—2 passage which has also been quoted Бу that eminent 
Judge and jurist and I may be permitted to add the pink of Hindu 
orthodoxy, the late Sir Gurudas Banerjee in his ZZimdw Law of 
Marriage and Siridhan, 3rd Ed., page r31, Tagore Law Lectures 
1878, The passage runs thus :— “Зо far, however, as Hindu Law 
is concerned, it seem; to me enough to say that, in my opinion, a 
Hindu married woman who deserts her husband, becomesa con- 
vert to Mahamadanism, and adopts the habits and lives as the wife 
of a Mussalman, is altogether out of the pale of Hindu Law, that 
she ceases to have any recognised legal status according to that law 
which counts her as one dead or at least recognises her existence 
only as ап object of charity, This is not inconsistent with such 
passages as that cited from Manu, ‘that aeither by sale or desertion , 
cana wife be released from her husband’ which certainly have 
reference to persons still within the pale of Hindu Law. It seems ` 
to me, however, at variance with the spirit of Hindu Law to hold 
that it concerns itself witha woman in such case, as far as to 


(1) І Norton's Leading Casos on Hindu Lawy pago 12, 
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impose on her any obligation not to marry again, provided the 

` second husband, be not a Hindu ; and if she does marry "again, the 
validity of that marriage must, I think, depend сроп the law of the 

` sect to which she has become а convert”. Applying this principle 
of Hindu Law it is clear that the dona fide conversion of the plaintiff 
—her bona fides have not been questioned—from Hinduism to Islam 
with all its implications drives her altogether out of the pale of 
Hinduism and Hindu Law and éfso jacto operates as her civil death 
gud consequently dissolves her matrimonial tie, for obviously no 
tie, matrimonial or other, can subsist after death. In this view of 
the matter, it was not necessary for her to invoke the jurisdiction 
ofthe Court at all, though the peculiar circumstances of the case 
rendered such a step highly expedient. 

In.dealing with point (1) above, I had assumed for the sake of 
argument that section 112 was applicable. But does section тїз 
Teally apply to the facts of the present case? I submit not, and 
for the following reasons. Section тіз deals with two classes of 
rights viz, (a) matters of inheritance and succession to lands, rents 
and goods, and (b) matters of contract and dealing between party 
and party and provides for two classes of parties viz. (c) parties 
subject to the same law, and (d) parties subject to different personal 
laws, and directs the application of the same law in case (c) and of 
the law of the defendant in case (d). In other words the section 
deals with (a) inheritance and succession and (b) contract and deal- 
ing between party ard party. Obviously, unless the case ofa 
Hindu marriage is cove red by (b) the section has no application. 
That a Hindu marriage is nota contract at all is elementary and 
cannot be disputed ; ара the question therefore arises whether а 
Hindu marriage can be said to be a dealing between tho bride and 
bridegroom, From the wording of the section it is clear that ‘party’ 
therein refers to a party in the suit or proceeding and not to all and 
sundry. Now, the essence of a Hindu marriage is the gift of the 
bride, the gift by the father of his daughter, to the bridegroom, 
She is not regarded in Hindu Law as a party at all to the marriage, 
She is regarded ач a subject of the gift and not as а party to the 
transactione See Zanerjee's Marriage and Stridhan, 3rd Ed., pages 
4344 and pagus 70 ef seg, That being во, can it be legitimately 
contended that the Hindu marriage is a dealing or transaction 
between the bride and bridegroom во as to bring it within the pale 
of the section? I submit not, In the present case, therefore, when 
the plaintiff was given away in marriage to her quondam husband 
by her father or guardian according to Hindu rites there was no 


* 
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dealing between her and the defendant within the meaning of this 
section, " If my construction of the section is correct, then what is 
the position? Dr. Sen Gupta does not deny that the plaintiff is 
entitled to the relief she seeks ; on the contrary he advocates that 
asa matter of public policy "there should be a large scope for 
dissolution of unhappy marriages, He further admits that an 
application for such a relief could only be made under the 
Mahomedan Law, for no other system of law in India provides 
for such a relief, In these circumstances, it is manifest that 
there are only two courses open to the Court, either, following 
the principle enunciated by Sir Adam Brittleston, to decide the 
cate according to the law of the sect to which the plaintiff 
has become aconvert, or according to justice, equity and good 
conscience ;and the adoption of either course will lead.to the 
same result viz, that arrived atin this case by Panckridge J; 
for the rules of Mahomedan Law on this point are quite fair and 
liberal and itis not shown that they militate against modern 
notions of justice and equity. Even in case of contract the sec- 
tion has not been construed in its literal sense and in the case of 
Н. Н. Asimunnissa Begum v, Clement Dale (т) decided by the 
Madras High Court in its original side it was observed that the 
section “ does not msan that whensver the defendant in a suit із 
an European British subject no law but the law of England shall be 
"applied", In that case it was found that the literal construction 
of the section would result in obvious injustice and the case was 
decided according to ths law of the plaintiff ie. Mahomedan 
Law rather than that of the defendant which was English law, In 
this view of the matter there is по conflict of law so as to necessi- 
tate an excursion into the domiia of Private International Law, 
I may here point out that even in cases where a too rigid applica- 
tion of the principle of domicile is likely to result in injustice, it 
has been held in England that “In proper circumstances tho 
court here ought to assuma jurisdiction in a wife's suit for divorce 
by treating her as having a domicile of her owa sufficient to sup- 
port such suit” See Westlake, 7ik Edn, gage SQ citing Stathatos v. 
Stathatos, The cases of Lord Advocate w Jeffrey (з) and. Hxparte 
Mir Anwaruddin (3) cited by Dr. Sen Gupta in support of his 
argument have no application to the facts of the present case and . 
ate of no assistance to the solution of the question which arose in 
the present case, In the former case it was held: “ that 


* (1) (1868) 6 Mad. H. С. Rep. 455 (473) С, 
(s) [19231] 1 А. C. 14б. ` . ` (3) [1917] 1 K. B. 634, > 
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im the absence of a decree for judicial separation the gonduct* 
of the husband whioh would have enabled the wife to 
-obtain a decree, if she had applied for it, cannot after his death 
be deemed sufficient to establish that she had a separate domi- 
cile" ; and the gist of the decision in the latter case is that a 
marriage between a Moslem and an Englishwoman celebrated before 
the Registrar in England is a Christian marriage, and divorce 
from such a marriage can only be obtained on the principles 
applied to Christian marriages. This case, moreover, in so far as 
it laid down that notwithstanding the principle that the wife 
acquires the domicile of her husband the English Courts 
will not recognise апу divorce which would not be valid in Eng- 
land although the personal law of the husband might permit such 
a divorcé, isan authority for the proposition adverted to above 
that in exceptional circumstances the wife should be held to have 
a domicile of her own, 

It is not suggested, and indeed it cannot possibly be sugges 
ted that the procedure adopted, or the decision arrived at, in the 
present case has resulted in any injustice, Incidentally, Dr. Sen 
Gupta by his sarcastic remarks that Mahomedan Law “ seems just . 
at the present time to be in great demand for dissolution of Hindu 
marriages" has unwittingly acknowledged the libsrality and com- 
prehensiveness of Islamic Jurisprudence which alone provides for 
& solution of the problem like the present, 

Dr. Sen Gupta referring to а passage in Tyebji p. 249 con- 
tends that the present application was made under a rule of 
Muslim Public Law and proceeds on the assumption that 
Islam is the State Religion. With all respect to my 
learned friend I am constrained to say that he is labouring under а 
misapprehension on this point, "There iso such thing as Public 
Law or Private Law in Islamic Jurisprudence, The sources of 
Mahomedan Law are well-known and that law wherever and to 
whatever extent it applies, applies equally to all. In India some 
portion has been abrogated and some saved by legislative enact- 
ments, What has been abrogated may be ignored, but what has 
been saved must be enforted whether it is administered by а 
Muslim, Christian or Hindu Juige. Islamic Jurisprudence provides 
- for two sets of conditions, viz, Darul Islam (territories of peace) 
or Islamic country, and Darul Harb (territories of war) or non- 
Islamic country. , The Calcutta High Court has held that India 
is not а mon-Islamic country (Ua re Катднтагі (1)] It ‘follows. 


(1) (1891) I. L. К. 18 Gale. 264, 
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therefore, that all the-rules of Mahomadan Law applicibla to Darul 


Islam, barring of course those abrogated by Legislative enactments, -- 


must be enforced. It need not therefore, as Dr, Sen Gupta 
observes, "create an intriguing situation if а Christian Judge", 
when he is called upon to administer Mahomedan Law, has to 
conform to certain rules of that law, for a Judge when administer- 
ing law is impersonal and has no religion. 


Bar Association, j . 
Nuriddin Ahmed, 


High Court, Calcutta 


[ Further discussion on this topic will not be published in this Journal—Editors.] 
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NOTES OF CASES. 
Wil—'All my money,’ meaning of— Absence of context, 


A will consisted of the following words “І lerva aZ sey money to 
Alfred George Cabell.” Question arose whether ths word ‘money’ 
was used in the will in a popular апі colloquial sease and included 
the whole of the personal estate of the deceased. Besides the 
expression above quoted there was nothing in the will to show that 
the testator intended to use itin the wider sense contended for, 


The matter first cams up before Clawson J. who beld that the ° 


expression “all my money” included the whole estate, including 
stocks and shares,excepting only real estate, and personal chattels 
including furniture and jewellry. 

Against this decision: an appeal was preferred and it was con- 
tended that the word ‘money’ in the present case should be limited 
‘to the liquid cash and in the absence of any context the word 
‘money’ should be construed ір its strict sense. 

Held (per Lord Hanworth M» R, Lawrence Г. fJ. and Russell L. 
J.) that in the absence of any context which enables the Court to 
give а more extended msaning the word ‘money’ included only the. 
liquid assets of the testators's estate, 

in re Taylor (1) followed, 
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